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ROOMS  OF  THE  INTERSTATE  COMMERCE  COMMISSION, 

Washington,  D.  C.,  October  28,  1913. 

The  Convention  met  at  11  o'clock  a.  m.,  being  called  to  order  by 
the  President,  O.  P.  Gothlin,  of  Ohio,  with  William  H.  Connolly  as 
Secretary. 

The  PRESIDENT.  Gentlemen,  the  time  has  arrived  for  the  opening 
of  the  25th  session  of  the  National  Association  of  Railway  Commis- 
sioners. My  first  duty  as  your  presiding  officer  is  a  most  agreeable 
one.  I  consider  it  both  an  honor  and  a  privilege  to  introduce  the 
gentleman  who  will  deliver  the  address  of  welcome;  a  gentleman  of 
m6re  than  national  reputation,  to  whom  we  can  all  listen  with 
pleasure  and  profit. 

I  have  the  honor  of  presenting  Honorable  Edgar  E.  Clark,  Chair- 
man of  the  Interstate  Commerce  Commission.  [Applause.] 

ADDRESS   OF    WELCOME. 

Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  Mr.  President 
and  gentlemen,  it  is  my  pleasure  to  convey  to  you  a  few  words  of  wel- 
come, on  behalf  of  the  members  of  the  Interstate  Commerce  Commis- 
sion and,  however  faltering  my  words  may  be,  I  hope  to  convince  you 
that  they  are  sincere,  and  that  when  I  say  we  welcome  you,  it  is  no 
perfunctory  expression.  We  welcome  you  personally,  and  we  welcome 
the  opportunity  to  mix  and  consult  with  you,  and  to  participate  in 
your  deliberations. 

If  there  is  anything  that  the  Interstate  Commerce  Commission  as 
such,  or  the  members  of  the  Commission,  can  do  to  facilitate  your 
work,  to  make  your  stay  more  pleasant,  to  accommodate  you  in  any 
way,  I  assure  you  that  we  will  deem  it  a  pleasure  to  be  given  the 
opportunity. 

It  is  well  that  they  who  are  charged  with  the  duties  that  devolve 
upon  those  who  compose  this  organization  should  gather  in  this  way 
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)to  intelligently  and  dispassionately  discuss  the  problems  with  which 
they  are  confronted.  Looking  back,  we  observe  the  results  which  have 
come  from  the  efforts  of  the  past  and  the  progress  that  has  been  made 
since  last  we  met.  That  progress  has  been  and  is  being  made  can- 
not be  denied.  I  have  an  abiding  faith  that  the  good  already  accom- 
plished is  of  a  lasting  nature  and  that  further  progress  and  good  will 
result  from  future  efforts. 

Viewing  the  present,  we  recognize  as  old  friends  some  of  the  trouble- 
some problems  that  have  been  with  us  for  a  long  time  and  to  which 
much  thought  and  effort  have  been  given.  If  we  can  see  that  these 
problems  are  nearer  solution  than  they  were  when  last  we  discussed 
them,  or  that  the  conditions  affected  by  them  are  improved  and  im- 
proving, we  can  feel  that  our  labors  have  not  been  in  vain. 

As  we  look  forward,  we  realize  more  and  more  the  profound  magni- 
tude and  far  reaching  importance  of  these  problems,  and,  taking  heart 
from  counseling  with  one  another,  we  go  forward  with  renewed  energy 
and  fresh  courage  to  the  work  that  is  before  us. 

We  all  occupy  positions  of  tremendous  responsibilities  and  are  in- 
vested with  unprecedented  authority.  Upon  our  zeal,  patriotism,  effi- 
ciency and  judgment,  rests  largely  the  commercial  welfare  of  our 
country. 

In  this  as  in  other  lines  of  public  work,  we  find  the  extremists  on 
both  sides  who,  unless  their  ideas  are  accepted  and  followed,  exercise 
to  its  full  extent  the  Americans  prerogative  of  criticism.  Their  criti- 
cism is  often  founded  in  lack  of  knowledge  as  to  facts  and  sometimes 
in  a  willingness  to  disregard  the  rights  of  others.  Such  criticism 
creates  misunderstandings  and  misconceptions,  but  if  we  are  not  broad 
enough  to  refrain  from  being  influenced  or  swerved  by  it,  we  are  lack- 
ing in  true  capacity  and  fitness  for  the  positions  which  we  occupy. 

The  situation  that  existed  when  regulation  was  undertaken  was 
permitted  to  grow  up.  State  and  Nation  could  have  prevented  it. 
But  it  was  a  long  time  before  public  sentiment,  which  is  really  the 
power  of  the  State  and  of  the  Nation,  awakened  to  the  facts  and 
roused  itself  to  the  task  of  establishing  equity  in  place  of  gross  and 
unjust  discrimination,  and  law  in  place  of  license. 

The  multitude  of  evils  could  not  be  eliminated  nor  the  wrongs 
corrected  by  one  heroic  action.  Under  the  conditions  that  then  existed 
such  things  grow  rapidly  and  easily.  The  attempt  to  eradicate  them 
involves  the  interests  of  many  who  had  nothing  to  do  with  creating  or 
fostering  them,  as  well  as  the  interests  of  the  carriers  whose  agents, 
in  co-operation  with  the  representatives  of  favored  ones,  created  and 
nourished  the  wrongs. 

Even  if  it  be  true  that  the  present  financial  condition  of  transporta- 
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tion  agencies  is  due  to  reckless,  improvident,  or  even  dishonest,  financ- 
ing in  the  past,  it  would  be  a  mistake  to  undertake  to  correct  it  by  a 
policy  of  reprisal  which  will  impair  the  usefulness  or  efficiency  of  the 
carriers  upon  which  the  welfare — the  very  life — of  the  commerce  of 
the  country  depends.  That  commerce  grows  continually,  and  we  have 
seen,  each  year,  periods  during  which  the  available  facilities  were 
sadly  lacking  in  capacity  and  efficiency  to  properly  furnish  the  trans- 
portation demanded. 

This  is  in  part  due  to  the  failure  of  carriers  to  provide  themselves 
with  facilities,  in  part  to  inefficient  handling  and  movement  of  equip- 
ment, in  part  to  failure  of  shippers  and  receivers  to  provide  room  and 
facilities  of  their  own  sufficient  for  their  needs,  and  in  part  to  customs 
that  have  grown  up  in  some  lines  of  business  that  necessarily  cause 
serious  delay  to  cars  and  congestion  of  terminals.  Of  course,  the  ideal 
situation  would  be  one  in  which  the  carriers  were  ready  to  provide 
all  the  equipment  needed  and  promptly  transport  all  the  traffic  offered 
at  the  time  of  the  maximum  demand,  but  that  situation  can  be  at- 
tained only  by  large  additions  to  the  facilities  and  great  improvement 
in  methods.  The  added  facilities  can  be  secured  only  through  ex- 
penditures from  surplus  earnings  or  from  expansion  of  credit.  In 
either  way  the  total  cost  to  purchasers  of  transportation  would  be  in- 
creased. It  seems  to  me  that  no  more  helpful  work  can  be  done  than 
to  bring  about  the  highest  possible  degree  of  efficiency  in  the  operation 
and  utilization  of  the  facilities  now  possessed. 

It  seems  to  me  also  that  the  traveling  public  is  justly  entitled  to  a 
greater  degree  of  safety  while  patronizing  our  railroads.  The  import- 
ance of  this  should  be  brought  forcefully  to  the  mind  of  every  rail- 
road official  and  every  railroad  employee.  They  should  realize  and 
respond  to  the  great  responsibilities  which  they  have  undertaken  and 
be  held  to  a  strict  accountability  for  neglect  therein.  It  would  be 
well  to  revive  and  enforce  the  old  fundamental  rule  for  train  opera- 
tion, "In  case  of  doubt,  take  the  safe  side." 

As  I  have  suggested,  the  regulation  of  public  service  corporations 
is  a  stupendous  undertaking.  It  calls  for  faithful,  upright,  earnest, 
broadminded  and  courageous  men.  The  work  must  go  on.  As  Mr. 
Dooley  said  of  England,  in  writing  of  the  Boer  War,  "We  have  put 
our  hand  to  the  plow,  and  we  cannot  turn  back." 

The  PRESIDENT.  Gentlemen,  I  feel  sure  that  I  voice  the  unanimous 
sentiments  of  the  Association  when  I  say  that  we  feel  deeply  indebted 
to  Mr.  Chairman  Clark  for  the  message  that  he  has  brought  to  us  this 
morning. 

The  reading  of  the  call  for  this  convention  will  be  dispensed  with, 
but  it  will  appear  in  the  record  of  the  proceedings. 
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CALL  FOR  TWEXTY-FIFTH  AXXUAL  COXVEXTIOX. 

To  THE  MEMBERS  : 

The  next  Annual  Convention  of  the  National  Association  of  Railway  Commis- 
sioners will  convene  in  the  hearing  room  of  the  Interstate  Commerce  Commission, 
in  the  City  of  Washington,  D.  C.,  on  Tuesday,  October  28,  1913,  at  n  A.  M. 

The  President  of  our  Association  has  requested  me  to  impress  upon  the  chairman 
and  committeemen  the  importance  of  completing  their  reports  at  the  earliest 
possible  date  and  having  them  sent  to  the  Secretary  in  order  that  they  may  be 
printed  and  circulated  among  the  members. 

There  are  many  matters  of  great  public  interest  which  may  with  propriety 
and  great  benefit  be  brought  to  the  attention  of  and  be  considered  by  the  Con- 
vention. In  this  connection,  the  President  has  invited  members  of  the  Association 
to  present  topics  in  which  they  are  interested  for  discussion,  and  he  has  also 
arranged  to  have  certain  authorities  address  the  Convention  on  special  subjects 
affecting  the  regulation  of  public  utilities. 

The  members  who  have  attended  our  recent  conventions  or  who  have  read  the 
proceedings  must  be  impressed  with  the  fact  that  our  Association  is  performing 
a  useful  purpose,  and  that  the  conventions  afford  rare  opportunities  for  improving 
our  knowledge  with  regard  to  the  intricate  problems  we  are  required  to  consider. 

As  questions  of  unusual  importance  will  be  presented  to  the  forthcoming 
Convention  it  should  be  the  most  important  thus  far  held,  and  the  President 
earnestly  requests  the  co-operation  of  all  the  members  of  the  Association  and 
urges  that  they  attend  the  Twenty-fifth  Annual  Convention. 

WM.  H.  CONNOLLY, 

Secretary. 
O.  P.  GOTHLIN, 

President. 
ROBERT  R.  PRENTIS, 

Chairman  Executive  Committee. 

Washington,  D.  C.,  September  20,  1913. 

MEMBERS  IN  ATTENDANCE. 

The  PRESIDEXT.  The  roll  will  be  called  by  states,  and  as  each  state 
is  called  will  some  member  from  that  state  kindly  announce  the  names 
of  the  representatives  from  that  state. 

The  Secretary  called  the  roll,  and  the  following  were  found  to  be 
present : 

Arkansas:  Geo.  W.  Bellany. 

California:  John  M.  Eshleman  (President),  H.  D.  Lovelaiid. 

Florida:  K.  Hudson  Burr  (Chairman),  K  A.  Blitch,  Royal  C. 
Dunn,  J.  H.  Tench  (Rate  Expert). 

Georgia:  Chas.  M.  Candler  (Chairman),  J.  P.  Webster  (Rate  Ex- 
pert). 

Illinois:  Wm.  Kilpatrick  (Secretary). 

Iowa:  Clifford  Thome  (Chairman). 

Kansas:  H.  S.  Martin  (Chairman),  John  M.  Kinkel. 

Kentucky:  L.  B.  Finn  (Chairman),  H.  G.  Garrett. 

Louisiana:  W.  M.  Barrow  (Counsel). 

Maine:  Elmer  P.  Spofford  (Chairman),  John  A.  Jones. 

.Maryland:  Philip  D.  Laird  (Chairman),  Albert  G.  Towers,  E. 
Clav  Timanus. 
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Massachusetts:  Fred  J.  MacLeod  (Chairman),  Geo.  A.  Anderson, 
E.  E.  Stone. 

Massachusetts  Board  of  Gas  &  Light  Comm'r:  F.  E.  Barker  (Chair- 
man). 

Michigan:  Lawton  T.  Hemans  (Chairman). 

Minnesota:  Ira  B.  Mills  (Chairman),  Chas.  F.  Staples,  Chas.  E. 
Elmquist,  Thomas  Yapp  (Asst.  Secretary). 

Missouri :  Howard  B.  Shaw. 

Nebraska:  Thomas  L.  Hall,  H.  G.  Taylor,  W.  G.  Powell  (Rate 
Expert). 

Nevada:  H.  F.  Bartine  (Chairman). 

New  Hampshire:  E.  C.  Niles  (Chairman),  Thos.  W.  D.  Worthen. 

New  Jersey:  W.  M.  Daniels. 

New  York  (First  Dist.)  :  Milo  R.  Maltbie,  T.  H.  Whitney  (Secre- 
tary), J.  B.  Walker  (Asst.  Secretary),  A.  F.  Weber  (Chief  Statis- 
tician). 

Xew  York  (Second  Dist):  Martin  S.  Decker  (Chairman),  James 
E.  Sague,  Frank  H.  Mott  (Secretary),  Howard  C.  Hopson  (Division 
of  Capitalization),  H.  C.  Hasbrouck  (Statistician). 

North  Carolina:  Edw.  L.  Travis  (Chairman),  Win.  T.  Lee,  Geo. 
P.  Pell.  A.  J.  Maxwell  (Clerk). 

North  Dakota:  W.  H.  Stutsmau  (President),  O.  P.  N.  Anderson. 

Ohio:  O.  H.  Hughes  (Chairman),  Edw.  W.  Doty,  T.  C.  Marshall, 
O.  P.  Gothlin. 

Oklahoma:  Geo.  A.  Henshaw,  A.  P.  Watson. 

Oregon:  Clyde  B.  Aitchison. 

South  Carolina:  John  G.  Richards,  Jr.  (Chairman),  G.  McD. 
Hampton,  B.  L.  Caughman. 

South  Dakota:  J.  J.  Murphy  (Vice-Chairman),  P.  W.  Dougherty 
(Counsel). 

Virginia:  Robt.  R.  Prentis  (Chairman),  J.  Richard  Wingfield. 

District  of  Columbia:  J.  G.  Williams. 

Wisconsin:  John  H.  Roemer  (Chairman),  David  Harlowe. 

Interstate  Commerce  Commission:  E.  E.  Clark  (Chairman),  Jud- 
son  C.  Clements,  Chas.  A.  Prouty,  James  S.  Harlaii,  Chas.  C.  Mc- 
Chord,  Balthasar  H.  Meyer,  John  H.  Marble,  Geo.  B.  McGinty  (Sec- 
retary), A.  Holmead  (Asst.  Secy.),  P.  J.  Farrell  (Solicitor),  J.  M. 
Jones  (Chief,  Bureau  of  Tariffs),  F.  W.  Sweney  (Chief  Examiner 
of  Accounts),  W.  J.  Meyers  (Statistician),  Wm.  H.  Connolly  (Secre- 
tary, National  Association  of  Railway  Commissioners). 

Association  of  American  Railway  Accounting  Officers:  C.  I.  Stur- 
giss,  J.  A.  Taylor,  L.  A.  Robinson. 

American  Electric  Railway  Accountants'  Association:  C.  N.  Duffy, 
N.  E.  Stubbs,  Wm.  F.  Ham.' 
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Railway  Commission  of  Canada:  Scott  D'Arcy  (Asst.  Chief  Com- 
missioner), A.  S.  Goodeve  (Commissioner),  A.  D.  Cartwright  (Sec- 
retary). 

Others  present:  Dr.  E.  W.  Bemis,  Dr.-R.  H.  Whitten,  Dr.  E.  B. 
Rosa,  Hon.  James  O.  Klapp. 

REPORT  OF  EXECUTIVE  COMMITTEE. 

The  PRESIDENT.  The  next  thing  in  order  is  the  report  of  the  Ex- 
ecutive Committee,  which  will  be  presented  by  Robert  R.  Prentis,  of 
Virginia,  Chairman  of  the  Committee. 

Mr.  PEENTIS,  of  Virginia.  The  Executive  Committee  presents  the 
following  report: 

We  recommend  the  following  rules  for  this  Convention: — 

Unless  otherwise  specially  determined,  the  convention  shall  meet  each 
day  at  ten  o'clock  A.  M.  and  continue  in  session,  subject  to  motion  for 
recess  or  adjournment. 

OKDEK  OF  BUSINESS. 

Report  of  the  executive  committee. 

Address  of  the  president. 

The  committee  reports  in  the  following  order : 

Amendment  of  act  to  regulate  commerce. 

Car  service,  demurrage,  reciprocal  demurrage,  storage  rules,  and 
charges. 

Delays  attendant  upon  enforcing  orders  of  railway  commissions. 

Express  service  and  express  rates. 

Grade  crossings  and  trespassing  on  railroads. 

Legislation. 

Powers,  duties,  and  work  of  railway  commissioners. 

Railroad  taxes  and  plans  for  ascertaining  fair  valuation  of  railroad 
property. 

Rates  and  rate  making. 

Railway  capitalization. 

Railway  service  and  railway  accommodations. 

Safety  appliances. 

Statistics  and  accounts. 

Shippers'  claims. 

Statistics  and  accounts  of  electric  railways. 

Telephone  and  telegraph  rates  and  service. 

Uniform  classification  and  simplification  of  tariff  sheets. 

Rails  and  equipment. 

Valuation  Committee. 
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Vacancies  on  committees  shall  be  filled  through  appointment  by  the 
president  from  members  present  if  it  appears  that  the  filling  of  such 
vacancies  is  necessary  to  the  proper  construction  of  committee  reports 
to  be  presented  to  the  convention.  The  chairman  of  each  committee,  or 
in  case  of  his  absence  the  next  ranking  members  of  the  committee 
present,  shall  make  the  preliminary  statement  for  the  committee  as  to 
the  report  and  time  during  the  session  when  the  report  will  be  ready 
for  presentation. 

SESSIONS    COMMITTEES. 

The  president  will,  at  this  morning's  session,  appoint  the  following 
sessions  committees : — 

Committee  on  the  time  and  place  for  holding  the  next  convention, 
consisting  of  five  members. 

Committee  on  complimentary  resolutions,  consisting  of  three 
members. 

Committee  on  memorials. 

The  committee  on  time  and  place  for  holding  the  next  convention  are 
directed  to  announce  during  the  morning  of  the  first  day's  session  the 
time  and  place  of  the  first  meeting  of  this  committee,  so  that  an  op- 
portunity may  then  be  given  to  all  who  may  desire  to  be  heard  on  the 
subject. 

Resolutions  not  relating  to  the  work  of  other  committees  which  are 
provided  will  be  referred  to  the  executive  committee. 

The  election  of  officers  will  be  held  at  three  o'clock  P.  M.  on 
Wednesday,  October  29th. 

Ayes  and  nays  shall  be  taken  upon  any  question  upon  the  demand  of 
five  members,  and  a  division  shall  be  taken  upon  any  question  upon 
the  demand  of  three  members,  and  upon  a  division  the  record  shall 
show  the  number  voting  in  the  affirmative  and  the  number  voting  in 
the  negative. 

Members  are  requested  to  state  in  writing  as  early  in  the  session  as 
possible  any  special  topics  not  covered  by  committee  reports  which  they 
wish  to  present  to  the  convention  for  discussion,  consideration  or  action. 

SPECIAL  ADDRESSES. 

It  being  apparent  that  there  will  not  be  a  full  complement  of  reports 
at  this  session  the  executive  committee  has  arranged  for  the  following 
special  addresses,  and  it  is  believed  that  they  will  be  both  interesting 
and  instructive : 

Address  of  welcome:  by  Hon.  Edgar  E.  Clark,  Chairman,  Inter- 
state Commerce  Commission. 
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"Should  Congress  Extend  the  Power  of  the  Federal  Government  to 
the  Regulation  of  Intrastate  Rates?"  By  Hon.  Laurence  B.  Finn, 
Chairman,  Railroad  Commission  of  Kentucky,  at  ten  o'clock  A.  M.,  on 
Wednesday,  October  29th. 

"Standards  of  Weight  and  Measure,"  by  Dr.  E.  B.  Rosa,  Chief 
Physicist,  Department  of  Commerce,  at  3:30  P.  M.,  on  Wednesday, 
October  29th. 

"How  Demurrage  Can  be  Used  as  a  Means  of  Greater  Car  Efficiency," 
by  Hon.  James  O.  Klapp,  Manager,  Wisconsin  Demurrage  Bureau,  at 
ten  o'clock  A.  M.,  on  Thursday,  October  30th. 

"Advocating  the  Locating  by  the  Interstate  Commerce  Commission  of 
an>  Associate  Commissioner  in  Each  Shipping  Center  Remote  from 
Washington,"  by  Hon.  W.  F.  McKnight,  Commissioner,  Railroad  Com- 
mission of  Arkansas,  at  3 :00  P.  M.  on  Thursday,  October  30th. 

The  executive  committee  has  held  four  meetings  during  the  year,  all 
at  Washington,  D.  C.,  on  April  5th?  May  29th,  July  9th  and  October 
27th,  and  the  minutes  of  those  meetings  are  in  the  possession  of  the 
secretary. 

At  the  meeeting  in  Washington  on  May  29th  the  following  resolution 
was  passed: 

"Resolved.  That  Hon.  C.  F.  Staples  be  appointed  a  committee  of 
one  to  confer  with  the  Interstate  Commerce  Commission  in  regard  to 
the  physical  valuation  of  common  carriers  and  ascertain  how  far  that 
commission  desires  the  State  commissions  to  assist  and  co-operate  with 
it  in  connection  with  matters  relating  to  the  valuation  of  common 
carriers  and  report  the  result  of  his  conference  to  the  executive 
committee." 

Pursuant  to  that  resolution  Mr.  Staples  conferred  with  Interstate 
Commissioner  Prouty,  and  received  assurance  in  writing  from  him  that 
the  matter  had  been  considered  by  the  Interstate  Commerce  Commis- 
sion and  that  that  commission  would  heartily  welcome  any  assistance 
which  the  National  Association,  or  the  state  commissions  which  con- 
stitute the  Association,  might  give  in  the  prosecution  of  the  valuation 
work.  At  the  meeting  on  May  29th,  the  executive  committee  appointed 
Mr.  Staples  as  its  representative  to  confer  with  and  co-operate  with  the 
Interstate  Commerce  Commission  in  connection  with  the  valuation  of 
common  carriers  as  he  might  deem  proper  and  as  the  executive  com- 
mittee might  from  time  to  time  instruct.  At  the  same  time,  pursuant 
to  the  suggestion  coming  from  the  special  informal  meeting  called  by 
the  President,  which  met  at  Chicago  on  June  28th,  1913,  a  special 
committee  was  authorized  to  be  appointed  by  the  President  consisting 
of  fifteen  members,  and  to  be  known  as  the  Valuation  Committee,  of 
which  the  President  shall  be  a  member;  and  that  committee  has  been 
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Appointed  and  will  doubtless  report  to  this  convention  through  its  dili- 
gent and  active  chairman,  the  Hon.  Clifford  Thorne.  Since  that  time 
rlu-  Interstate  Commerce  Commission  has  appointed  the  Hon.  U.  F. 
Staples  one  of  an  advisory  committee  of  five  to  give  attention  to  this 
important  subject. 

ROBERT  R.  PRENTIS,  Chairman. 
O.  P.  GOTHLIN, 
CHARLES  F.  STAPLES, 
MARTIN  S.  DECKEK, 
•  LAURENCE  B.  FINN, 

JOHN  F.  MCCLURE, 
WM.  H.  CONNOLLY. 

Mr.  PRENTIS,  of  Virginia.  I  move  the  adoption  of  the  report. 
The  motion  was  unanimously  agreed  to. 

ADDRESS  OF  THE  PRESIDENT. 

The  PRESIDENT.  Gentlemen  of  the  convention:  In  my  address  as 
your  President,  I  will  discuss  a  delicate,  but  what  seems  to  me  to  be 
an  important  question.  If,  under  the  stress  of  deep  conviction,  I  give 
voice  to  opinions  with  which  you  may  not  agree,  please  be  tolerant 
with  me. 

Does  the  National  Association  of  Railway  Commissioners  achieve 
the  full  measure  of  its  usefulness  ?  Does  it  accomplish  for  the  public 
good,  all  it  might,  and  all  it  should  ?  I  have  given  this  question  most 
serious  and  careful  consideration  and  I  find  that  I  cannot  conscien- 
tiously answer  it  in  the  affirmative.  This  organization  has  done  many 
things  for  the  public  weal,  and  prevented  the  doing  of  many  things 
that  tended  to  public  injury.  But  the  question  is,  has  this  Associa- 
tion been  an  influence  for  good  as  powerful  as  opportunities  permit, 
and  obligations  demand  ? 

As  an  organization  we  exist  at  public  expense,  and  for  that  expense 
incurred,  the  public  is  entitled  to  an  adequate  return.  The  measure 
of  that  return  is  not  merely  that  we  do  a  great  deal,  but  that  we  ac- 
complish all  that  opportunity  permits.  If  the  organization  is  not  ac- 
complishing all  that  it  might  accomplish,  why?  I  am  inclined  to  be- 
lieve that  there  are  two  reasons:  System  and  personality.  Are  we 
conducting  the  Association  on  the  best  plan?  May  it  not  be  possible 
that  we  are  falling  too  much  into  the  committee  habit  ?  Trying  to 
do  too  much  by  committees  and  and  not  enough  as  an  Association  on 
the  one  hand,  and  by  individual  effort  on  the  other.  I  am  very  strongly 
inclined  to  believe  that  we  have  too  many  standing  committees.  We 
sit,  year  after  year,  and  listen,  more  or  less  perfunctorily,  to  the  read- 
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ing  of  lengthy  committee  reports.  Usually,  the  reports  are  well  pre- 
pared by  hard  work  on  the  part  of  the  committee-men.  But  what  comes 
of  it?  Report  reading  and  recommendations  get  us  nowhere.  What 
we  need,  according  to  my  tell,  is  more  action.  The  best  prepared  re- 
port in  the  world,  embodying  the  most  sane  and  valuable  recommenda- 
tions, will  accomplish  nothing  if  not  followed  by  action.  We  have 
for  years  been  reporting  on  the  desirability  of  an  uniform  classifica- 
tion of  freight — and  still  we  have  it  not.  Last  winter  there  was  a 
chance  of  securing  the  necessary  legislation,  and  of  this  entire  organi- 
zation, but  two  members  appeared  before  the  House  Committee  on 
Interstate  and  Foreign  Commerce.  The  railroads  sent  a  large,  op- 
posing delegation.  It  could  but  appear  to  the  committee  that  the 
National  Association  of  Railway  Commissioners  took  little  interest  in 
the  question. 

My  personal  idea  is  that  at  the  present  time  we  need  but  two 
standing  committees:  The  Executive  Committee  and  the  Legislative 
Committee;  the  first  to  look  after  the  general  welfare  of  the  organiza- 
tion; the  second  to  exert  its  best  efforts  to  secure  such  legislation, 
State  and  National,  as  the  Association  may,  from  time  to  time,  rec- 
ommend. There  has  in  the  past,  I  think,  been  some  confusion  as  to  the 
functions  of  the  Committee  on  Legislation.  Often,  members  of  that 
committee  have  assumed  that  its  duty  was  to  recommend  legislation; 
hence,  there  has  been  an  overlapping  of  duties.  I  believe  that  the 
proper  work  of  the  Committee  on  Legislation  is  to  strenuously  endeavor 
to  secure  the  legislation  that  the  Association  has  declared  desirable. 
This  will  necessarily  involve  almost  unceasing  effort  and  heavy  drafts 
upon  the  time  of  every  faithful  member  of  that  committee ;  but,  assum- 
ing that  the  Association  is  wise  in  its  recommendations,  will  result  in 
great  good  to  the  public. 

When  I  became  Commissioner,  I  eagerly  looked  forward  to  a 
membership  in  the  National  Association  of  Railway  Commissioners. 
I  had  glowing  ideas  of  what  could  be  accomplished  by  the  united  effort 
of  that  membership.  In  my  zealous  ignorance,  I  had  calculated  upon 
being  accorded  ample  opportunity  to  present,  from  time  to  time,  at 
Association  meetings,  matters  that  I  deemed  of  general  interest,  and 
upon  which  united  action  seemed  to  me,  desirable;  but  notwithstand- 
ing that  I  have  been  six  years  a  member  of  the  organization,  and  three 
of  them,  Chairman  of  the  Executive  Committee,  never  have  I  found 
opportunity  to  present  to  the  organization,  anything  outside  of  the 
regular  program.  Now,  we  are  all  deeply  interested  in  our  work. 
Each  of  us  frequently  finds  new  and  vital  problems  coining  up.  If 
we  were  afforded  opportunity  to  present  to  the  organization  such  mat- 
ters as  appeal  to  us  as  important,  I  think  greater  interest  would  be 
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aroused,  a  larger  proportion  of  the  membership  would  take  part,  ques- 
tions of  more  vital  import  at  the  present  moment,  would  be  handled, 
there  would  be  more  vim  to  our  discussions,  and  more  would  be  ac- 
complished for  the  general  good.  One  member  has  a  special  and 
peculiar  interest  in  one  phase  of  our  work;  another  in  another  phase. 
Each  can  be  relied  upon  to  be  enthusiastic  and  persistent  upon  his  par- 
ticular idea.  Enthusiasm  is  what  counts.  It  is  the  red  blood  of  or- 
ganization. 

Now  to  discuss  briefly,  personality  as  an  influence  for  or  against 
progress:  We  are  all  human,  and  in  each  of  us,  doubtless,  will  be 
found  more  or  less  of  the  "Let  George  Do  It"  sentiment.  It  is  a 
comfortable  doctrine  to  a  man  sitting  back  at  his  ease,  with  which  to 
quiet  his  conscience,  that  it  is  not  his  work.  Let  him  to  whom  it  has 
been  assigned,  do  it.  Committee  work  operation  accentuates  this  sit- 
uation. We  have  a  cut  and  dried  list  of  committees.  It  is  the  duty 
of  each  newly  elected  President  to  assign  the  Chairmanships  of  the 
committees.  When  we  get  the  list  and  find  we  have  not  been  assigned 
a  Chairmanship,  we  breathe  a  gentle  sigh  of  relief  and  dismiss  all  re- 
sponsibility on  the  comfortable  theory  that  the  fate  of  the  organiza- 
tion lies  with  the  other  fellow;  that  if  the  work  is  not  done,  or  only 
half  done,  we  are  not  to  blame. 

"Let  the  galled  jade  wince, 

Our  withers  are  unwrung." 

We  are  righteously  indignant  at  the  man  who  has  been  selected  to  do 
some  work  for  the  common  good,  if  he  fail  to  measure  up  to  the  stand- 
ard we  set — for  him.  But  we  do  not  worry  over  the  fact  that  some  of 
the  responsibility  may  lie  with  us.  It  seems  to  me  that  if,  instead  of 
having  standing  committees  that  the  responsibility  for  the  effective 
operation  of  our  organization  were  thrown  upon  us  individually  and 
collectively,  so  that  we  could  not  escape  it,  that  we 'would  all  work 
harder,  and  consequently,  accomplish  more. 

Please  do  not  charge  me  with  putting  it  too  forcibly  when  I  say 
that  I  fear  we  do  not  adequately  feel  the  obligation  resting  upon  us 
as  members  of  the  National  Association  of  Railway  Commissioners. 
I  want  each  and  every  member  to  feel  that  obligation,  and  to  feel  it 
deeply.  Hence,  my  advocacy  of  a  plan  of  operation  that  seems  to  me 
to  tend  to  that  end.  If  each  member  knows  th?t  he  will  be  accorded 
opportunity  to  present  for  mutual  and  united  effort,  those  phases  of 
our  work  that  appeal  most  strongly  to  him,  he  will  realize  that  he 
alone  is  to  blame  if  he  do  not  embrace  the  opportunity.  Force  the 
obligation  home  and  the  individual  will  act — will  act  zealously;  and 
by  enthusiastic  action  on  the  part  of  each,  the  Association  will  ac- 
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complish  wonders.  Give  the  individual  opportunity  to  escape  the 
sense  of  individual  responsibility,  and  he  will  not  act.  Some  of  us 
are  modest.  Some  are  disinclined  to  exertion.  In  either  event,  if  we 
can  quiet  our  consciences  with  a  disclaimer  of  responsibility,  we  will 
not  act.  Human  nature  is  human  nature,  and  you  can't  get  away 
from  it. 

Gentlemen,  we  have  a  solemn  responsibility.  Public  weal  depends 
in  no  small  degree  on  what  we  do,  or  what  we  fail  to  do,  as  members 
of  the  National  Association  of  Railway  Commissioners.  By  zealous, 
enthusiastic,  unremitting  effort  on  the  part  of  each,  we  may  make  our 
organization  influential  and  powerful  for  good.  Let  us,  then,  be  up 
and  doing. 

I  have  now  to  make  a  suggestion  that  may  seem  unique,  but  I 
did  not  originate  it,  although  I  favor  it.  It  would  seem  that  the 
National  Association  of  Railway  Commissioners  might  with  profit. 
employ  an  agent  located  at  Washington  to  keep  each  State  Commis- 
sion supplied  with  information  of  value,  such  as  Supreme  Court  de- 
cisions that  affect  commission  work;  with  legislation  proposed  and  en- 
acted by  Congress.  We  now  have  no  means  of  securing  this  informa- 
tion promptly  and  sometimes  not  at  all.  There  may  be  bills  intro- 
duced in  Congress,  the  substance  of  which  we  favor  or  oppose,  wholly 
or  in  part,  and  which  individual  Commissions  or  the  Association 
would  exert  their  influence  for  or  against,  were  we  advised.  That 
agent  could  with  facility  arrange  for  hearings  by  Congressional  Com- 
mittees with  Association  Committees  as  to  pending  legislation. 

There  is  another  angle  to  this  question.  Until  recently,  the  Inter- 
state Commerce  Commission  bore  all  the  expenses  of  the  Association.  - 
They  can  do  it  no  longer.  This  year  the  Executive  Committee  have 
arranged  to  pay  the  necessary  expenses  of  the  Secretary,  such  as 
printing,  postage,  traveling,  etc.  The  Association,  should  raise  a  fund 
to  provide  for  the  salary  and  expenses  of  a  secretary,  with  office  in 
Washington,  who  would  also  act  as  our  agent  for  the  furnishing  of  in- 
formation as  before  indicated.  I  believe  this  matter  well  worth  your 
consideration. 

As  Commissioners,  we  act  only  with  reference  to  intra-state  traffic; 
but  we  are  most  deeply  interested  in  the  regulation  of  inter-state 
traffic.  We,  of  course,  claim  no  authority  as  to  inter-state  traffic; 
but  our  obligations  to  the  public  are  not  fully  discharged  if 
we  restrict  our  efforts  to  intra-state  traffic.  Our  constituents  are  con- 
signors and  consignees  of  inter-state  shipments  to  a  much  greater  ex- 
tent than  of  intra-state  shipments.  Hence,  there  rests  upon  us  the 
obligation  to  do  what  we  can  to  aid  in  securing  a  square  deal  with 
reference  to  that  traffic.  It  is  easier,  of  course,  to  return  a  communica- 
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tion  with  the  statement  that  it  relates  to  inter-state  transportation,  and 
is,  therefore,  beyond  our  jurisdiction;  but  are  we  always  justified  in 
such  action?  I  take  it  that  we  should  take  as  much  interest  in  a  justi- 
fied complaint  with  reference  to  inter-state  transportation,  and  exert 
ourselves  just  as  strenuously  to  secure  relief  for  the  complainant,  as 
though  it  were  with  reference  to  intra-state  traffic.  Hence,  we  are  in- 
terested in  the  Interstate  Commerce  Commission,  the  personnel  there- 
of, its  methods  and  accomplishments.  And  this  brings  me  to  the  dis- 
cussion of  a  live  problem,  difficult  to  solve. 

The  territorial  jurisdiction  of  the  Federal  Commission  is  vast,  the 
volume  of  inter-state  transportation  so  immense,  as  to  stagger  the 
imagination.  How  can  the  Commission  ever  hope  to  keep  up  with  the 
work  of  deciding  the  incomparable  number  of  differences  between 
carriers  and  patrons  that  are  bound  to  arise?  As  a  matter  of  fact, 
there  is,  and  must  necessarily  be,  congestion.  The  members  of  the 
Commission  are  but  human;  and  were  they  super-human,  they  could 
hardly  expect  to  keep  up  with  the  work,  under  existing  conditions. 
It  has  been  suggested  that  there  be  Sub-Commissions,  located  in 
various  parts  of  the  country,  to  hear  complaints,  with  appeal  from 
such  Sub-Commissions  to  the  General  Commission  at  Washington.  I 
very  much  doubt  if  this  plan  would  attain  the  end  desired.  Nearly 
every  Sub-Commission's  decision  would  be  appealed,  and  the  conges- 
tion at  Washington  would  not  be  materially  lessened.  There  would 
be  the  further  positive  disadvantage  of  removing  one  step  further,  the 
final  settlement  of  each  case.  As  it  is  now,  the  complainant  must  run 
the  gauntlet  of  the  Commission,  the  Circuit  Court  and  the  Supreme 
Court.  Under  the  plan  suggested,  there  would  be  four  steps  instead 
of  three,  and  the  complainant,  even  though  successful  at  every  step, 
would  be  aged  and  infirm  before  securing  the  benefit  of  his  persistent 
effort.  The  prospect  would  deter  complainants  from  undertaking  the 
long  and  arduous  journey,  and  thus  become  in  fact,  a  condition  amount- 
ing to  a  denial  of  justice. 

I  am  inclined  to  believe  that  the  best  plan  would  be  to  divide  the 
work  territorially.  Without  increasing  the  number  of  Commissioners, 
divide  the  country  into  six  districts,  assign  a  Commissioner  to  each; 
let  there  come  to  each  Commissioner,  complaints  relative  to  trans- 
portation beginning  and  ending  in  his  territory,  and  to  the  seventh 
Commissioner,  have  come  such  complaints  as  refer  to  over-lapping 
transportation ;  that  is,  transportation  beginning  in  the  territory  of 
one  Commissioner  and  ending  in  the  territory  of  another.  Then,  in- 
stead of  having  appeals  go  from  each  District  Commissioner  to  Wash- 
ington, let  them  go  direct  to  the  Court.  The  objection  to  this  plan 
is  that  there  might  be  lack  of  uniformity  in  the  decisions,  that  a  Com- 
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missioner  in  one  district  might  decide  a  particular  question  one  way, 
and  a  Commissioner  in  another  district  decide  the  same  question  in 
another  way.  I  recognize  the  force  of  this  objection;  but  Gentlemen, 
it  is  a  condition  and  not  a  theory  that  confronts  us.  There  is  a  con- 
gestion of  cases  before  the  Interstate  Commerce  Commission,  and  un- 
less something  different  from  existing  procedure  is  devised,  this  con- 
gestion must  necessarily  increase,  until  the  delay  in  the  determination 
of  complaints  will  amount  to  a  denial  of  opportunity  for  redress.  We 
must  weigh  advantages  and  disadvantages,  and  endeavor  to  select  the 
plan  that  promises  the  fewest  disadvantages  and  the  most  advantages. 
The  plan  I  have  suggested  would  expedite  relief  and  would  not  in- 
crease the  burden  of  cost  now  carried  by  the  public.  Sub-Commis- 
sions, from  which  appeal  might  be  had  to  the  General  Commission, 
would  increase  the  burden  of  cost  incalculably,  and  would  not,  in  my 
opinion,  lessen  the  congestion. 

I  have  no  doubt  that  as  to  aim,  we  are  all  of  one  accord.  What  we 
desire  to  accomplish  by  regulation  is  the  enhancement  of  public  wel- 
fare. But  we  are  not  all  agreed  as  to  the  methods.  I  am  inclined  to 
believe  that  there  have  been  grave  mistakes  made,  and  that  we  are 
still  laboriously  endeavoring  to  attain  justified  ends,  by  circuitous 
routes  and  lumbering  methods,  instead  of  proceeding  directly  toward 
the  goal. 

Have  not  commissions,  courts  and  legislatures  erred  in  regarding 
express  companies  and  sleeping  car  companies  as  legal  entities,  rather 
than  as  agencies  ?  Would  we  not  be  justified  in  regarding  the  furnishing 
of  sleeping  accommodations  and  eating  accommodations,  on  trains,  as 
phases  of  service  rendered  necessary  by  modern  conditions,  and  there- 
fore, required  of  carriers?  If  the  carriers  prefer  to  render  these 
services  through  the  medium  of  agencies,  they  may  do  so;  but  then 
arises  the  relation  of  principal  and  agent  between  the  railway  com- 
pany and  the  sleeping  car  company;  and  to  the  public,  the  principal 
is  responsible  for  the  acts  of  his  agent. 

Similarly,  may  not  express  transportation  be  regarded  as  an  ex- 
pedited freight  service,  rendered  necessary  by  modern  conditions,  and 
thereby  becoming  an  obligation  on  the  part  of  the  railway?  If  the 
railways  see  fit,  they  may  render  this  service  directly,  or  by  an  agency. 
The  agency  may  be  an  express  company;  but  such  express  company 
should,  I  am  inclined  to  believe,  be  regarded  in  law  as  an  agent,  for 
the  acts  or  omissions  of  which  the  railway  is  responsible  to  the  public. 
On  the  theory  that  regulation  would  be  simplified  by  this  change  of 
legal  doctrine  with  reference  to  the  status  of  carriers,  I  offer  the  above 
suggestion. 

My  conviction  is  that  a  deplorable  mistake  was  made  by  the  Federal 
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Courts  in  the  "Long  and  Short  haul"  decisions.  A  mistake  more  far- 
reaching  and  disastrous  in  its  results  than  can  be  estimated.  Under 
it,  until  the  law  was  changed,  there  was  practically  no  efficient  regula- 
tion possible.  Of  course,  the  fourth  section  was  unfortunate  in  its 
verbiage;  but  I  have  no  doubt  that  the  words  "similar  conditions  and 
circumstances"  meant  conditions  and  circumstances  of  transportation, 
not  extrinsic  influences.  They  meant,  for  instance,  that  a  higher  rate 
on  a  less-than-carload  shipment  might  be  applied  to  an  intermediate 
point  than  applied  on  a  carload  shipment  to  a  farther  point.  If  you 
justify  a  lower  rate  by  competition,  you  annul  all  power  over  dis- 
crimination. It  was  the  adjustment  of  rates  to  meet  competition  that 
engendered  all  the  evils  that  made  regulation  necessary.  The  only 
influence  that  justified  rebates  was  competition.  In  the  old  days,  the 
honest  railroad  manager  felt  that  he  had  a  moral  right  to  reduce  rates 
to  meet  competition,  and  make  up  the  deficit  where  there  was  no  com- 
petition. This  was  the  root  of  discrimination,  and  discrimination  was 
the  only  evil  of  transportation  that  made  regulative  legislation  neces- 
sary. No  commission,  court  or  legislature  has,  in  my  humble  opinion, 
the  right  to  compel  one  patron  to  pay  the  transportation  charges  of 
another  patron,  or  any  part  thereof;  or  to  destroy  the  natural  advan- 
tages of  one  locality  for  the  benefit  of  another  locality. 

On  pages  275  and  276  of  the  report  of  American  railroads  by  the 
German  Commission,  you  will  find  this  language :  "They  have  actually 
succeeded  in  driving  inland  navigation  from  the  field  (at  least  crip- 
pling it),  even  taking  away  from  the  very  efficient  ocean  routes,  bulky 
freight,  as  grain.  American  river  navigation  does  not  progress,  as  a 
rule,  if  it  does  not  actually  disappear." 

How  sadly  true  this  is !  What  has  become  of  our  river  traffic,  our 
coast  traffic,  and  why?  Because  we  have  authorized  the  railroads  to 
kill  water  competition  by  rates  so  low  as  to  necessitate  excessive  rates 
to  be  imposed  at  unprotected,  intermediate  points.  In  other  words, 
we  have  not  only  permitted,  but  have  legally  justified  railroads  in  im- 
posing an  undue  and  excessive  tax  on  intermediate  communities,  that 
they  may  drive  water  competition  out  of  existence.  Stop  to  consider. 
Are  not  the  individuals  investing  in  ships  and  boats  just  as  much 
citizens  as  they  who  invest  in  railroads  ?  What  right  have  we  to  author- 
ize and  permit  one  class  of  citizens  to  despoil  another  class?  Allow 
me  to  quote  from  the  opinion  in  the  case  entitled  "Interstate  Com- 
merce Commission  v.  Alabama  Midland  Railway  Company,"  decided 
November  8th,  1897 : 

"When  the  rates  to  Montgomery  were  higher  a  few  years  ago,  than  now, 
actual,  active,  water  line  competition  by  the  river  came  in,  and  the  rates  were 
reduced  to  the  level  of  the  lowest  practicable  paying  water  rates,  and  the  volume 
of  carriage  by  the  river  is  now  comparatively  small." 
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This  states  an  historical  fact  that  is  to  be  regretted,  as  we  regret  any 
wrong  done  to  an  innocent  party.  The  water  lines  were  driven  out 
of  existence  by  unfair  and  unjustified  competition  and  ruined.  Des- 
tructive policy  of  this  character  on  the  part  of  railroads,  from  my  point 
of  view,  cannot  be  morally  justified,  and  the  further  sad  fact  is,  that 
it  is  only  possible  by  reason  of  authority  conferred  on  the  railroads 
to  take  wrongfully  from  the  unprotected  territory,  enough  to  make  up 
the  deficit.  Please  listen  to  the  forcible  and  eloquent  dissenting  opin- 
ion of  Justice  Harlan: 

"I  dissent  from  the  opinion  and  judgment  in  this  case.  Taken  in  connection 
with  other  decisions  denning  the  power  of  the  Interstate  Commerce  Com- 
mission, the  present  decision,  it  seems  to  me,  goes  far  to  make  that  Commission 
a  useless  body  for  all  practical  purposes,  and  to  defeat  many  of  the  important 
objects  designed  to  be  accomplished  by  the  various  enactments  of  Congress 
relating  to  interstate  commerce.  The  Commission  was  established  to  protect  against 
the  improper  practices  of  transportation  companies  engaged  in  commerce  among 
the  several  states.  It  has  been  left,  it  is  true,  with  power  to  make  reports,  and  to 
issue  protests.  But  it  has  been  shorn,  by  judicial  interpretation,  of  authority  to 
do  anything  of  an  effective  character.  It  is  denied  many  of  the  powers  which, 
in  my  judgment,  were  intended  to  be  conferred  upon  it.  Besides,  the  acts  of 
Congress  are  now  so  construed  as  to  place  communities  on  the  lines  of  interstate 
commerce  at  the  mercy  of  competing  railroad  companies  engaged  in  such  commerce. 
The  judgment  in  this  case,  if  I  do  not  misapprehend  its  scope  and  effect,  proceeds 
upon  the  ground  that  railroad  companies,  when  competitors  for  interstate  business 
at  certain  points,  may,  in  order  to  secure  traffic  for  and  at  those  points,  establish 
rates  that  will  enable  them  to  accomplish  that  result,  although  such  rates  may 
discriminate  against  intermediate  points.  Under  such  an  interpretation  of  the 
statutes,  in  question,  they  may  well  be  regarded  as  recognizing  the  authority  of 
competing  railroad  companies  engaged  in  interstate  commerce — when  their  interests 
will  be  subserved  thereby — to  build  up  favorite  centers  of  population  at  the  expense 
of  the  business  of  the  country  at  large.  I  cannot  believe  that  Congress  intended 
any  such  result,  nor  do  I  think  that  its  enactment,  properly  interpreted,  would  lead 
to  such  a  result." 

How  tersely  and  clearly  stated !  In  one  brief  paragraph  the  whole 
situation  is  portrayed  with  a  comprehensive  realism  that  to  my  mind 
is  absolutely  incontrovertible.  But  it  may  be  said:  "This  is  ancient 
history;  the  law  has  been  changed;  why  now  bring  up  the  question7" 
Because,  friends,  it  looks  to  me  as  though  the  shadow  of  the  past  still 
lingers  over  the  present,  and  Commissions  are  still  legalizing  higher 
rates  to  intermediate  points  than  prevail  to  farther  points.  I  can 
realize  the  difficulty  of  the  situation.  The  railroads  are  clamorously 
insistent  upon  the  right  to  apply  higher  rates  to  intermediate  points, 
and  strenuously  decry  as  unjust,  any  limitations  on  that  claimed  right. 
When  a  railroad  is  before  the  Commission  for  permission  to  charge 
higher  rates  to  intermediate  points,  it  is  usually  an  ex  parte  proceed- 
ing. The  opposite  side  is  not  represented.  Therefore,  the  public  must 
rely  entirely  upon  the  Commission  for  protection. 

Why  are  the  railroads  so  insistent  in  their  demands  for  this  permis- 
sion ?  On  exactly  the  same  principle  that  they  oppose  regulation  of 
any  sort ;  because  it  tends  to  restrict  their  opportunity  to  discriminate. 
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They  strenuously  object  to  relinquishing  the  power  of  saying  "yes"  to 
Peter  and  "no"  to  Paul. 

Those  who  speak  and  write  on  the  subject  of  regulation  from  a  rail- 
road point  of  view,  are  wont  to  attribute  to  those  who  advocate  regu- 
lative legislation  a  desire  to  raid  revenue;  to  harass  and  persecute 
carrier  corporations  without  reason.  Nothing  is  further  from  the 
truth.  The  truest  friend  to  the  ownership  of  railroad  property  is  he 
who  advocates  regulation.  As  a  matter  of  fact,  to  date,  regulation  has 
benefited  the  railroads  more  than  it  has  the  public.  Prior  to  the  era 
of  regulation,  revenue  was  wasted  like  water  in  foolish  rate  wars;  in 
preferential  rates  and  rebates.  The  railroad  managements  were  unable 
to  protect  themselves.  Government  had  to  step  in,  and  insofar  as  it 
has  succeeded  in  restricting  discrimination,  it  has  conserved  revenue, 
but  as  stated  before,  railroad  offiicialdom  dislikes  to  relinquish  the 
power  to  discriminate,  and  holds  on  tenaciously  to  every  phase  of  that 
power.  The  privilege  of  charging  more  to  intermediate  points  than 
to  terminal  points,  is  the  very  essence  of  discrimination.  Hence,  the 
strenuous  .resistence  to  the  abolition  of  that  power.  Any  recognition 
of  competition  as  a  factor  in  rate  making,  is  simply  a  recognition  of 
the  right  to  discriminate,  which  controverts  the  spirit  of  regulation. 

There  is  only  one  standard  to  measure  by:  The  standard  of  right 
and  wrong,  justice  and  injustice.  No  casuistry  based  on  the  false 
doctrine  of  expediency,  will  avail.  Apply  abstract  justice  to  concrete 
conditions,  and  the  desired  end  will  be  attained. 

There  prevails,  I  fear,  a  mistaken  assumption  as  to  the  functions  of 
receiverships.  The  attitude  of  receivers  and  the  courts  appointing 
them,  seems  to  justify  the  inference  that  they  regard  their  whole  obli- 
gation to  be  to  the  creditors  on  the  one  hand,  and  the  ownership  on  the 
other;  that  the  proper  discharge  of  their  duty  involves  the  saving  as 
much  as  possible  for  the  owners,  after  doing  the  best  possible  for  the 
creditors.  Both  receivers  and  courts  appear  to  have  forgotten  the 
great  third  party,  whose  interest  should  come  before  either  creditor  or 
debtor.  I  refer  to  the  public  depending  on  the  railway  for  service.  In 
their  honest  efforts  to  work  out  salvation  for  the  bond-holders,  re- 
ceivers often,  in  fact,  usually,  operate  for  years  a  crippled  road,  to  the 
great  injury  of  the  patronage;  and  Commissions  are  unable  to  afford  re- 
lief. When  a  railroad  has  by  mismanagement,  or  for  any  other  reason, 
become  so  involved  that  a  receivership  is  necessary,  it  is  because  the 
burden  of  debt  is  too  heavy  to  carry.  Then,  to  put  it  brutally,  there 
is  but  one  thing  to  be  done:  Get  rid  of  the  incubus  by  a  judicial  sale 
of  the  property.  This  done,  the  new  ownership  may  rehabilitate  the 
property  so  that  the  suffering  patronage  may  be  properly  served.  There 
are  instances  where  receiverships  have  continued  for  years  that  the 
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creditors  might  conceive  some  method  of  reorganization  that  would  not 
extinguish  the  debt.  In  some  cases,  the  patronage  dependent  upon  the 
railway  involved,  have  suffered  incomparable  injury.  I  take  it  that 
this  is  a  matter  deserving  consideration  by  this  organization,  that  reme- 
dial legislation  may  be  secured. 

Another  great  mistake  we  have  made  and  are  still  making,  is  that 
of  attempting  piece-meal  regulation.  It  multiplies  the  work  a  thou- 
sand fold,  and  consequently  renders  regulation  incalculably  more  ex- 
pensive than  it  should  be.  I  have  earlier  in  this  paper  alluded  to  the 
congestion  of  cases  before  the  Interstate  Commerce  Commission.  Under 
the  piece-meal  regulation  system,  congestion  is  bound  to  intensify. 

No  man  ever  lived  who  could,  by  the  most  exhaustive  analysis,  de- 
termine whether  a  particular  rate  be  reasonable  or  unreasonable;  but 
a  man  of  ordinary  intelligence  can  determine  whether  a  rate  'be  fair  or 
not,  as  compared  with  other  rates.  And  there  is  the  whole  question, 
not  rates  per  se ;  but  the  relation  of  rates.  The  accounting  department 
of  a  railroad  can  determine  at  the  end  of  any  particular  period,  whether 
the  revenue  in  gross  derived  from  transportation,  was  sufficient  to  pay 
operating  expenses  and  leave  over  a  sufficient  amount  to  yield  the  in- 
vesting ownership  a  fair  return.  But  that  does  not  tell  you  whether  the 
relation  of  rates  were  fair  or  not,  whether  or  not  some  individuals, 
localities  or  communities  were  favored  at  the  expense  of  other  indi- 
viduals, localities  or  communities.  As  to  whether  or  not  the  rates 
imposed  by  a  railway  system  on  the  patronage,  yield  a  compensatory 
return,  can  be  determined  en  masse.  The  relation  of  rates  must  be 
determined  arbitrarily.  In  this  country,  rates  as  a  whole,  are  not  ex- 
cessive ;  but  there  are  undoubtedly  many  rates  that  are  unduly  low  and 
many  that  are  unduly  high.  Some  patrons  are  accorded  preferential 
treatment  at  the  expense  of  other  patrons.  A  railway  must  derive 
from  the  sale  of  service,  revenue  sufficient  to  pay  operating  expenses 
and  a  fair  return  011  investment.  If  some  rates  are  too  low,  there 
will  be  a  deficit,  unless  excessive  rates  are  imposed  on  others.  So  long- 
as  we  have  piece-meal  regulation,  we  will  have  a  patch-work  rate  ad- 
justment, full  of  inequalities  that  would  require  ten  Commissions  a 
thousand  years  to  equalize. 

Allow  me  to  quote  from  the  syllabus  in  Case  5060  decided  by  the 
Interstate  Commerce  Commission  June  3rd,  1913 : 

"Held,  That  to  establish  a  carload  rating  here  and  not  elsewhere 
would  be  to  throw  out  of  balance  the  relation  between  rates  on  this  im- 
portant commodity  in  all  parts  of  the  country.  There  are  weighty 
reasons  why  cotton  piece  goods  should  be  given  a  carload  rating.  But 
if  this  be  done,  it  should  be  done  in  some  more  comprehensive  way  than 
by  an  order  in  the  present  proceeding." 
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What  is  this  but  an  admission  that  piece-meal  regulation  is  falla- 
cious? Here  is  a  statement  that  something  which  should  be  done  to 
accord  justice  cannot  be  done  because  it  would  be  isolated  justice. 
Certainly  a  body  invested  with  powers  so  great,  with  a  scope  so  vast, 
should  not  waste  its  time  in  piece-meal  regulation. 

It  may  be  suggested  that  the  only  true  way  is  to  go  at  the  problem 
territorily.  Adjust  a  standard  class  on  a  distance  tariff  basis,  and  a 
classification  on  a  percentage  relation  thereof,  to  apply  on  all  lines  in 
that  territory.  This  classification  of  commodities,  amounting  to  a  rela- 
tion of  rates,  must  necessarily  be  done  arbitrarily,  but  it  will  result  in 
uniformity.  It  does  not  follow  that  the  same  rate  per  ton  mile  must 
govern  in  Montana  that  apply  in  New  York.  The  distance  tariff  basis 
may  be  higher  or  lower  in  one  territory  than  in  another;  but  the  rela- 
tion of  commodities  may  be  the  same.  At  present,  the  relation  of 
rates  is  a  hotch  potch,  a  crazy  quilt,  framed  on  no  theory  of  justice  or 
reason;  merely  a  growth  fostered  upon  the  lines  of  least  resistance. 
One  rate  on  a  given  commodity  may  be  eight  per  cent,  of  first-class, 
and  another  on  the  same  system,  on  the  same  commodity,  twenty-five 
per  cent,  of  first-class,  or  relatively  three  times  as  great.  By  a  sane 
method  of  procedure,  we  remedy  this  greatest  of  all  evils,  and  give 
every  man  a  square  deal.  My  suggestion  then,  is:  Let  regulation  be 
general  in  a  territory  by  the  establishment  of  a  unit  class  and  distance 
tariff  on  that  class,  classifying  all  commodities  on  a  percentage  relation 
to  that  unit,  and  allow  no  railway  to  establish  rates,  either  lower  or 
higher.  This  method  will  simplify  regulation,  lessen  congestion,  re- 
duce the  cost  of  regulation,  and  put  all  patrons  on  a  relatively  equal 
basis,  at  the  same  time  enabling  the  carrier  to  earn  a  fair  return.  No 
one  will  complain,  except  he  who  has  been  enjoying  unfair  advantages 
at  the  expense  of  others.  It  will  also  reduce  to  a  reasonable  amount, 
the  enormously  excessive  cost  of  tariff  publication,  which  is  part  of 
the  burden  the  public  must  carry.  The  greater  the  operating  expense, 
the  higher  must  be  the  rates.  One  important  phase  of  regulation  is  the 
elimination,  as  far  as  possible,  of  unnecessary  operating  expense. 

The  Interstate  Commerce  Commission,  in  the  express  investigation, 
seems  to  have  realized  the  necessity  of  proceeding  on  these  lines.  They 
apparently  found  that  to  attempt  piece-meal  adjustment  of  express 
rates  would  involve  an  amount  of  time  and  labor  that  would  for  years 
to  come,  allow  them  opportunity  for  nothing  else.  Hence,  they  cut 
the  Gordian  knot,  and  so  far  as  their  deliverances  to  date  indicate,  are 
proceeding  upon  general  and  wholesale  lines  to  a  safe,  sane  and 
equitable  adjustment  over  the  whole  territory  in  one  action.  If  this 
plan  of  regulation  applies  effectually  to  express  rates,  why  not  to 
freight  rates  ? 
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In  line  with  the  above,  I  may  cite  as  a  mistake  made  by  legislatures, 
Federal  and  State,  the  prescribing  for  commissions  of  procedure  that 
throws  upon  the  injured  party  the  burden  of  securing  relief.  T  refer 
to  what  are  designated  as  -'formal"  complaints.  In  my  opinion,  there 
should  be  no  such  thing.  Have  we  not  made  a  grave  mistake  in  regard- 
ing proceedings  to  secure  relief  from  unjust  acts  or  omissions  of  car- 
riers, in  the  light  of  personal  actions  at  law  ?  The  common  carrier  is 
part  of  the  State  sovereignty.  To  it  the  State  has  delegated  certain 
governmental  functions,  and  as  a  counter  poise,  imposed  certain  obli- 
gations. If  it  exercises  its  privileges  wrongfully,  or  evades  its  obliga- 
tions, a  party  cognizant  thereof,  whether  directly  injured  or  not,  should 
have  the  right  to  call  the  attention  thereof  to  the  regulating  tribunal, 
upon  which  should  fall  the  burden  of  investigation  and  affording  the 
necessary  relief.  In  almost  every  case,  where  relief  has  been  accorded 
to  a  complainant,  the  benefit  is  shared  by  others.  To  require  one  party 
to  push  to  a  conclusion  an  action  against  the  carrier,  is  to  require  one 
to  bear  the  burden  of  many.  It  is  not  fair.  If  there  be  an  evil  to  be 
abated,  the  regulating  power,  Federal  or  State,  should  assume  the  pro- 
cedure from  start  to  finish.  The  relation  of  the  regulating  body  to  the 
complainant  should  be  something  similar  to  that  of  the  grand  jury, 
and  after  satisfying  itself  by  an  ex  parte  hearing,  that  there  is  justifi- 
cation for  further  procedure,  the  commission,  Federal  or  State,  should 
assume  the  burden  of  such  procedure,  relieving  the  original  complain- 
ant of  all  work  and  all  expense.  Particularly  is  this  true  if  we  aban- 
don our  futile  attempts  at  piece-meal  regulation,  and  proceed  on  com- 
prehensive lines.  Under  that  plan,  no  one  rate  complaint  could  be  de- 
cided without  relation  to  the  whole  system  of  rates  in  that  territory. 
You  cannot  frame  an  enduring  edifice  by  patching  up  here  and  there. 
It  becomes  an  eye-sore.  If  one  shipper  has  adequate  reason  for  a  rate 
complaint,  there  must  be  something  wrong  with  the  entire  adjustment 
in  that  territory.  It  is  absolutely  impossible  to  determine  as  to  the 
reasonableness  of  a  particular  rate — you  must  consider  the  entire 
fabric. 

Usually  the  preacher  announces  his  text  at  the  beginning  of  his  dis- 
course. I  have  reversed  the  procedure.  My  text  announcement  indi- 
cates that  I  have  reached  the  end  of  the  somewhat  wearisome  ordeal 
I  have  imposed  on  your  courtesy.  It  is  found  in  the  25  Chapter  of 
Deuteronomy,  14  and  15  verses: 

"Thou  shalt  not  have  in  thy  house  diverse  measures, 

a  great  and  a  small. 
A  perfect  and  just  weight  shalt  thou  have; 

a  perfect  and  just  measure  shalt  thou  have/' 
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In  those  few  words  is  announced  the  entire  doctrine  of  regulation  if 
the  Federal  and  State  governments  can  bring  the  practices  of  common 
carriers  within  the  bounds  of  the  doctrine  of  that  text,  all  will  have 
been  attained.  Discrimination  will  be  a  thing  of  the  past.  Favored 
interests  will  no  longer  be  able  to  fatten  at  the  expense  of  others. 

Gentlemen,  to  further  impose  upon  your  time,  patience  and  courtesy 
would  be  unseemly.  I  feel  that  I  owe  you  a  debt  of  gratitude  for  the 
considerate  and  kindly  hearing  you  have  accorded  me.  I  realize  that 
my  talk  has  been  disjointed  and  crude;  but  I  have  endeavored  to  voice 
what  I  believe  to  be  truth.  I  have  expressed  my  deep  and  honest  con- 
viction. Please  let  my  sincerity  of  purpose  make  up  for  what  I  lack 
in  eloquence  and  logic.  I  thank  you.  [Applause.] 

APPOINTMENT  OF  SESSIONS    COMMITTEES. 

The  PRESIDENT.  The  report  of  the  Executive  Committee  imposes 
upon  the  Chairman  the  duty  of  appointing  three  sessions  committees: 
The  Committee  on  Time  and  Place,  The  Committee  on  Complimentary 
Resolutions  and  The  Committee  on  Memorials. 

I  will  appoint  as  the  Committee  on  Time  and  Place — and  if  the 
gentlemen  whom  I  appoint  are  not  here  I  would  like  to  know  it — 
Messrs.  Glasgow  of  Michigan,  Maltbie  of  the  First  District  of  New 
York,  Burr  of  Florida,  Henshaw  of  Oklahoma  and  Kilpatrick  of  Illi- 
nois. 

As  the  Committee  on  Complimentary  Resolutions,  Finn  of  Ken- 
tucky, Thorne  of  Iowa  and  Daniels  of  New  Jersey. 

As  the  Committee  on  Memorials,  Staples  of  Minnesota,  Decker  of 
New  York  and  Prentis  of  Virginia. 

VALUATION    COMMITTEE. 

The  PRESIDENT.  I  have  a  meeting  to  announce,  and  it  involves  an 
explanation  that  will  take  perhaps  a  few  minutes  to  give.  Some  time 
last  June  several  gentlemen  from  the  west,  011  their  way  back  home 
from  Washington,  called  on  me  at  Columbus  and  stated  that  they  had 
been  acting  as  a  Committee  on  Valuation,  appointed  by  smaller  associa- 
tions, western  associations,  and  that  they  had  come  to  Washington  and 
had  desired  to  attend  a  conference  with  the  Board  of  Engineers  ap- 
pointed by  the  Interstate  Commerce  Commission,  but  that  they  had 
not  been  given  permission  to  do  that,  but  that  it  had  been  suggested  to 
them  by  one  of  the  members  of  the  Interstate  Commerce  Commission 
that  they  secure  the  endorsement  of  the  National  Association  and  then 
they  would  be  received  as  coming  with  that  endorsement  and  could 
take  part  in  all  the  deliberations  relative  to  valuations.  They  called  on 
me  at  Columbus,  and  I  took  upon  myself  some  authority  that  was 
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really  an  assumption,  and  I  knew  it  was,  but  I  could  not  help  it,  and 
felt  it  ought  to  be  done;  and  those  gentlemen  who  called  upon  me  and 
myself  made  out  a  list  of  the  parties  in  that  neighborhood  who  we 
thought  would  most  likely  attend,  and -called  a  meeting  in  Chicago 
about  two  weeks  thereafter.  The  meeting  was  held  and  I  think  there 
were  nine  present. 

At  that  meeting  the  following  resolution  was  adopted:  There  were 
present  at  that  meeting  Messrs.  Martin  of  Kansas,  Glasgow  of  Michi- 
gan, Erickson  of  Wisconsin,  Henshaw  of  Oklahoma,  Staples  of  Min- 
nesota, Thome  of  Iowa,  Berry  of  Illinois,  Clarke  of  Nebraska  and 
myself.  After  a  debate  of  several  hours,  the  following  resolution  was 
unanimously  adopted: 

"RESOLVED,  That  the  President  of  the  National  Association  of  Railway  Com- 
missioners appoint  a  committee  of  fifteen  members,  to  be  known  as  the  Valuation 
Committee  of  the  National  Association  of  Railway  Commissioners,  of  which  the 
President  shall  be  a  member.  Said  Committee  shall  have  full  power  and  authority 
to  represent  the  State  Commissions  during  the  appraisal  of  the  railroads  of  the 
United  States  by  the  Interstate  Commerce  Commission. 

"The  said  committee  shall  have  power  to  increase  its  membership,  if  found 
necessary ;  to  fill  vacancies  on  said  committee ;  and  to  substitute  representatives  for 
members  of  said  committee,  said  representatives  having  full  power  and  authority 
to  act  as  members  of  said  committee  at  hearings  before  the  Interstate  Commerce 
Commission,  or  its  Advisory  Board. 

"The  said  Valuation  Committee  shall  have  full  power  and  authority  to  appoint 
special  committees  for  specific  work  from  time  to  time  as  it  shall  deem  necessary, 
and  to  perform  all  other  duties  in  connection  with  the  national  appraisal  which 
the  said  committee  shall  deem  necessary  for  the  public  good. 

"Three  members  of  said  Valuation  Committee  shall  constitute  a  quorum  at  any 
meeting  which  has  been  officially  called  by  the  Chairman. 

"The  action  authorizing  the  President  to  appoint  the  aforesaid  Valuation  Com- 
mittee is  subject  to  the  approval  of  the  Executive  Committee  of  the  National 
Association  of  Railway  Commissioners.  The  President  is  further  authorized 
and  instructed  to  request  each  State  Railroad  or  Public  Service  Commission  of  the 
United  States,  to  select  one  member  to  serve  on  an  Advisory  Committee  to  work 
in  co-operation,  so  far  as  practicable,  with  the  above  described  Valuation 
Committee." 

Immediately  after  the  adoption  of  the  above  resolution,  upon  motion, 
those  present  resolved  themselves  into  the  Valuation  Committee,  and 
selected  six  additional  Commissioners  to  make  up  the  requisite  number 
of  fifteen.  The  six  Commissioners  selected  were:  Maltbie  of  New 
York;  Thelen  of  California;  Aitchison  of  Oregon;  Richards  of  South 
Carolina;  Bishop  of  Massachusetts  and  Prentis  of  Virginia.  As  a 
matter  of  emergency  action,  the  Committee  further  proceeded  to  or- 
ganize by  electing  Hon.  Clifford  Thorne  of  Iowa,  Chairman. 

Upon  call  by  Chairman  Thorne,  the  following  Commissioners 
present  expressed  their  willingness  to  attend  the  next  valuation  hear- 
ing before  the  Interstate  Commerce  Commission,  on  July  8th,  at 
Washington :  Staples,  Henshaw,  Thorne  and  Gothlin. 

The  members  of  the  Executive  Committee,  to  whom  this  letter  is 
addressed,  will  observe  that  the  action  so  far  taken  was  in  the  nature  of 
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emergency  action,  and  that  action  by  the  Executive  Committee,  ap- 
proving or  modifying,  was  desirable  in  the  near  future.  I  therefore 
suggested  that  a  meeting  of  the  Executive  Committee  be  held  in 
Washington,  D.  C.,  at  two  p.  m.,  July  9th,  to  act  in  this  very  im- 
portant matter. 

Then,  after  we  took  it  up  in  the  Executive  Committee,  I  was  author- 
ized to  ask  each  State  Commission  to  name  a  member  for  the  Advis- 
ory Committee.  Up  to  date  I  have  received  the  following  names: 

VALUATION  COMMITTEES. 
ACTIVE  ADVISORY 

Thorne — Iowa,  Chairman  Rowland — Arkansas 

Martin— Kansas  Kendall— Colorado 

Glasgow — Michigan  Eckhart — Illinois 

Erickson — Wisconsin  Thorne — Iowa 

Henshaw — Oklahoma  Kinkel — Kansas 

Staples — Minnesota  Taylor — Louisiana 

Berry — Illinois  Keizer — Maine 

Clarke — Nebraska  Cuningham — Michigan 

Maltbie — New  York  Kennish — Missouri 

Thelen — Cali  f  ornia  Clarke — Nebraska 

Aitchison — Oregon  Bartine — Nevada 

Richards — South  Carolina  Daniels — New  Jersey 

Bishop — Massachusetts  Maltbie — New  York,  ist  Dist. 

Prentis — Virginia  Anderson — North  Dakota 

Gothlin — Ohio  Hughes — Ohio 

Lewis — Washington 
Roemer — Wisconsin 
Murphy — South  Dakota 

I  will  call  a  meeting  of  that  committee  tonight  at  half  past  seven, 
in  this  room.  I  do  not  know  what  the  proceedings  will  be,  or  what 
the  committee  will  want  to  do,  but  everything  will  be  laid  before  them 
and  I  understand  that  Mr.  Thorne,  Chairman  of  the  Active  Committee, 
has  called  for  a  meeting  tomorrow  night.  It  is  thought  best  to  have 
a  meeting  of  the  Advisory  Committee  tonight  and,  if  there  are  any 
names  of  gentlemen  representing  states  here  that  I  have  read  who  are 
not  here,  I  wish  the  State  would  appoint  someone  else  to  take  the  place 
of  the  absent  parties,  and  those  States  which  have  not  responded,  as 
indicated  by  my  reading,  I  wish  they  would  each  appoint  somebody  to 
represent  them  on  that  Advisory  Committee. 

Mr.  HEMANS,  of  Michigan.  I  wish  to  suggest  that  Mr.  Glasgow,  the 
Chairman  of  the  Committee  on  Time  and  Place,  is  not  present. 

The  PRESIDENT.  Suppose  you  take  his  place  then.  Please  allow  me, 
gentlemen,  to  be  insistent  in  one  matter,  and  that  is  as  each  gentle- 
man arises,  for  the  benefit  of  the  stenographers,  that  he  announce  his 
name  and  the  state  he  represents  before  he  speaks. 

Mr.  ESHLEMAN,  of  California.  As  the  Association,  no  doubt,  has 
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seen  the  rather  bulky  volume  which  has  been  passed  around  which 
constitutes  the  report  of  the  Committee  on  Railway  Capitalization,  the 
Committee  has  done  a  good  deal  of  work,  and  considers  the  subject  of 
considerable  importance,  and  inasmuch  as  this  Committe  has  squarely 
opposed  and  has  disagreed  with  the  recommendations  of  the  National 
Securities  Commission,  heretofore  appointed  under  an  Act  of  Congress, 
we  believe  that  there  might  be  something  in  this  report  that  would  be 
worth  while  for  the  Association  to  consider  carefully.  And,  I  note 
quite  a  few  special  orders  have  been  set  down  and  they  almost  monopo- 
lize the  time,  but  the  Committee  desire  if  possible  to  have  this  report, 
which  is  now  ready  for  consideration,  made  a  special  order  for  some 
time  when  we  can  have  a  reasonable  amount  of  time  for  its  considera- 
tion. I  notice  that  Mr.  Finn  is  to  favor  us  with  an  address  tomorrow 
morning  at  ten  o'clock  and,  if  that  address  it  not  to  take  more  than  an 
hour,  I  would  suggest  and  would  move,  if  that  is  the  case,  that  the  re- 
port of  the  Committee  on  Railway  Capitalization  be  made  a  special 
order  for  eleven  o'clock  on  Wednesday.  Might  I  ask  Mr.  Finn  if  his 
address  is  likely  to  take  more  than  an  hour  ? 

Mr.  FINN,  of  Kentucky.  I  think  you  might  make  it  a  special  order 
for  10.30. 

Mr.  ESHLEMAN,  of  California.  Very  well,  I  move — 

The  PRESIDENT.  I  think  you  had  better  make  it  eleven  o'clock.  Mr. 
Finn  will  take  more  than  30  minutes,  perhaps. 

Mr.  ESHLEMAN,  of  California.  Then  I  will  move  that  immediately 
following  the  consideration  of  Mr.  Finn's  address,  and  I  assume  it  will 
be  discussed,  that  the  report  of  the  Committee  on  Railway  Capitaliza- 
tion be  taken  up. 

Mr.  FINN,  of  Kentucky.  I  accept  the  suggestion. 

The  PRESIDENT.  It  is  moved  and  seconded  that  a  special  order  be 
made  for  the  report  of  the  Committee  on  Railway  Capitalization  im- 
mediately following  the  discussion  of  the  address  by  Hon.  Laurence  B. 
Finn.  Are  there  any  remarks  ?  If  not,  those  in  favor  please  indicate 
by  saying  aye. 

The  motion  was  unanimously  agreed  to. 

Mr.  DECKER,  of  New  York.  Mr.  Chairman,  this  afternoon,  upon 
the  re-assembling  of  the  convention,  I  should  like  an  opportunity  to 
present  the  report  of  the  Committee  on  Express  Service  and  Express 
Rates. 

The  PRESIDENT.  You  mean,  immediately  upon  re-assembling  ? 

Mr.  DECKER,  of  New  York.  As  soon  thereafter  as  is  practicable. 

The  PRESIDENT.  If  there  be  no  objection,  that  will  be  made  a  special 
order. 

Mr.  BARTINE,  of  Nevada.  I  observe  that  you  have  named  my  assoc- 


PROCEEDINGS  OF  THE  CONVENTION.  25 

ciate,  Mr.  Shaughnessy,  as  a  member  of  the  Advisory  Committee  to 
which  you  referred  a  little  while  ago. 

The  PRESIDENT.  Yes,  sir. 

Mr.  BARTINE,  of  Nevada.  I  have  no  desire  to  make  twins  or  triplets 
of  myself,  but  it  is  proper  for  me  to  say  that  Mr.  Shaughnessy  is  not 
here  and  could  not  be  here  and  I  am  the  only  one  present  for  our  Com- 
mission, so,  perhaps,  you  had  better  substitute  me  for  Mr.  Shaughnessy. 

The  PRESIDENT.  We  shall  expect  you  to  be  there. 

Mr.  THORNE,  of  Iowa.  I  understand  that  we  carried  a  motion  here 
making  a  special  order  of  a  certain  report.  I  understood  the  Executive 
Committee  to  recommend  a  number  of  special  orders. 

The  PRESIDENT.  Four. 

Mr.  THORNE,  of  Iowa.  I  also  call  your  attention  to  the  fact  that 
there  are  other  very  important  committee  reports  to  be  presented  by 
some  members  of  this  association.  There  is  such  a  report  in  connection 
with  the  Uniform  Classification,  and  this  will  probably  be  the  last 
time  that  any  action  can  ever  be  taken  that  will  be  of  any  effect  what- 
soever on  the  problem  involved. 

I  am  not  going  to  ask  for  any  special  order,  but  there  is  another  re- 
port, of  the  Valuation  Committee,  and  I  notice  that  your  Committee 
has  put  it  at  the  very  end  of  the  entire  program.  Our  Government  has 
entered  upon  an  appraisal  of  railroads  which  is  to  be  the  basis  of  our 
rates,  both  State  and  National.  The  most  important  problem  before 
this  whole  organization  is  put  at  the  end  of  the  entire  program,  when 
perhaps  half  or  two-thirds  of  the  members  will  be  gone.  I  think  it  is 
a  mistake  to  consume  our  time  here  with  very  many  special  orders. 
I  am  very  glad  indeed  of  Mr.  Finn's  address  tomorrow  morning,  be- 
cause that  is  another  of  the  great  questions  we  have  before  us,  but  I 
suggest  that  no  more  special  orders  be  made,  and  that  the  committees 
take  their  turn  as  fixed. 

The  PRESIDENT.  That  is  up  to  the  organization. 

Mr.  PRENTISS,  of  Virginia.  I  do  not  know  that  there  is  any  signifi- 
cance in  Mr.  Thome's  suggestion  that  the  Valuation  Committee  re- 
port was  put  at  the  last.  I  can  say,  however,  that  the  only  significance 
about  it  is  that  it  was  the  last  committee  appoined,  and  that  is  the 
reason  it  was  placed  there. 

Mr.  STAPLES,  of  Minnesota.  In  line  with  what  Judge  Prentis  has 
said,  Commissioner  Thorne  can  hardly  have  meant  a  reflection  upon 
the  Executive  Committee,  or  a  criticism,  and  I  am  sure  he  did  not. 
The  Committee  could  take  no  other  course.  The  regular  reports  take 
precedence,  so  far  as  arranging  for  order  of  business  is  concerned,  but 
it  is  entirely  proper  for  Commissioner  Thorne  or  any  other  member 
lo  advance  the  report  of  any  committee  by  motion  and  action  of  this 
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convention,  and  that  is  the  orderly  way  to  proceed,  and  I  do  not  believe 
there  would  be  any  objection  to  it.  I  think  there  are  many  others  here 
who  regard  the  assignment  of  that  committee  work  as  a  very  important 
work,  and  perhaps,  it  should  take  precedence  over  some  others,  and 
it  certainly  can  have  it  by  a  motion  properly  adopted. 

Mr.  BURR,  of  Florida.  One  of  the  first  actions  taken  by  this  body 
this  morning  was  the  adoption  of  the  report  made  by  the  Executive 
Committee,  which  fixes  the  order  for  the  consideration  of  the  several 
reports  presented  to  this  convention,  and  we  have  proceeded  now,  in 
two  instances,  to  undo  the  work  of  the  Executive  Committee.  What- 
ever time  is  consumed  in  that  direction  is  just  that  much  time  that 
will  not  be  devoted  to  the  discussion  of  the  reports  already  fixed  by 
the  Executive  Committee,  and  I,  for  one,  hope  that  this  convention 
will  stick  to  the  program  as  outlined  and  adopted  by  this  convention, 
and  offered  by  the  Executive  Committee. 

Mr.  ESHLEMAN,  of  California.  If  I  may  be  allowed  to  speak  again, 
I  did  not  intend  to  start  anything.  I  did  not  assume  that  the  com- 
mittee, of  which  I  happen  to  be  Chairman,  was  of  more  importance 
than  Mr.  Thome's,  or  any  other  committee.  We  have  done  a  tremend- 
ous amount  of  work  and  I  want  it  considered  by  this  convention ;  and, 
according  to  the  report  of  the  Executive  Committee,  there  is  hardly 
any  place  where  a  report  of  this  length — and  I  do  not  intend  to  read 
it  all — can  be  properly  considered.  I  would  suggest  that  the  time  to 
have  discussed  this  question  was  when  it  was  before  the  convention 
and  not  at  present.  I  am  perfectly  willing  that  you  may  put  it  at  any 
time  the  convention  desires,  but  to  satisfy  myself  and  several  other 
gentlemen  who  have  also  requested  the  same  thing,  I  suggested  this 
special  order.  It  is  not  unprecedented;  it  has  been  done  before;  but, 
I  am  perfectly  willing  it  shall  take  its  course.  I  believe  Mr.  Thorne's 
committee  was  put  at  the  last  because  it  begins  with  a  "V."  I  do  not 
think  there  was  any  design  on  the  part  of  anyone  to  minimize  the  im- 
portance of  this  very  important  work.  I  consider  this  one  of  the  two 
most  important  questions  before  this  convention  and  confronting  the 
people  engaged  in  regulation,  but  it  was  certainly  not  desired,  on  my 
part  or  the  part  of  the  committee,  to  accentuate  the  importance  of  this 
particular  committee  and  minimize  the  importance  of  any  other,  but 
we  do  want  time  to  consider  this  because  it  has  done  the  committee  a 
lot  of  good  to  work  this  over,  and  it  will  not  do  anybody  else  any  good 
if  we  do  not  consider  it. 

The  PRESIDENT.  We  are  indulging  in  a  good  many  post  mortems. 
The  action  was  taken  some  time  ago,  and  if  any  objection  was  to  be 
made,  it  should  have  been  done  before  the  report  was  adopted. 

SECRETARY  CONNOLLY.  I  suggest  that  the  order  of  the  committees 
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as  stated  in  the  report  of  the  Executive  Committee,  was  as  they  are 
named  in  the  Constitution.  The  Valuation  Committee,  of  course,  be- 
ing an  additional  committee,  was  added  afterwards. 

The  PRESIDENT.  The  first  committee  on  the  list  is  the  Committee  on 
Amendment  of  the  Act  to  Kegulate  Commerce.  Is  the  Chairman  of 
that  committee  ready  to  report? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  That  com- 
mittee is  ready  to  report. 

The  PRESIDENT.  We  are  very  glad  to  listen  to  Commissioner 
McChord. 

THE  REPORT  OF  THE  COMMITTEE  ON  AMENDMENT  OF   THE  ACT 
TO  REGULATE  COMMERCE. 

Mr.  McChord,  of  the  Interstate  Commerce  Commission  [Reading]  : 

In  the  last  two  reports  to  the  Association  the  committee  on  "Amend- 
ment of  the  Act  to  Regulate  Commerce"  did  not  consider  it  advisable 
to  make  any  recommendation  as  to  suggested  legislation  pending  a  de- 
cision by  the  Supreme  Court  of  the  various  cases  involving  State  and 
Federal  control  of  railroads.  While  some  of  the  cases  have  been  de- 
cided, there  are  still  under  consideration  the  Intermountain  and  other 
cases  which  deal  more  directly  with  the  legal  features  of  the  Act,  and 
in  the  determination  of  which  will  doubtless  be  defined  and  drawn 
more  clearly  the  extent  and  limitations  of  State  and  Federal  authority. 
Until  the  decisions  in  these  cases  are  announced,  we  do  not  think  it 
proper  to  make  any  recommendation  or  suggestion  as  to  future  legisla- 
tion upon  the  subject. 

In  our  last  report  we  recommended  an  amendment  to  the  statute  of 
limitations  clause  of  the  Act,  which  amendment  was  suggested  because 
of  conditions  outlined  in  said  report,  from  which  we  quote : 
"By  section  16  of  the  act  to  regulate  commerce  (p.  28)  it  is  provided: 

All    complaints    for    the    recovery    of   damages   shall    be    filed    with    the    commission    within 
two  years   from  the  time  the  cause   of  action  accrues,   and  not  after,  etc. 

It  frequently  occurs  that  carriers,  through  error,  collect  less  than  the  lawful 
rates  at  the  time  the  transportation  is  performed.  If,'  more  than  two  years  there- 
after, they  demand  and  collect  from  a  shipper  the  unpaid  balance  of  the  legal  rate, 
the  right  of  the  shipper  to  an  award  of  reparation,  if  the  published  rate  is  found 
to  have  been  unreasonable,  has  expired.  He  is,  however,  subject  to  indictment 
for  failure  to  pay  the  legal  rate  until  a  period  of  three  years  ^  has  elapsed  from 
the  date  of  transportation  (this  being  the  period  within  which  an  indictment 
may  be  brought  for  a  misdemeanor  committed  against  the  United  States).  He  is 
also  liable  to  suit  by  the  railroad  company  in  a  civil  action,  for  a  period  ranging 
from  two  to  seven  years,  or  longer,  from  the  date  of  the  transportation  (the 
statutes  of  limitations  for  such  civil  actions  by  the  railroad  company  being  now 
found  in  the  statutes  of  the  several  States). 

It  is  obvious  that  there  should  be  a  common  statute  of  limitations  for  actions 
by  the  shipper  involving  the  reasonableness  of  rates,  for  indictment  by  the  Gov- 
ernment for  failure  to  pay  the  published  rates,  and  for  actions  by  the  carrier  to 
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recover  unpaid  freight  charges.  This  can  be  accomplished  by  changing  that  por- 
tion of  section  16  above  quoted  by  the  substitution  of  the  word  'three'  for  the 
word  'two.'  This  will  give  shippers  the  right  to  appeal  to  the  Commission 
throughout  the  period  during  which  indictment  may  be  brought.  A  new  para- 
graph should  then  be  written  providing  that  carriers  may  sue  shippers  for  un- 
paid freight  moneys  during  a  period  of  three  years  after  the  transportation,  an<l 
not  thereafter.  This  would  be  a  valid  regulation  of  interstate  commerce  and 
would,  as  to  such  claims,  supersede  the  various  State  statutes." 

We  believe  that  an  amendment  of  this  character  should  be  adopted. 

Your  committee  also  recommends  that  the  Act  be  amended  so  as  to 
provide  that  a  failure  to  post  contemplated  rates  at  the  time  the  pro- 
posed tariffs  are  filed  with  the  Commission  shall  prevent  the  new  rates 
from  becoming  effective  after  the  expiration  of  thirty  days  from  the 
time  of  publishing  and  filing  with  the  Commission  as  now  provided. 

It  frequently  happens  that  a  new  schedule  of  rates  is  filed  and  the 
shipping  public  receives  no  actual  notice  of  the  same  until  the  date  it 
takes  effect,  and  the  Supreme  Court,  in  the  case  of  Miller  vs.  United 
States,  223,  U.  S.,  599,  has  held  that  posting  the  proposed  rates  in  the 
station  of  the  carrier  filing  the  schedule  is  not  necessary  in  order  to 
render  the  rates  effective  under  the  Act  as  it  now  stands.  Oftentimes 
shippers  will  conduct  their  business  upon  the  idea  that  the  old  rates 
will  remain  in  force,  and  will  accordingly  accumulate  quantities  of 
material  for  shipment  upon  that  basis  and  when  the  shipment  is  sought, 
to  be  made,  will  find  an  entirely  different  and  higher  rate  in  effect. 
While  the  filing  of  the  proposed  schedule  with  the  Commission  is  in 
a  way  notice  to  the  public,  yet  it  is  rarely  ever  brought  home  to  the 
individual  shipper;  and  the  suggestion  now  made  is  that  the  Act  be 
so  amended  that  the  carrier  will  be  required  to  post  the  proposed 
schedule  in  all  of  its  stations  at  the  time  it  is  filed  with  the  Commission, 
or,  in  other  words,  thirty  days  before  it  becomes  effective. 

Respectfully  submitted, 

C.  C.  McCiiORD,  Chairman. 
WM.  F.  RHEA. 
WINTHROP  M.  DANIELS. 
JOHN  A.  JONES. 
B.  A.  ECKART. 
R.  HUDSON  BURR. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  reading  of  the  re- 
port of  the  Committee  on  Amendment  of  the  Act  to  Regulate  Com- 
merce. 

Mr.  BARTINE,  of  Nevada.  I  move  the  report  be  adopted  and  placed 
on  file. 

The  motion  was  dulv  seconded. 
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The  PRESIDENT.  It  is  moved  and  seconded  that  the  report,  and,  I 
take  it  to  mean  also  the  recommendations  in  this  report,  be  adopted. 
Those  in  favor  please  indicate  in  the  usual  way. 

(Response  of  Ayes.) 

The  PRESIDENT.  Perhaps,  I  ought  to  ask  if  there  is  any  discussion 
on  this  question. 

Mr.  STAPLES,  of  Minnesota.  It  seems  to  me  that  a  motion  of  that 
character  is  one  that  disposes  of  the  subject  in  a  way  that  accomplishes 
nothing.  The  adoption  of  the  report  made  by  the  Chairman  of  this 
Committee,  if  put  into  a  form  where  something  may  be  done  with  it  in 
the  future,  if  the  recommendations  may  be  acted  upon  by  some  author- 
ized representative  of  this  association,  accomplishes  some  good.  As 
closely  as  I  could  follow  the  recommendations,  they  are  timely  and 
should  be  enacted  into  law.  I  may  be  mistaken  in  that,  but  that  is  as 
I  understood  the  recommendations.  And,  with  that  in  mind,  I  offer 
this  as  a  substitute  for  the  pending  motion :  That  the  report  be  referred 
to  the  succeeding  committee,  with  the  recommendation  that  such  action 
be  taken  upon  the  recommendations  of  this  committee  to  secure  the 
necessary  legislation  as  may  be  deemed  proper  by  the  committee  to  be 
appointed.  I  believe  that  that  is  the  proper  committee 

Mr.  BARTINE,  of  Nevada.  I  accept  the  substitute  motion. 

Mr.  STAPLES,  of  Minnesota.  I  believe  that  that  is  the  proper  com- 
mittee to  present  the  proposed  legislation  to  Congress,  and  therefore, 
I  make  that  motion  at  this  time. 

The  PRESIDENT.  I  understand  Mr.  Bartine  to  say  that  he  accepts 
the  substitute  offered  by  Mr.  Staples,  of  Minnesota.  Before  I  put  the 
question,  are  there  any  remarks? 

Mr.  AITCHISON,  of  Oregon.  I  would  like  to  have  a  little  explanation 
of  the  last  sentence  of  the  report,  "the  suggestion  now  made  is  that 
the  Act  be  so  amended  that  the  carrier  will  be  required  to  post  the 
proposed  schedule  in  all  of  its  stations  at  the  time  it  is  filed  with  the 
Commission,  or,  in  other  words,  thirty  days  before  it  becomes  effective." 
Ts  not  that  the  present  law  ? 

The  PRESIDENT.  Commissioner  McChord  can  probably  explain  that. 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  It  is  the 
legal  rate  which  is  filed  here  within  thirty  days. 

Mr.  AITCHISON,  of  Oregon.  Is  it  the  idea  that  the  rate  should  not 
become  effective,  unless  it  is  posted  at  each  station  thirty  days  before 
it  becomes  effective  ? 

Mr.  McCnoRD,  of  the  Interstate  Commerce  Commission,  That  is 
the  idea  of  the  committee. 

Mr.  AITCHISON,  of  Oregon.  Suppose  the  rate  was  posted  at  one  end 
of  the  line  but  not  at  the  other  ? 
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Mr.  McCnoRD,  of  the  Interstate  Commerce  Commission.  If  it  is 
not  posted  at  the  station  to  which  the  rate  is  applied,  then  it  would  not 
be  the  legal  rate. 

Mr.  AITOHISON,  of  Oregon.  Suppose  the  shipper  were  to  come  to  the 
office  of  the  Commission  and  inquire  what  the  rate  was  and  should 
receive  a  suggestion  to  the  effect  that  the  rate  on  file  with  the  Commis- 
sion was  a  certain  sum,  would  that  be  nullified  by  the  fact  that  a  cer- 
tain agent  at  some  station  had  forgotten  to  do  his  duty  ? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  If  the 
tariff  is  on  file  with  the  station  agent  or  in  the  station  agent's  office. 

Mr.  AITCHISON,  of  Oregon.  Suppose  it  is  not  an  agency  station  at 
all,  a  blind  station  ? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  Then  you 
do  not  file  them  at  all.  There  is  no  tariff  filed  there. 

Mr.  AITCHISON,  of  Oregon.  It  seems  to  me  it  should  be  made  clear, 
or  there  will  be  considerable  confusion  and  the  situation  be  made  worse 
than  it  is  at  present. 

The  PRESIDENT.  What  have  you  to  propose,  Mr.  Aitchison,  anything 
concrete  ? 

Mr.  AITCHISON,  of  Oregon.  It  seems  to  me  that  the  same  object 
can  be  obtained  by  making  the  schedule  on  file  with  the  Commission 
the  conclusive  one,  requiring  them,  as  at  present,  to  post  notice  of  the 
change  and  giving  the  shipper — and  this  is  an  additional  remedy — 
giving  the  shipper  if  aggrieved,  damages  for  failure  to  post,  and  then 
there  could  be  no  collusion  between  the  agent  at  a  given  point  and 
the  shipper,  and  the  rates  will  certainly  be  the  same  over  the  whole 
territory  affected. 

The  PRESIDENT.  Are  there  any  further  remarks  on  this  motion  by 
Mr.  Staples? 

Mr.  TRAVIS,  of  North  Carolina.  It  occurred  to  me,  when  the  report 
was  first  read,  that  making  it  essential  to  the  validity  of  a  rate  that 
it  should  be  posted  at  all  the  stations  might  create  some  confusion  in 
the  case  of  a  person  afterwards  attacking  the  validity  of  the  rates.  It 
would  be  considerable  trouble  to  prove  the  validity  if  it  must  be  pub- 
lished at  every  station.  While  the  object  is  undoubtedly  sound  and 
wise,  to  bring  home  to  the  shippers  notice  of  the  change  in  rates,  I 
would  suggest  that  the  motion  be  so  amended  as  to  leave  some  authority 
in  the  Legislative  Committee  to  make  such  changes  as  to  them  might 
seem  wise  to  effect  this  purpose.  I  had  in  my  mind,  instead  of  the 
failure  to  post,  causing  the  invalidity  of  the  rate,  that  there  might  be 
a  penalty  imposed  for  the  failure  to  post  at  any  station  of  the  carrier, 
something  that  would  compel  the  carrier  to  exert  itself  to  a  reasonable 
extent  to  bring  home  to  the  shippers  notice  of  changes  in  rates. 
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The  PRESIDENT.  Do  I  understand  the  gentleman  who  has  just  spoken 
to  offer  an  amendment  to  the  motion  made  by  Mr.  Staples,  or  is  he 
offering  an  amendment  to  the  report  ? 

Mr.  TRAVIS,  of  North  Carolina.  No,  sir;  an  amendment  to  Mr. 
Staples'  motion,  that  the  committee  having  this  legislation  in  charge 
be  authorized  to  make  such  change  in  the  recommendation  as  would 
effectuate  the  purpose,  if  they  think  it  can  be  done  more  wisely  in  an- 
other manner. 

Mr.  STAPLES,  of  Minnesota.  The  only  trouble  is  that  the  gentlemen 
have  now  all  that  in  the  motion,  which  is  broad  enough  to  contemplate 
just  that  object,  exactly,  and  it  leaves  it  to  the  discretion  of  this  com- 
mittee to  modify,  as  their  judgment  may  dictate,  these  recommenda- 
tions, and  to  endeavor  to  secure  the  legislation  contemplated  in  this 
report. 

The  PRESIDENT.  Your  motion  contemplates  a  reference  of  this  re- 
port to  the  succeeding  Committee  on  Amendment  to  the  Act  to  Regu- 
late Commerce,  that  is,  the  next  appointed  committee  ? 

Mr.  STAPLES,  of  Minnesota.  Yes. 

The  PRESIDENT.  That  is  what  I  understood,  and  that,  of  course, 
would  carry  with  it  that  they  could  change  it  as  they  saw  fit  or  as  the 
association  allows  them. 

Mr.  STAPLES,  of  Minnesota.  Yes. 

Mr.  LOVELAND,  of  California.  The  record  of  our  proceedings  here 
will  show  that,  in  the  consideration  of  the  motion  of  Commissioner 
McChord,  that  which  we  deem  interesting  is  the  posting  of  the  rates. 
I  think  his  report  embodied  something  else  which  is  of  equal  interest, 
and,  I  agree  with  Mr.  Staples,  that  our  recommendation  should  be  that 
we  approve  of  the  report,  not  only  that  part  relating  to  the  posting 
of  the  rates,  but  the  amendment  to  our  laws  as  to  the  statute  of  limi- 
tations mentioned  by  him,  and,  I  agree  with  Mr.  Staples,  that  we 
should  refer  it  to  the  Committee  on  Legislation  and  let  that  committee 
know  that  we  agree  with  all  the  report  and  not  simply  that  part  re- 
lating to  the  posting  of  rates. 

Mr.  MARBLE,  of  the  Interstate  Commerce  Commission.  I  find  my- 
self in  very  hearty  accord  with  the  first  recommendation  of  this  report. 
The  Interstate  Commerce  Commission  perhaps  more  than  the  members 
of  the  State  Commissions,  has  seen  the  injustices  that  result  from 
the  present  state  of  the  law.  The  case  is  this :  A  carrier  undercharges 
a  shipper,  and  lets  the  matter  rest  more  than  the  two  years  during 
which  the  shipper  may  come  to  the  Interstate  Commerce  Commission 
for  relief  from  an  unreasonable  rate.  The  carrier  then  goes  to  the 
shipper  to  collect  the  undercharge,  telling  him  that  he  is  liable  to  in- 
dictment if  he  does  not  pay.  That  is  exactly  true,  because  the  shipper, 
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knowing  the  legaJ  rate  and  failing  to  pay  it,  is  liable  to  indictment  for 
a  period  of  three  years.  This  recommendation  proposes  to  make  the 
period  three  years  in  both  cases,  giving  the  shipper  the  same  time  to 
come  to  the  Interstate  Commerce  Commission  that  the  Interstate  Com- 
merce Commission  has  to  go  to  the  courts  and  ask  for  indictment.  It 
proposes  further  that  the  right  of  the  carrier  to  collect  the  unpaid 
undercharge  shall  cease  at  the  same  time ;  that  is  to  say,  that  the  State 
statutes  of  limitations  shall  be  superseded  by  a  Federal  statute  of 
limitations,  and  when  the  shipper's  right  to  come  to  this  Commission 
to  correct  the  tariff  expires,  at  the  same  time  the  right  of  the  Govern- 
ment to  indict  for  failure  to  pay  the  legal  rate  shall  expire,  and  at  the 
same  time  the  right  of  the  carrier  to  sue  in  the  courts  to  collect  the 
unpaid  freight  bills  shall  also  expire. 

The  other  recommendation  raises  doubts,  and  they  are  of  this  sort: 
Suppose  a  carrier  with  1000  stations  on  its  line,  fails  to  post  an  im- 
portant tariff  at  one  station,  the  tariff  containing  rates  from  that  and 
all  the  other  stations.  What  is  the  state  of  our  tariff  files  and  what  is 
the  legal  rate?  What  is  the  shipper  at  Chicago,  for  instance,  on  the 
Pennsylvania  Railroad,  to  pay  if  out  at  a  country  station  in  Indiana 
the  tariff  containing  rates  from  both  points  is  not  posted  ?  It  seems 
to  me  it  would  be  far  better  to  pursue  the  present  policy,  that  the  rates 
filed  with  the  Interstate  Commerce  Commission  are  the  effective  rates 
binding  upon  everybody.  Then  let  us  prosecute  the  carrier  that  fails 
to  post  the  tariffs  as  required  by  law,  and  perhaps  we  can  safely  give 
the  shipper  who  has  been  damaged  by  a  failure  to  post,  a  right  of 
action  for  damages. 

Now,  I  am  spenking  off  hand  on  this  question  of  posting,  but,  as  it 
impresses  me  at  the  minute,  this  is  a  proposition  which  will  cause 
a  great  deal  of  trouble  if  it  is  adopted. 

Mr.  McCHORD,  of  the  Interstate  Commerce  Commission.  That,  of 
course,  would  meet  the  question  and  would  cure  the  evil  that  the  Com- 
mittee undertook  to  point  out.  It  was  not  the  intention  of  the  Com- 
mittee to  suggest  the  character  of  legislation,  but  it  found  an  evil  and 
thought  it  its  duty  to  bring  it  to  the  attention  of  the  convention.  It  is 
the  relief  which  the  shipper  is  entitled  to.  If  a  shipper  goes  to  a  sta- 
tion agent  and  consigns  a  commodity  for  transportation  and  a  rate  is 
quoted  him  which  is  not  the  correct  rate,  although  it  is  on  file  in  the 
office  of  the  Interstate  Commerce  Commission,  as  the  law  now  exists 
there  is  no  relief  to  the  shipper.  It  would  meet  the  views  of  the  com- 
mittee completely  if  the  Committee  on  Legislation  made  a  suggestion 
as  to  legislation  which  would  give  the  relief  to  the  shipper.  That  is 
all  that  they  meant  to  do. 

The  PRESIDENT.  Will  Commissioner  McChord  allow  me  to  ask  him 
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a  question?  Assuming  that  this  report  indicates  an  evil  that  should 
be  remedied  by  additional  legislation,  and  that  we  all  agree  to  it,  now 
what  is  the  most  direct  procedure  for  this  Association,  assuming  that 
we  all  believe  that  the  evil  should  be  corrected  what  shall  we  do  and 
by  what  method  of  procedure  can  we  best  secure  what  is  desired,  in 
your  opinion? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  The  sug- 
gestion made  by  Commissioner  Staples,  that  it  be  referred  to  the  Com- 
mittee on  Legislation,  with  instructions  that  a  recommendation  be 
made,  is  the  only  course  that  I  would  pursue. 

The  PRESIDENT.  Any  further  remarks  on  this  question  ?  , 

Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  I  presume 
this  ought  to  suggest  itself  to  everybody  here,  but,  if  this  proposal 
should  be  adopted  and  the  legislation  contemplated  therein  should  be 
enacted,  it  would  operate  against  a  reduced  rate,  just  the  same  as  it 
would  against  an  advanced  rate.  It  would  also  bring  all  of  us  that 
have  to  deal  with  it  face  to  face  with  one  of  the  difficulties  that  the 
Supreme  Court  finds,  and  that  I  understand  to  be  the  foundation  of 
the  Supreme  Court's  decisions,  that  the  failure  to  post  at  a  given  sta- 
tion shall  not  invalidate  a  rate,  and  that  is  that  if  the  failure  to  post 
at  a  given  station  invalidates  the  tariff,  there  is  an  opportunity  for 
collusion  between  the  shipper  and  the  railroad  agent,  to  extract  that 
tariff  from  the  .files  of  -that  station  or  to  fail  to  post  it  at  that  station, 
and  thereby  give  to  that  shipper  a  rate  that  is  contained  in  another 
tariff,  when  the  tariff  not  posted  at  that  point  and  posted  everywhere 
else  and  on  file  with  this  Commission  names  a  different  and  perhaps 
a  higher  rate  for  all  other  shippers.  It  is  a  mighty  troublesome  ques- 
tion, and  the  Committee  which  is  asked  to  frame  legislation  that  will 
cover  that  will  find  it  an  extremely  difficult  matter  to  arrive  at  any 
conclusion  other  than  that  the  only  way  to  reach  it  is  to  penalize  the 
carrier  for  its  neglect. 

Mr.  TiroRNE,  of  Iowa.  I  think  that  perhaps  the  wording  of  the  re- 
port may  have  given  a  slightly  wrong  impression.  I  do  not  believe, 
from  reading  the  report  as  carefully  as  I  can,  that  the  Committee 
intended  to  prevent  the  rate  becoming  effective  if  it  was  not  filed  at 
a  station,  but  the  thought  of  the  Committee  was  that  the  carrier  should 
be  required  to  file  it  thirty  days  before  it  becomes  effective,  at  the 
same  time  at  the  station  as  it  does  with  the  Interstate  Commerce  Com- 
mission. It  does  not  state  what  the  penalty  shall  be  for  failure  to  so 
file  at  the  station  and  the  report  does  not  attempt  to  state  the  penalty. 
The  penalty  could  be  what  Commissioner  Clark  suggests,  penalizing 
the  carrier;  the  penalty  could  be  the  damage  to  the  shipper,  as  sug- 
gested by  Commissioner  Marble.  I  think  that  referring  this  to  the 
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succeeding  committee  to  draft  a  proposed  act  or  amendment,  in  the 
light  of  the  discussion  that  we  have  had,  is  our  proper  course,  and  I 
move  the  previous  question. 

The  PRESIDENT.  There  is  nothing  in  our  Constitution  which  author- 
izes the  previous  question,  but 

Mr.  DECKER,  of  New  York.  Just  what  is  the  question  now  ? 

Mr.  TRAVIS,  of  North  Carolina.  I  think,  inasmuch  as  it  involves 
two  questions  about  which  there  is  a  difference  of  view,  that  it  would 
simplify  the  matter  to  adopt  one  at  a  time  and,  if  the  gentlemen  will 
consent  to  it,  I  will  substitute  for  the  motion  now  pending  a  motion 
adopting  and  requesting  the  Committee  on  Legislation  to  recommend 
an  enactment  with  respect  to  the  validity  of  the  tariff,  just  as  it  is  in 
the  report,  and  then  take  up  the  other  one. 

The  PRESIDENT.  Is  there  any  objection,  Mr.  Staples  ? 

Mr.  STAPLES,  of  Minnesota.  There  is  no  necessity  for  passing  the 
amendment.  He  has  a  perfect  right  to  ask  for  a  division  of  the  ques- 
tion and  let  the  motion  apply  to  the  first  recommendation.  I  have  no 
objection  to  that  whatever. 

The  PRESIDENT.  Your  motion,  as  I  understand  it,  Mr.  Staples,  was 
that  the  report  be  referred  to  the  next  committee  on  the  same  subject  ? 

Mr.  STAPLES,  of  Minnesota.  Yes. 

The  PRESIDENT.  Practically,  with  instructions  to  act  according  to 
their  own  judgment  in  the  matter.  Is  not  that -about  the  way  you  put 
your  motion  ? 

Mr.  STAPLES,  of  Minnesota.  I  do  not  care  to  consume  any  more  time 
on  this  subject,  Mr.  Chairman,  but  I  thought  the  motion,  as  originally 
made,  was  broad  enough  to  convey  to  this  Committee,  and  the  intention 
was  to  convey  to  this  Committee,  that  the  ideas  contained  in  the  re- 
port are  approved  by  the  Convention.  Now,  in  the  light  of  the  dis- 
cussion, there  seems  to  be  criticism  of  but  one  feature  of  this  report, 
and  it  seems  to  me  that  when  this  Committee  reads  this  discussion  its 
attention  will  be  sufficiently  drawn  to  that  defect,  if  it  is  a  defect,  to 
enable  the  Committee  to  draft,  if  such  legislation  can  be  drafted,  a 
law  which  will  accomplish  what  seems  to  be  the  desire  of  this  organiza- 
tion, and  the  motion  was  broad  enough  to  authorize  the  Committee  to 
prepare  and  secure  the  enactment  of  such  legislation  as  will  carry  out 
the  wishes  of  this  convention ;  in  other  words,  the  recommendations  of 
this  report.  Now,  in  the  light  of  the  discussion,  there  seems  to  be  a 
slight  modification  perhaps  desirable,  and  possibly  necessary,  but  the 
Committee  certainly  is  authorized  to  modify  the  recommendations,  as 
in  their  judgment  they  may  deem  necessary.  Now,  that  is  my  thought 
and  purpose. 

The  PRESIDENT.  Is  the  gentleman  satisfied  with  that  explanation  ? 
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Mr.  TRAVIS,  of  North  Carolina.  Yes.  I  have  no  desire  to  press  the 
matter.  I  simply  thought  it  would  be  agreeable  to  separate  the  two  so 
there  would  be  no  confusion.  I  judge  that  the  sentiment  of  the  As- 
sociation in  behalf  of  the  first  recommendation  was  so  unequivocal 
that  we  might  express  ourselves  unequivocally  with  respect  to  that,  to 
the  Committee,  with  some  license  to  them, -with  respect  to  the  last 
recommendation,  to  modify  it  in  such  way  as  they  might  think  to  be 
practicable. 

Mr.  DECKER,  of  New  York.  I  am  just  a  little  at  sea  as  to  the  in- 
tention, or  to  the  result,  of  the  adoption  of  Mr.  Staples'  motion.  Let 
us  assume  we  are  all  in  favor  of  recommendation  No.  1,  which  pertains 
to  limitations.  Recommendation  No.  2  is  specific,  in  that  where  there 
is  a  failure  to  post  a  rate  and,  I  assume,  that  means  at  any  station,  the 
rate  shall  not  become  effective  at  the  time  specified  in  the  tariff  filed 
with  the  Commission.  Now,  it  is  perfectly  impossible  for  the  Inter- 
state Commerce  Commission  to  be  aware,  except  by  chance,  prior  to 
the  expiration  of  the  thirty  days,  and  perhaps  not  for  a  long  time  there- 
after, whether  the  particular  tariff  was  actually  filed  in  every  single 
station  and  kept  on  file  in  every  single  station  throughout  the  requisite 
time.  I  have  had  occasion  to  think  of  this  matter  very  seriously  dur- 
ing the  past  six  years,  in  my  own  state.  Instances  have  been  brought 
to  my  notice  where  there  has  been  an  entire  failure  to  comply  with 
the  positive  duty  laid  upon  the  carrier  by  the  statute  to  post  its  tariffs, 
but,  at  the  same  time,  they  were  posted  at  various  other  stations  and, 
perhaps,  the  great  majority  of  stations.  Now,  what  is  the  result  ?  Is 
that  tariff  to  be  absolutely  cut  off  and  not  effective  at  any  station,  be- 
cause it  was  not  posted  at  one  particular  staion?  Nevertheless,  this 
report  is  specific  on  that  point,  that  it  shall  not  become  effective.  My 
general  idea  of  the  motion  is  that  we  adopt  the  report  and  refer  it  to 
a  committee,  but,  in  some  way,  give  them  the  power  to  modify  the 
action  as  indicated  in  the  report.  It  does  not  seem  to  me  the  orderly 
way  to  proceed.  We  have  recommendation  No.  2  before  us  and  the 
question  for  us  to  determine  is  whether  it  is  a  workable  recommenda- 
tion, if  expressed  in  the  law.  If  it  is  not,  why  should  we  not  here  so 
state  and  take  action  accordingly?  On  the  contrary,  if  it  is,  and  we 
find  it  so  after  discussion,  we  might  very  well  adopt  this  recommenda- 
tion and  ask  the  Legislative  Committee  to  endeavor  to  see  to  its  en- 
forcement. So  I  am  rather  in  sympathy  with  my  friend's  motion,  that 
we  divide  the  question  and,  then,  that  we  take  up  for  discussion  recom- 
mendation No.  2. 

The  PRESIDENT.  Then,  I  understand  your  proposition  and  that  of 
the  gentleman  who  spoke  first  is  to  immediately  endorse  the  recom- 
mendation relative  to  the  first  proposition,  and  then  discuss  the  other  ? 
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Mr.  DECKER,  of  New  York.  Yes. 

The  PRESIDENT.  Do  I  understand  you  put  that  as  a  motion  then  ? 

Mr.  DECKEB,  of  New  York.  I  second  the  first  motion. 

The  PRESIDENT.  Will  you  accept  the  suggestion  ? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  I  think 
the  objection  to  this  recommendation  arises  principally  on  account  of 
the  language  of  the  last  section,  in  other  words,  "thirty  days  before  it 
becomes  effective."  I  doubt  the  wisdom  of  that  language.  I  think 
that  it  would  be  better  if  the  Committee  had  recommended  the  follow- 
ing language:  "And  the  suggestion  now  made  is  that  the  act  be  so 
amended  that  the  carrier  will  be  required  to  post  the  proposed  sched- 
ule in  all  of  its  stations  at  the  time  it  is  filed  with  the  Commission." 
Now,  eliminate  the  "thirty  days  before  it  becomes  effective,"  and  pro- 
vide that  for  a  failure  so  to  do  there  shall  be  provided  adequate  penal- 
ties, in  the  way  of  damages,  that  is  to  say. 

The  PRESIDENT.  Do  I  understand  you  offer  that  as  an  amendment 
to  the  report  as  offered  ? 

Mr.  Me  CHORD,  of  the  Interstate  Commerce  Commission.  If  that 
meets  with  approval. 

Mr.  DECKER,  of  New  York.  That  generally  meets  the  situation,  and 
I  further  suggest  that  for  further  action  the  report  be  referred  back 
to  the  Committee. 

Mr.  STAPLES,  of  Minnesota.  With  the  consent  of  the  Association, 
I  will  withdraw  my  motion  and  will  move  that  the  subject  be  referred 
back  to  the  Chairman  of  that  Committee  for  such  modification  as  he 
may  deem  necessary. 

The  PRESIDENT.  You  have  heard  the  last  motion,  that  the  report 
be  referred  back  to  the  Chairman  of  the  Committee,  to  embody  such 
changes  as  have  been  indicated.  If  there  are  no  further  remarks,  all 
those  in  favor  say  "aye." 

The  motion  was  unanimously  agreed  to. 

Mr.  KILPATRICK,  of  Illinois.  There  has  been  a  suggestion  made  here 
that  the  Statute  of  Limitations  ought  to  run  against  this  session  at 
about  this  time.  I  move  you,  now,  that  we  take  a  recess  until  2  o'clock 
p.  m. 

The  motion  was  unanimously  agreed  to. 

(Whereupon  at  12.40  a  recess  was  taken  until  2  p.  m.) 

AFTER  RECESS 

The  convention  reassembeled  at  2  o'clock  p.  m. 
The  PRESIDENT.  Mr.  Hemans,  of  Michigan  has  an  announcement  to 
make. 

Mr.  HEMANS,  of  Michigan.  I  am  instructed  by  the  majority  of  the 
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Committee  on  Time  and  Place  of  Next  Meeting  to  announce  that  they 
will  meet  in  this  room  at  nine  o'clock  tomorrow  morning,  when  they 
will  be  pleased  to  receive  any  representations  that  may  be  made  to 
them. 

The  PEESIDENT,  The  next  committee  on  the  list  is  on  Car  Service, 
Demurrage,  Reciprocal  Demurrage,  Storage  Rules  and  Charges.  I 
understand  there  is  no  report  from  that  committee. 

The  SECRETARY.  There  is  no  report. 

REPORT  OF  COMMITTEE  ON  DELAYS  ATTENDANT  ON  ENFORCING 
ORDERS  OF  RAILWAY   COMMISSIONERS. 

The  PRESIDENT.  The  next  Committee  to  report  is  that  on  Delays 
Attendant  upon  Enforcing  Orders  of  Railway  Commissioners,  and 
that  report  will  be  presented  by  the  Chairman  of  the  Committee,  Mr. 
Aitchison,  of  Oregon. 

Mr.  AITCHISON,  of  Oregon.  That  Committee  is  ready  to  report.  T 
will  say  that  the  printed  report  has  been  concurred  in  by  the  two  re- 
maining members  of  the  Committee,  Messrs.  Worthen,  of  New  Hamp- 
shire and  Thelen,  of  California,  since  the  manuscript  was  left  with  the 
Secretary  for  printing.  [Reading.] 

The  delay  which  often  ensues  after  the  making  of  an  order  of  a 
railroad  or  public  service  commission,  before  the  order  is  enforced,  is 
not  a  new  problem,  nor  does  it  promise  ever  to  be  entirely  solved.  As 
long  as  the  law  of  the  land  is  the  supreme  rule  of  conduct,  which  first 
hears  and  then  acts;  which  gives  every  man  his  day  in  court;  which 
gives  a  remedy  to  every  legal  right ;  but  which  must  be  administered 
by  men  who  possess  the  average  human  fallibility,  the  law's  delays 
will  continue  to  be  a  source  of  delay  even  to  the  righteously  patient. 

That  the  orders  of  an  administrative  tribunal,  however  intelligent 
and  fair,  should  become  effective  of  their  own  accord  without  oppor- 
tunity for  pause,  reexamination  or  review  by  the  judiciary,  would 
give  the  orders  of  such  tribunal  an  authority  which  governmental 
policy  denies  every  other  tribunal  or  officer.  It  is  of  course  apparent 
that  such  reexamination  should  be  conducted  with  the  utmost  speed 
consistent  with  the  protection  of  other  public  rights  of  equal  moment. 

The  modern  tendency  of  legislation  and  judicial  decision  has  been 
to  give  to  ratemaking  tribunals,  acting  within  their  jurisdiction  and 
exercising  a  reasoning  discretion,  final  responsibility  and  authority  for 
the  determination  of  questions  of  fact  and  mixed  questions  of  law  and 
fact.  Out  of  many  decisions  of  the  courts  (in  which  the  Supreme 
Court  of  the  United  States  has  been  an  advanced  leader)  has  evolved 
a  rule  which  is  now  generally  accepted,  recognizing  the  finality  of  the 
well  considered  orders  of  ratemaking  tribunals  acting  wifhin  their 
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jurisdiction,  even  though  the  judicial  reviewing  body  might  not  have 
concurred  with  the  administrative  tribunal  in  the  decision  of  the  ques- 
tion of  fact  on  the  record  made.  The  scope  of  such  review  is  now  well 
formulated  into  rule.  Says  the  Supreme-  Court : 

"In  cases  thus  far  decided,  it  has  been  settled  that  the  orders  of  the  Commission 
are  final  unless  (i)  beyond  the  power  which  it  could  constitutionally  exercise; 
or  (2)  beyond  its  statutory  power;  or  (3)  based  upon  a  mistake  of  law.  But 
questions  of  fact  may  be  involved  in  the  determination  of  questions  of  law,  so 
that  an  order,  regular  on  its  face,  may  be  set  aside  if  it  appears  that  (4)  the 
rate  is  so  low  as  to  be  confiscatory  and  in  violation  of  the  constitutional  prohibi- 
tion against  taking  property  without  due  process  of  law;  or  (5)  if  the  Com- 
mission acted  so  arbitrarily  and  unjustly  as  to  fix  rates  contrary  to  evidence,  or 
without  evidence  to  support  it;  or  (6)  if  the  authority  therein  exercised  has 
been  exercised  in  such  an  unreasonable  manner  as  to  cause  it  to  be  within  the 
elementary  rule  that  the  substance,  and  not  the.  shadow,  determines  the  validity 
of  the  exercise  of  power.  *  *  * 

"In  determining  these  mixed  questions  of  law  and  fact,  the  court  confines  itself 
to  the  ultimate  question  as  to  whether  the  Commission  acted  within  its  power. 
It  will  not  consider  the  expediency  or  wisdom  of  the  order,  or  whether,  on  like 
testimony,  it  would  have  made  a  similar  ruling.  'The  findings  of  the  Commission 
are  made  by  law  prima  facie  true,  and  this  court  has  ascribed  to  them  the  strength 
due  to  the  judgments  of  a  tribunal  appointed  by  law  and  informed  by  ex- 
perience.' *  *  *  Its  conclusion,  of  course,  is  subject  to  review,  but  when  sup- 
ported by  evidence,  is  accepted  as  final;  not  that  its  decision,  involving,  as  it  does, 
so  many  and  such  vast  public  interests,  can  be  supported  by  a  mere  scintilla  of 
proof,  but  the  courts  will  not  examine  the  facts  further  than  to  determine 
whether  there  was  substantial  evidence  to  sustain  the  order." 

(Interstate  Commerce  Commission  v.  Union  Pac.  R.  R.  Co.,  222  U.  S.  547.) 

There  is,  however,  considerable  dissatisfaction  with  the  slowness 
with  which  the  review  progresses  through  the  courts,  and  this  dissat- 
isfaction is  not  to  be  waived  aside  as  the  mere  impatience  of  a  suitor. 
Statistics  to  show  the  lapse  of  time  between  the  order  and  final  af- 
firmance can  be  collated  readily  by  anyone  who  has  the  curiosity  to 
look  through  the  recent  state  and  federal  reports,  but  for  our  purpose 
are  unnecessary.  That  delay  in  such  cases  is  often  a  complete  denial 
of  justice,  and  leads  to  decisions  which  are  absurd  because  based  on 
conditions  long  since  obsolete  or  entirely  changed,  is  well  known  to  all 
who  are  informed. 

In  part  this  may  be  due  to  the  limitations  of  the  judges  as  men. 
They  are  not  expected  to  be  omniscient;  nor  can  they  have  as  ready 
or  as  wide  an  understanding  of  the  highly  technical  and  involved  ques- 
tions arising  in  important  rate  cases  as  an  expert.  Delay  in  decisions 
in  such  cases,  due  to  a  desire  on  the  part  of  the  judge  to  inform  him- 
self so  his  understanding  of  a  new  and  abstruse  technical  subject  may 
be  thorough,  is  to  be  expected  and  should  not  subject  the  judiciary  to 
criticism. 

Candor,  however,  compels  us  to  ascribe  a  certain  amount  of  the 
delay  in  particular  cases  to  the  commissions  themselves.  Their  organ- 
ization is  not  always  equipped  to  press  an  important  and  complicated 
suit  with  the  vigor  which  its  importance  to  the  state  demands,  with 
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any  assurance  of  being  able  to  make  the  strong  presentation  which  is 
necessary  for  successful  defense  of  the  order.  A  state  which  makes 
no  allowance  for  the  employment  of  special  counsel,  and  for  the  em- 
ployment of  necessary  experts,  has  only  itself  to  blame  if  full 
advantage  is  taken  of  its  unpreparedness  by  a  public  service  agency 
which  has  everything  to  gain  and  nothing  to  lose  by  delaying  the  final 
decision.  Aggressiveness  and  preparation  win  lawsuits  as  well  as 
every  other  form  of  contest.  Again,  indifference,  apathy,  or  lack  of 
inclination  or  application,  will  be  taken  advantage  of,  and  will  result 
in  delays  which  those  who  do  not  know  the  facts  are  likely  to  charge 
as  a  defect  in  the  system.  It  is  manifest  that  in  any  of  the  cases  we 
have  mentioned  we  need  waste  little  sympathy,  either  over  the  com- 
mission or  the  constituency  which  permits  such  things  to  happen. 

Laying  aside,  therefore,  any  delays  which  may  be  the  result  of 
indolence  or  lack  of  preparedness  on  the  part  of  the  interested  commis- 
sion, it  will  appear  that  delays  may  result  (a)  from  a  defect  in  the 
law  under  which  the  right  of  review  is  exercised,  or  (b)  a  defect  in 
the  machinery  provided  for  the  administration  of  such  law. 

PROCEEDINGS  IN  THE  FEDEEAL  COURTS. 

Suits  to  review  the  orders  of  commissions  are  brought  either  in  the 
state  or  federal  courts.  The  jurisdiction  of  the  federal  courts  arises 
under  the  constitution  and  laws  of  the  United  States,  and  a  state  is 
powerless  to  shield  its  tribunal  from  judicial  investigation  in  the 
federal  courts  in  appropriate  cases  as  to  rights  arising  under  the  consti- 
tution or  laws  of  the  United  States.  Formerly  the  leisurely  procedure  of 
the  federal  courts  and  the  indifference  with  which  temporary  injunc- 
tions were  granted,  oftentimes  without  a  hearing,  suspending  for  long 
periods  of  time  the  deliberate  acts  of  state  tribunals,  was  a  source  of 
justifiable  complaint.  To  a  considerable  extent  this  grievance  has  been 
removed  by  the  Act  of  Congress  of  June  18,  1910,  which  very  con- 
siderably curtails  the  power  of  the  federal  courts.  It  is  provided  that 
no  interlocutory  injunction  shall  be  issued  or  granted  against  the 
enforcement,  operation  or  execution  of  any  state  statute,  upon  the 
ground  of  the  unconstitutionality  of  such  statute,  except  upon  hearing 
and  determination  before  three  judges,  upon  at  least  five  days'  notice 
to  the  governor,  the  state  attorney  general  and  the  defendants  in  the 
suit.  While  a  temporary  restraining  order  may  be  granted  if  irrep- 
arable loss  or  damage  would  otherwise  -result,  such  order  may  remain 
in  force  only  until  a  hearing  and  determination  of  the  application  for 
the  interlocutory  injunction.  A  hearing  upon  such  application  for 
interlocutory  injunction  shall  be  given  precedence  and  in  every  way 
expedited  and  be  assigned  for  hearing  at  the  earliest  practicable 
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moment  after  the  expiration  of  the  required  five  days'  notice.  Appeal 
may  be  taken  directly  to  the  United  States  Supreme  Court  from  the 
order  granting  or  denying  such  interlocutory  injunction. 

The  following  Note  is  by  the  Chairman : 

"Since  the  preparation  of  the  main  report  by  the  Urgent  Deficien- 
cies Act,  approved  October  22,  1913,  which  abolished  the  Commerce 
Court,  generally  similar  restrictions  are  imposed  upon  the  federal 
judiciary  in  the  suspension  of  the  orders  of  the  Interstate  Commerce 
Commission.  As  passed  by  the  House,  the  bill  contained  this  very 
salutary  provision,  the  enactment  of  which  would  largely  have  miti- 
gated evils  now  under  discussion : 

"The  provisions  of  this  section  shall  also  apply  to  the  issuing  and  granting  of 
preliminary  injunctions  and  restraining  or  stay  orders  suspending  the  enforcement, 
operation  or  execution  of,  or  setting  aside,  orders  made  by  any  administrative 
board  or  commission  created  by  and  acting  under  the  statute  of  a  State." 

"This  provision  was  stricken  out  by  Senate  amendment  and  the 
House  concurred. 

"It  would  seem  this  very  important  and  desirable  object  is  not  pos- 
sible of  accomplishment,  especially  as  the  concurrence  of  the  House 
was  apparently  hastily  obtained  and  the  Senate  amendment  so  clumsily 
drafted  that  a  provision  for  notice  to  the  Attorney  General  of  the 
State  is  retained,  which  relates  to  suspensions  of  orders  of  the  Inter- 
state Commerce  Commission.  Further  amendment  of  the  Act  is  due, 
and  this  subject  may  well  be  considered  promptly  and  carefully  by  the 
next  Legislative  Committee  of  the  Association." 

Within  the  last  year  the  new  rules  for  procedure  in  equity  have  been 
prescribed  by  the  Supreme  Court  and  have  become  effective  in  the 
federal  courts.  They  are  general  in  application,  and  will  necessarily 
simplify  and  expedite  suits  in  the  federal  courts  affecting  rate  orders 
as  well  as  all  other  litigation  in  equity. 

Pursuant  to  the  recommendation  of  the  President  of  this  Association 
in  his  annual  address  in  1911  (Proceedings  of  23rd  annual  convention, 
1911,  page  19)  the  Committee  on  Legislation  prepared  and  caused  to 
be  introduced  by  Senator  Nelson  of  Minnesota,  Senate  Bill  No.  4366, 
on  January  11,  1912.  The  bill  proposed  to  amend  Section  265  of  the 
federal  judicial  code  to  read  as  follows  (new  matter  italicized)  : 

"Sec.  265.  The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  the  proceedings  in  any  court  by  a  state  except  in  cases 
where  such  injunction  may  be  authorized  by  any  laws  relating  to  proceedings  in 
bankruptcy,  or  to  restrain  the  enforcement,  operation,  or  execution  of  any 
statute  of  the  state  or  any  order,  rule,  or  regulation  having  the  force  of  a 
statute  of  a  State,  or  order,  rule  or  regulation  made  by  a  commission  or  body 
authorized  by  state  laws  to  regulate  and  control  common  carriers  or  other  public 
service  corporations." 
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The  bill  died  with  the  expiration  of  the  last  Congress  and  has  not 
been  reintroduced  in  the  present  Congress.  We  respectfully  recom- 
mend that  the  Association  refer  to  the  Committee  on  Legislation  the 
matter  of  the  reintroduction  of  this  bill  with  a  view  to  urging  its 
passage  at  the  earliest  moment.  The  adoption  of  the  principle  of  the 
bill  will  emphasize  the  duty  owed  by  the  state  courts  to  protect  every 
citizen  against  invasion  of  rights  guaranteed  by  the  federal  constitu- 
tion, as  well  as  under  the  constitution  of  the  particular  state.  As  a 
writ  of  error  lies  from  the  decision  of  the  highest  court  of  the  state 
to  the  Supreme  Court  of  the  United  States  where  a  right  under  the 
federal  constitution  is  denied,  it  is  apparent  there  will  be  no  real  loss 
to  any  interested  public  service  agency  of  the  fullest  and  freest  oppor- 
tunity to  present  to  the  Supreme  Court  its  contentions  as  to  violation 
of  rights  guaranteed  by  the  federal  constitution.  Generally  speaking, 
all  state  constitutions  and  bills  of  rights  guarantee  the  same  individual 
rights  which  are  also  guaranteed  by  the  constitution  of  the  United 
States.  The  protection  of  a  right  under  the  state  constitution  is 
usually  also  a  protection  of  a  correlative  right  under  the  federal  con- 
stitution. The  Supreme  Court  has  repeatedly  pointed  out  that  the 
burden  of  protecting  persons,  natural  or  artificial,  in  respect  to  rights 
guaranteed  by  the  federal  constitution  is  owed  by  the  state  courts 
equally  with  the  courts  of  the  United  States.  The  courts  of  the  state 
are  appropriate  tribunals  for  the  protection  of  federal  rights  against 
invasion  by  officers  of  the  state;  and  they  are  the  most  appropriate 
tribunals  in  which  should  be  brought  questions  concerning  the  validity 
of  state  statutes  or  the  orders  of  the  agents  of  the  state  arising  under 
the  constitution  of  the  state  itself.  This  principle  is  in  effect  recog- 
nized by  some  of  the  federal  courts,  which  have  declined  to  exercise 
the  injunctive  power  to  test  questions  arising  under  the  constitution 
of  the  state,  although  otherwise  the  court  had  jurisdiction  by  reason  of 
diversity  of  citizenship  or  the  averment  of  a  federal  question. 

PROCEEDINGS  IN   STATE  COURTS. 

Suits  involving  the  validity  of  orders  of  rate  making  bodies  of  the 
states  may  also  be  brought  in  the  courts  of  the  particular  state.  Even 
if  no  special  procedure  is  provided  by  the  state  statute,  the  writ  of 
review  or  injunction  may  be  used  to  test  the  order.  The  mere  silence 
of  the  statute  does  not  deprive  the  interested  public  service  agency  of 
a.  judicial  remedy.  Indeed,  if  the  statute  should  attempt  to  deprive 
the  carrier  of  all  judicial  remedy,  it  would  unquestionably  be  sufficient 
ground  for  the  exercise  of  the  equitable  jurisdiction. 

Analysis  of  tho  state  statutes  shows  that  certain  commissions,  acting 
under  archaic  statutes,  are  compelled  to  bring  affirmative  proceedings 
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in  court  to  give  vitality  to  their  orders.  While  the  writ  of  mandamus 
should  be  open  to  the  state  upon  the  relation  of  the  commission  to  com- 
pel the  actual  performance  of  the  public  duty  to  obey  a  lawful  order, 
this  extraordinary  remedy  should  not  be  the  only  one  which  the  state 
can  use.  But  if  the  legislative  body  of  a  state  will  not  provide  adequate 
machinery  for  the  judicial  review  of  an  order  it  is  difficult  to  see  how 
help  can  be  afforded  when  delay  inevitably  results  in  the  enforcement 
of  a  commission  order. 

Several  states,  following  the  lead  of  Wisconsin,  have  provided  a 
special  and  exclusive  remedy  for  the  review  of  the  Commission's  orders, 
which  amount  to  a  modification  or  restriction  of  the  familiar  pro- 
cedure in  equity  for  injunction.  Such  statutes  are  closely  parallel  with 
the  procedure  provided  by  Congress  for  the  review  of  the  orders  of 
the  Interstate  Commerce  Commission.  In  such  proceedings  there  is 
tested  the  reasonableness  or  lawfulness  of  the  order  of  the  Commission. 
The  distinction  must  be  kept  in  mind  between  testing  the  reasonable- 
ness of  the  order  and  testing  the  reasonableness  of  the  rate  fixed  by  the 
order.  In  the  consideration  of  the  reasonableness  of  the  order  there 
are  involved  practically  the  same  questions  which  the  Supreme  Court 
has  indicated  should  be  considered  in  passing  on  the  lawfulness  of  an 
order  of  the  Interstate  Commerce  Commission,  as  hereinbefore  in  this 
report  outlined.  To  this  statement  of  the  rule  as  applied  to  the  state 
commissions,  there  are  exceptions  in  certain  jurisdictions,  which  may 
be  due  to  peculiar  constitutional  provisions  or  may  be  regarded  as 
against  the  weight  of  authority. 

Statutes  modelled  upon  the  Wisconsin  act  provide  that  the  order  of 
the  Commission  shall  be  and  remain  in  full  force  until  finally  set  aside 
in  an  action  brought  for  that  purpose  under  the  provisions  of  the  review 
sections  of  the  act.  In  such  review  proceedings,  however,  for  proper 
cause,  an  order  of  suspension  of  the  commission's  order  may  be  entered. 
It  is  contemplated  the  court  may  in  its  discretion  receive  testimony 
additional  to  or  different  from  that  adduced  before  the  commission ;  but 
such  additional  or  new  testimony  must  be  resubmitted  to  the  commis- 
sion for  consideration  and  an  opportunity  given  the  commission  to 
vacate,  modify  or  adhere  to  its  original  order.  Ultimately  the  court 
determines  the  reasonableness  of  the  order  upon  precisely  the  same 
testimony  which  the  commission  has  finally  considered.  These  acts 
carry  with  them  provisions  against  the  granting  of  injunctions  or  orders 
suspending  the  order  under  review  without  hearing  and  notice,  and 
include  provisions  for  expedition  at  all  stages  of  the  review  proceed- 
ings, both  below  and  upon  appeal. 

Severe  criticism  has  been  made  by  some  as  to  the  efficiency  of  this 
method  of  procedure.  It  has  been  said  that  it  involves  a  trial  de  novo 
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on  the  merits,  with  all  of  the  delays  attendant  upon  a  suit  in  equity, 
before  judges  unskilled  in  the  technical  questions  generally  involved 
in  such  proceedings ;  and  that  after  the  trial  and  decision  in  the  court 
of  first  instance  there  is  additional  delay  in  the  appellate  court.  Such 
delays,  it  is  claimed,  help  no  one  but  the  litigant  who  desires  delays 
and  materially  impedes  justice  and  impairs  unnecessarily  the  efficiency 
of  the  commission.  It  is,  however,  noteworthy  that  under  the  expedi- 
tion features  of  this  system,  some  very  rapid  records  for  final  determi- 
nation have  been  made,  and  that  states  which  have  adopted  the 
Wisconsin  method  generally  profess  themselves  as  well  satisfied  with 
the  results  obtained.  It  is  significant  that  such  states  are  not  moving 
to  change  their  method.  < 

Other  states  have  found  the  writ  of  review  or  certiorari  a  speedy 
remedy.  This  method  presupposes  that  no  evidence  other  than  that 
taken  before  the  Commission  shall  be  considered.  An  attempt  is  made 
to  give  finality  to  the  decisions  of  the  commission  on  all  matters  of 
fact.  In  some  states  as  in  California,  the  writ  is  made  to  lie  directly 
to  the  supreme  court  of  the  state  and  proceedings  in  the  inferior  courts 
are  forbidden.  If  conditions  change  or  it  is  thought  the  commission 
has  misinterpreted  the  evidence,  a  rehearing  before  the  commission  is 
made  the  sole  and  appropriate  remedy. 

Manifestly,  where  the  California  procedure  can  be  adopted,  it  is 
exceptionally  well  calculated  to  develop  the  facts  fully  and  fairly  before 
the  commission  and  insure  the  speediest  possible  review  of  the  order 
of  the  commission.  It  would  seem,  however,  that  there  may  be  con- 
stitutional restrictions  in  some  of  the  states  which  might  prevent  the 
adoption  of  this  remedy.  Doubtless  much  of  the  criticism  of  the 
Wisconsin  method  has  been  because  constitutional  restrictions  in  states 
which  have  adopted  this  procedure  have  been  ignored,  or  at  least  over- 
looked for  the  time,  by  the  critics.  The  writ  of  review  or  certiorari 
lies  only  to  the  actions  of  judicial  or  quasi  judicial  bodies.  It  has 
been  sometimes  held  that  railroad  commissions,  under  particular  con- 
stitutions, are  not,  and  cannot  be,  judicial  or  quasi  judicial  bodies. 
Generally,  the  establishment  of  a  rate  is  the  making  of  a  rule  for  the 
future,  and  therefore  an  act  legislative,  and  not  judicial,  in  nature. 
When  the  legislature  has  laid  down  the  general  rule  that  all  rates  shall 
be  just  and  reasonable,  it  follows  that  it  may  constitutionally  delegate 
to  an  administrative  tribunal  the  power  to  determine  the  question  of 
fact  as  to  what  a  reasonable  rate  is,  and  thereupon  the  act  of  the  legis- 
lature prescribing  the  adoption  of  the  reasonable  rate  and  forbidding 
all  other,  automatically  operates.  In  such  a  case  there  is  no  confu- 
sion or  intermingling  of  the  powers  of  government.  Many,  perhaps 
most,  of  the  state  constitutions,  either  directly  or  inferentially  prohibit 
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the  intermingling  of  legislative,  administrative  or  judicial  functions 
in  any  one  tribunal,  or  the  exercise  by  any  officer  of  one  of  such 
departments  of  government  of  any  of  the  functions  of  another  depart- 
ment, except  as  otherwise  provided  in  the  constitution  itself.  If  the 
commission  is  provided  for  by  the  constitution  itself  or  the  interming- 
ling of  powers  is  not  forbidden,  this  question  will  not  arise.  But  many 
commissions  are  not  provided  for  by  the  constitution  of  the  state,  and 
are  purely  creatures  of  statute,  to  whom  the  prohibition  against  inter- 
mingling of  powers  is  in  full  force.  Since  the  power  to  name  a  rate 
for  the  future  is  not  judicial,  but  is  essentially  legislative  in  character, 
such  commissions  cannot  constitutionally  exist  if  the  exercise  of  their 
powers  involves  the  exercise  of  judicial  functions.  In  such  states, 
therefore,  it  would  seem  the  writ  of  review  would  be  inapplicable.  It 
is  to  be  admitted  that  the  Court  of  Appeals  of  New  York  has  sur- 
mounted this  difficulty  to  its  own  satisfaction,  at  least.  Of  course 
a  different  question  is  presented  in  states  where  the  prohibition  against 
the  intermingling  of  powers  of  government  does  not  exist  or  an  excep- 
tion is  made  by  the  constitution  in  favor  of  the  commission. 

Whatever  method  is  provided,  the  remedy  will  not  execute  itself. 
Expedition  statutes  become  dead  letters  except  as  litigants  insist  upou 
their  observance  and  as  an  aroused  public  opinion  justifies  the  demand. 
The  best  of  review  statutes  will  also  fail  if  the  state  does  not  provide 
adequate  machinery  for  the  prompt  and  efficient  presentation  of  the 
issue.  Lack  of  funds  or  special  counsel  trained  in  the  technique  of 
public  service  matters,  or  of  experts  available  as  witnesses,  are  all 
causes  which  may  lead  to  delay,  for  which  delay  the  state  itself  is 
solely  responsible. 

It  is  also  worthy  of  most  serious  consideration  that  there  is  no  way 
in  which  the  commission  may  better  insure  its  ord.er  being  carried  into 
effect  promptly  than  to  exercise  the  utmost  technical  care  at  every  state 
of  the  proceedings  to  see  that  all  jurisdictional  steps  are  properly  taken 
and  made  of  record.  Railroad  and  public  service  commissions  are  not 
commonly  composed  entirely  of  lawyers ;  and  their  experience  has  dem- 
onstrated that  the  utmost  efficiency  comes  with  the  greatest  freedom 
from  red  tape  and  formality.  This  is  likely,  especially  with  laymen, 
to  lead  to  a  disregard  of  that  which  from  a  judicial  and  technical  point 
of  view  on  the  review  of  the  order  is  of  utmost  importance — juris- 
diction. Included  among  jurisdictional  matters  which  require  technical 
care,  may  be  mentioned  the  comprehensiveness  and  at  the  same  time 
particularity  of  the  complaint ;  proper  and  timely  service  on  the  carrier 
or  public  utility ;  due  notice  of  the  hearing ;  a  hearing  which  is  in  fact 
a  hearing,  where  the  matters  which  the  Commission  is  to  determine 
are  made  of  record  and  all  parties  have  opportunity  to  meet  the 
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same;  and  the  proper  form,  entry  of  record,  and  service  of  the  final 
mandate  of  the  Commission.  If  hostile  proceedings  are  necessary  to 
carry  into  effect  the  order,  none  of  the  jurisdictional  steps  can  be 
safely  overlooked.  As  no  one  can  tell  in  advance  when  even  a  rela- 
tively unimportant  proceeding  may  be  resisted  and  be  taken  into  the 
courts  and  become  an  important  precedent,  the  only  safe  rule  is  to  pre- 
serve the  record  with  utmost  care  and  skill  at  every  stage. 

Similarly,  the  exercise  of  a  reasoning  and  careful  discretion  in  pass- 
ing upon  questions  where  finality  is  given  the  decision,  is  due  in  every 
case.  Much  of  the  bad  law  which  is  perpetuated  into  precedents  arises 
from  hard  cases,  and  this  Commissions  have  in  their  own  power  to 
prevent  to  a  very  large  degree.  There  is  nothing  which  will  so  ef- 
fectually discourage  taking  appeals  for  delay,  as  there  being  nothing 
to  appeal  from,  and  the  knowledge  that  the  whole  power  of  the  state 
is  aggressively  behind  the  Commission  when  its  order  has  been  made. 

Your  committee  respectfully  suggest  that  the  entire  subject  matter 
considered  by  this  committee  and  its  predecessors  annually  since  1896 
may  well  be  entrusted  for  consideration  and  action  to  the  legislative 
committee  of  the  Association  and  that  the  time  heretofore  allotted  to 
the  Committee  on  Delays  Attendant  upon  Enforcing  Orders  of  State 
Railway  Commissions,  and  the  time  of  the  individual  members  of  such 
committee  spent  in  the  preparation  of  such  reports,  can  more  profitably 
be  devoted  to  some  of  the  newer  and  heretofore  less  thoroughly  con- 
sidered questions  now  arising  in  public  service  regulation. 

Respectfully  submitted. 

CLYDE  B.  AITCHISON, 

JOHN  H.  ROEMEE, 

C.  M.  CANDLEE, 

JOHN  F.  McCLUEE, 

AAEON  P.  ANDERSON, 

MAX  THELEN, 

THOMAS  W.  D.  WOETHEN, 

Committee, 

Mr.  AITCHISON,  of  Oregon.  I  have  also  a  special  concurring  com- 
munication from  Mr.  Thelen  of  the  committee  which  he  has  asked 
me  to  present.  It  is  as  follows : 

"In  my  opinion,  the  two  most  important  requisites  for  the  prompt 
enforcement  of  the  orders  of  railroad  or  public  service  commissions 
are  (1)  an  efficient  court  procedure  permitting  the  prompt  and  effec- 
tive determination  of  the  question  whether  the  Commission's  orders 
should  be  sustained,  and  (2)  the  efficient  utilization  of  such  procedure. 
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"Referring  first  to  the  procedure  in  the  state  courts,  the  states  may 
roughly  be  divided  into  three  groups — (1)  those  in  which  the  utility 
can  avail  itself  of  the  writ  of  injunction  to  hold  up  or  set  aside  the 
commission's  orders;  (2)  those  in  which  the  special  statutory  pro- 
cedure of  Wisconsin  and  similar  procedures  have  been  provided;  (3) 
those  in  which  the  remedy  is  limited  to  certiorari  or  review. 

"The  states  of  the  first  class  are  those  in  which  the  utility  can  avail 
itself  of  the  writ  of  injunction  in  a  lower  court,  secure  a  complete 
trial  de  novo  in  such  court,  at  which  trial  no  consideration  is  ghen 
to  the  commission's  findings,  while  any  amount  of  new  evidence  can  be 
introduced.  Such  a  procedure  involves  almost  endless  delays,  both  in 
the  trial  in  the  lower  court  and  on  appeal  to  the  higher  courts.  From 
the  point  of  view  of  effective  public  utility  regulation,  this  procedure 
is  the  least  desirable  of  all. 

"The  states  following  the  lead  of  Wisconsin  generally  provide  for 
an  action  by  the  public  utility  to  set  aside  the  order  of  the  commission. 
If  any  new  evidence  is  introduced  at  such  trial,  the  case  is  sent  back 
to  the  commission,  which  then  passes  again  upon  all  the  evidence,  in- 
cluding the  new  evidence.  The  action  is  originally  brought  in  a  lower 
court  and  appeal  lies  to  the  higher  state  courts.  While  this  procedure 
is  a  great  improvement  on  the  injunction  procedure,  particularly  be- 
cause the  commission  ultimately  passes  on  all  the  evidence,  it  is  pos- 
sible to  use  it  to  secure  great  delays  both  in  the  action  in  the  lower 
court  and  in  the  appeals  to  the  higher  courts.  In  states  in  which  there 
is  a  constitutional  impediment  to  the  adoption  of  the  review  procedure 
hereinafter  referred  to,  the  Wisconsin  procedure  should  certainly  be 
preferred  to  the  writ  of  injunction. 

"The  third  group  of  states  consists  of  those  in  which  the  orders  of  the 
commission  are  reviewed  only  by  a  writ  of  certiorari  or  review. 
While  it  is  true  that  the  completed  acts  of  commissions  are  often  legis- 
lative in  character,  as  has  been  pointed  out  in  the  case  of  Prentis  vs. 
Atlantic  Coast  Line  Company,  211  U.  S.  210,  it  is  equally  true,  as  is 
also  suggested  in  the  Prentis  case,  that  the  completed  acts  of  commis- 
sions are  frequently  judicial  in  character,  so  that  even  at  common 
law,  entirely  irrespective  of  any  judicial  interpretation  or  statutory 
enactment,  the  old  writ  of  review  will  lie  if  it  is  claimed  that  the  com- 
mission acted  beyond  its  jurisdiction.  On  the  other  hand,  partly  by 
judicial  construction  and  partly  by  statutory  enactment,  several  of  the 
leading  states  of  the  Union  now  hold  clearly  that  the  writ  of  review  is 
the  proper  remedy  and  the  only  remedy  to  review  in  the  state  courts 
all  orders  of  railroad  or  public  service  commissions,  even  though  the 
completed  act  is  legislative  in  character.  Thus,  in  New  York  it  has 
been  held  that  the  writ  of  review  is  the  only  remedy,  even  though  the 


PROCEEDINGS  OF  THE  CONVENTION.  47 

completed  act  be  legislative  in  character.  See  People  ex  rel.  Joline  vs. 
Wilcox,  113  N.  Y.  S.  861 ;  People  ex  rel  Joline  vs.  WUcox,  194  1ST. 
Y.  383,  87  N.  E.  517 ;  People  ex  rel.  Loughran  vs.  Board  of  Railroad 
Commissioners,  158  N.  Y.  421,  53  K  E.  163;  People  ex  rel  New 
York,  N.  H.  &  H.  R.  Co.  vs.  Wilcox,  200  N.  Y.  423,  94  ^.  E.  212 ; 
People  ex  rel.  Bridge  Operating  Co.  vs.  Public  Service  Commission, 
138  N.  Y.  S.  434;  People  ex  rel  Kings  County  Lighting  Co.  vs.  Will- 
cox,  141  N.  Y.  S.  677 ;  and  People  ex  rel  New  York  Telephone  Co.  vs. 
Public  Service  Commission,  141  N.  Y.  S.  1018.  The  same  doctrine 
obtains  in  New  Jersey.  See  Public  Service  Railway  Company  vs. 
Board  of  Public  Utility  Commissioners,  81  N.  J.  L.  363,  80  Atl.  27; 
Public  Service  Railway  Company  vs.  Board  of  Public  Utility  Com- 
missioners, 82  N.  J.  L.  312,  81  Atl.  1117;  Interstate  Telephone  & 
Telegraph  Co.  vs.  Board  of  Public  Utility  Commissioners,  86  Atl.  363, 
decided  on  March  18,  1913;  andPublic  Service  Gas  Co.  vs.  Board  of 
Public  Utility  Commissioners,  decided  by  the  Supreme  Court  of  New 
Jersey  at  its  June  term,  1913.  Massachusetts,  the  leading  common 
law  state,,  takes  the  same  view.  See  City  of  Cambridge  vs.  Railroad 
Commissioners,  153  Mass.  161,  26  N.  E.  241 ;  Inhabitants  of  Weston 
vs.  Board  of  Railroad  Commissioners,  205  Mass.  94,  91  1ST.  E.  303; 
and  Fall  River  Gas  Works  Company  vs.  Board  of  Gas  &  Electric 
Light  Commissioners,  decided  on  May  24,  1913.  Mississippi  holds 
the  same  view,  as  appears  from  Gulf  &  8.  I.  R.  Co.  vs.  Adams,  85 
Miss.  772,  38  So.  348. 

"The  review  procedure  has  been  carefully  worked  out  by  the 
Public  Utilities  Act  of  California.  The  Act  provides  in  part  that  no 
cause  of  action  shall  arise  in  any  court  out  of  any  order  or  decision 
of  the  Commission  unless  a  rehearing  has  first  been  applied  for.  If 
any  party  is  dissatisfied  with  the  Commission's  decision  on  rehearing, 
the  only  remedy  is  a  writ  of  review  directly  to  the  highest  state  court. 
On  this  review,  the  findings  of  the  Commission  on  questions  of  fact, 
in  the  absence  of  fraud,  or  the  complete  lack  of  evidence,  are  conclu- 
sive. No  new  evidence  can  be  considered,  but  the  cause  shall  be  heard 
on  the  record  of  the  Commission  as  certified  to  by  it.  The  Railroad 
Commission  cases  shall  have  precedence  over  all  other  civil  business, 
except  election  causes.  As  the  Railroad  Commission  of  California 
derives  its  powers  from  the  State  Constitution,  under  which  the  Legis- 
lature is  entitled  to  confer  such  powers  as  it  pleases  upon  the  Rail- 
road Commission,  the  objection  concerning  the  union  in  a  single  body 
of  executive,  legislative  and  judicial  powers  does  not  apply.  The 
Act  provides  that  the  constitutionality  of  the  Commission's  orders  or 
decisions  shall  go  directly  to  the  Commission's  jurisdiction,  so  that 
these  matters  also  mav  be  reviewed  bv  writ  of  review.  The  constitu- 
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tionality  of  these  statutory  provisions  is  now  pending  before  the  Su- 
preme Court  of  California  in  the  case  of  The  Pacific  Telephone  & 
Telegraph  Company  vs.  Railroad  Commission,  involving  an  order  for 
physical  connection  between  the  lines  ot  independent  telephone  com- 
panies. If  the  procedure  prescribed  by  the  Public  Utilities  Act  is 
sustained,  a  speedy  and  most  effective  method  of  reviewing  the  de- 
cisions of  the  Commission  will  have  been  established. 

"I  think  it  must  be  obvious  that  this  system  has  certain  decided  ad- 
vantages over  the  Wisconsin  plan.  The  Commission's  findings  of  fact, 
except  as  hereinbefore  indicated,  are  made  conclusive.  No  additional 
evidence  can  be  introduced.  By  providing  that  the  review  shall  lie 
directly  in  the  highest  state  court,  the  delays  in  the  lower  courts  and 
on  appeal  thereafter  are  obviated.  I  desire  to  submit  to  the  earnest 
consideration  of  the  National  Association  of  Railway  Commissioners 
the  feasibility  of  providing  for  a  procedure  like  that  of  California  or 
similar  thereto,  in  states  in  which  the  present  constitutions  permit 
such  procedure,  and  of  changing  the  constitutions  where  their  present 
form  prevents  the  adoption  of  this  procedure. 

"The  second  main  requisite  for  a  prompt  enforcement  of  the  Com- 
mission's orders,  as  I  have  hereinbefore  suggested,  is  the  efficient  util- 
ization of  such  procedure  as  may  be  provided.  It  has  been  my  priv- 
ilege to  visit  some  of  the  leading  public  service  and  railroad  commis- 
sions of  the  country  and  to  examine  their  work.  One  of  the  facts 
which  impressed  me  most  strongly  is  that  those  commissions  which 
are  doing  the  best  work  and  which  are  the  most  efficiently  enforcing 
their  orders  are  largely  those  which  have  a  legal  department,  headed 
by  a  counsel  or  attorney,  or  those  in  which  some  member  of  the  com- 
mission who  is  a  lawyer,  himself  handles  the  commission's  court  cases. 
I  could  point  to  a  number  of  states  in  which,  the  attorney  general  has 
so  much  other  work  to  do  or  in  which  the  technical  matters  in  con- 
nection with  the  commission's  decisions  have  proved  so  difficult  that 
the  railroad  or  public  service  commission  has  not  had  the  aggressive 
and  efficient  legal  talent  which  it  must  have  if  its  orders  are  to  be 
promptly  and  effectively  enforced.  To  those  states  which  have  not  an 
attorney  for  their  railroad  or  public  service  commission  or  a  member 
of  the  commission  qualified  to  handle  its  court  cases  and  other  legal 
business,  I  suggest  for  their  consideration  the  advisability  of  the  adop- 
tion of  one  of  the  two  plans  hereinbefore  suggested." 

I  move  the  adoption  of  the  report. 

Mr.  MILLS,  of  Minnesota.  I  should  like  to  ask  a  question  in  reference 
to  restraining  orders.  Can  the  first  restraining  order  which  is  granted 
by  a  Federal  Judge  be  continued  in  effect  by  taking  an  appeal,  if  the 
injunction  is  refused  by  the  three  judges  on  the  hearing? 
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Mr.  AITCHISON,  of  Oregon.  Under  the  new  act  ? 

Mr.  MILLS,  of  Minnesota.  Yes. 

Mr.  AITCHISON,  of  Oregon.  Under  the  new  act,  a  single  judge  can- 
not grant  the  injunction. 

Mr.  MILLS,  of  Minnesota.  Xo,  but  a  single  judge,  as  I  understand 
it  can  grant  a  restraining  order  which  will  be  effective  until  the  ap- 
plication is  heard  by  the  three  judges. 

Mr.  AITCHISON.  of  Oregon.  In  the  future? 

Mr.  MILLS,  of  Minnesota.  Yes.  T  understood  that  it  could  be  done 
in  that  way. 

Mr.  AITCHISON,  of  Oregon.  You  refer  to  the  order  of  a  state  com- 
mission ? 

Mr.  MILLS,  of  Minnesota.  Yes. 

Mr.  AITCHISON,  of  Oregon.  That  falls  within  the  act  of  June,  1910, 
rather  than  within  the  provisions  of  the  Urgent  Deficiency  Bill,  which 
has  just  been  signed.  Under  the  Act  of  1910,  it  is  provided  that,  if 
he  is  of  the  opinion  that  irreparable  loss  or  damage  would  result  to 
the  complainant  unless  a  temporary  restraining  order  is  granted,  any 
Justice  of  the  Supreme  Court  of  the  United  States,  or  any  Circuit 
or  District  Judge,  may  grant  such  temporary  restraining  order  at  any 
time  before  such  hearing  and  determination  of  the  application  for  an 
interlocutory  injunction,  but,  such  temporary  restraining  order  shall 
only  remain  in  force  until  the  hearing  and  determination  of  the  ap- 
plication for  an  interlocutory  injunction  upon  notice  as  aforesaid, 
which  provides  for  the  hearing  before  the  three  judges. 

Mr.  MILLS,  of  Minnesota.  Then,  as  I  understand  from  a  reading  of 
the  report,  if  the  three  judges  refuse  the  injunction  it  cannot  be  con- 
tinued in  effect  by  an  appeal. 

Mr.  AITCHISON,  of  Oregon.  That  is  my  understanding. 

Mr.  MILLS,  of  Minnesota.  That  is  what  I  wanted  to  know. 

Mr.  AITCHISON,  of  Oregon.  Of  course,  an  appeal  will  lie  from  an 
order  granting  or  denying  such  injunction.  An  appeal  can  be  taken 
directly  to  the  Supreme  Court  of  the  United  States. 

Mr.  MILLS,  of  Minnesota.  Certainly,  but  it  does  not  tie  up  the 
order. 

Mr.  AITCHISON,  of  Oregon.  The  report  of  the  committee  contains  a 
recommendation,  and  I  move  the  adoption  of  the  report. 

Mr.  THORNE,  of  Iowa.  I  second  the  motion. 

The  PRESIDENT.  You  have  heard  the  report  of  the  Committee  upon 
Delays  Attendant  upon  Enforcing  Orders  of  Railway  Commissions, 
and  it  has  been  moved  and  seconded  that  the  report  be  adopted.  It 
is  open  for  discussion. 
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Mr.  MILLS,  of  Minnesota.  For  the  information  of  the  Convention, 
I  wish  to  state  that  I  was  Chairman  of  the  Legislative  Committee,  at 
the  time  an  effort  was  made  to  pass  the  Nelson  bill,  which  has  been  re- 
ferred to  in  the  report  of  the  Committee.  We  had  a  hearing  before  a 
sub-committee  of  three  members  of  the  Judiciary  Committee  of  the 
United  States  Senate,  and  I  have  understood  that  two  of  those  members 
were  against  the  bill,  and  it  was  never  pressed  any  further.  Senator 
Nelson  said  he  thought  it  would  be  impossible  to  get  a  favorable  re- 
port from  the  Judiciary  Committee,  as  the  recommendation  of  the  sub- 
committee was  against  it. 

It  is  pretty  difficult  to  get  a  Committee  on  Legislation,  or  any  other 
Committee  in  this  body,  whose  entire  membership  will  take  interest 
in  the  subject.  It  is  seldom  that  you  can  get  over  one  or  two  members 
to  take  any  interest  in  it.  I  found  that  condition  when  we  were  pres- 
sing the  passage  of  the  Nelson  bill.  Mr.  Hemans,  of  Michigan,  and 
Mr.  Eustis,  of  New  York,  were  the  only  members  of  the  Committee 
from  whom  I  could  get  any  assistance. 

Mr.  THOKNE,  of  Iowa.  I  do  not  wish  to  take  up  any  time  in  dis- 
cussing the  merits  of  the  question;  but,  in  regard  to  the  statement 
about  taking  a  writ  of  certiorari  from  the  action  of  a  quasi- judicial 
tribunal,  in  such  states  as  Wisconsin,  where  they  have  a  judicial  pro- 
ceeding established  by  the  Constitution,  I  want  to  say  that  there  is  a 
decision  by  a  Wisconsin  Court  holding  that  the  right  of  review  by 
certiorari  is  proper  as  regards  the  action  of  a  state  board.  I  have  not 
the  citation  with  me,  but  if  anybody  desires  to  pursue  that  proposi- 
tion further,  I  shall  be  very  glad  to  furnish  the  citation. 

One  other  proposition,  about  the  mixture  of  judicial  and  legisla- 
tive functions.  We  have  a  constitutional  provision  in  Iowa,  forbidding 
such  mixture ;  but,  it  has  been  interpreted  by  the  Iowa  Supreme  Court 
that  that  only  applies  to  constitutionally  created  bodies.  There  must 
be  this  distinction  kept  in  mind:  If  the  constitution  went  ahead  and 
gave  these  mixed  powers  to  any  special  tribunal  created  by  the  con- 
stitution, then  that  provision  would  have  to  be  interpreted  in  harmony 
with  the  other  provisions  of  the  constitution  and,  I  presume,  it  would 
stand ;  but,  in  the  absence  of  any  such  provision,  if  the  legislature  later 
tries  to  extend  the  powers  of  a  constitutionally  created  tribunal,  that 
is  forbidden  under  that  provision  of  the  constitution;  and  it  has  also 
been  held  specifically  not  to  apply  to  constitutionally  created  bodies. 
I  have  not  the  citation  with  me,  but  if  anybody  desires  it,  I  can  furnish 
it. 

I  think  this  matter  of  the  review  of  the  orders  of  commissions  is  a 
very  important  matter. 

Mr.  ESHLEMAN,   of   California.    I    desire  to  get  some  information. 
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This  report  recommends  the  abolition  of  this  Committee.  I  am  not 
sufficiently  familiar  with  the  provisions  of  the  Constitution  of  this 
Association  to  know  whether  or  not  a  mere  motion  passed  at  this  time 
will  accomplish  the  abolition  of  the  Committee,  but  my  understanding 
is  that  the  report  of  the  Committee  advises  the  abolition  of  the  Com- 
mittee of  which  Mr.  Aitchison  is  now  Chairman,  and  that  the  func- 
tions heretofore  performed  by  the  Committee  devolve  upon  the  Com- 
mittee on  Legislation.  A  motion  has  been  made  to  adopt  the  recom- 
mendations of  this  report.  Will  that  carry  the  necessary  change  to 
eliminate  this  Committee,  or  will  an  amendment  to  the  constitution  be 
necessary  ?  I  am  thoroughly  in  accord  with  the  recommendation  of  the 
Committee  that  it  be  eliminated,  not  because  of  any  lack  of  diligence 
on  the  part  of  this  Committee,  but  in  order  that  the  work  might  be 
done  by  the  other  committee. 

The  PRESIDENT.  That  is  one  of  the  constitutional  committees,  and 
the  Constitution  cannot  be  amended  in  that  way. 

Mr.  ESHLEMAN,  of  California.  Then  I  should  imagine  that  the 
motion  would  be  out  of  order. 

The  PRESIDENT.  You  mean  the  recommendation  which  is  embodied 
in  the  report  ? 

Mr.  ESHLEMAN,  of  California.  Yes.  As  I  understand  it  a  motion 
to  adopt  that  recommendation  would  be  a  mere  nullity. 

The  PRESIDENT.  The  Secretary  calls  my  attention  to  the  fact  that 
the  Constitution  may  be  amended  at  any  time  by  a  two-thirds  vote.  I 
was  under  the  impression  that  it  required  a  three  months'  notice,  but 
it  does  not. 

Mr.  HALL,  of  Nebraska.  I  should  like  to  ask  a  question  of  Mr. 
Thome.  He  speaks  of  these  bodies  as  constitutional  bodies.  What  is 
the  situation  where  the  Constitution  has  created  the  Commission,  with 
such  limitations  as  may  be  provided  by  the  Legislature;  providing 
that  the  Commission  shall  have  jurisdiction  in  matters  of  rates  and 
service  and  such  general  control  as  the  Legislature  may  provide;  but 
where  the  Legislature  has  not  specifically  spoken,  then  the  Commission 
shall  have  jurisdiction  in  the  things  herein  enumerated.  What  is  the 
result  of  a  provision  like  that?  Does  that  leave  the  Commission  a 
quasi-judicial  body,  one  from  which  an  appeal  will  lie  directly  to  the 
Supreme  Court  of  the  State,  or  will  it  act  as  a  legislative  body,  and 
will  there  be  a  trial  de  novo  in  the  lower  court,  from  which  an  appeal 
can  be  taken  to  the  Supreme  Court  ? 

Mr.  THORXE,  of  Iowa.  It  seems  to  me  that  the  proposition  raised  by 
Mr.  Hall  depends  upon  the  wording  of  the  Constitution  of  his  state.  I 
would  say,  off-hand,  that  if  the  Constitution  contains  this  provision 
against  a  mixture  of  powers 
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Mr.  HALL,  of  Nebraska.  I  have  quoted  the  provision  of  the  Con- 
stitution almost  verbatim. 

Mr.  THORNE,  of  Iowa.  Does  it  have  a  provision  against  the  mixture 
of  powers? 

Mr.  HALL,  of  Nebraska.  No,  it  does  not.  I  quoted  the  constitu- 
tional provision. 

Mr.  THORNE,  of  Iowa.  If  it  does  not  contain  that  provision,  then 
there  is  no  such  prohibition. 

Mr.  HALL,  of  Nebraska.  It  is  not  contained  in  that  provision,  but 
it  is  contained  in  another  provision. 

Mr.  THORNE,  of  Iowa.  That  being  true,  it  seems  to  me  that  if  you 
are  a  constitutionally  created  body,  you  are  subject  to  that  provision 
against  a  mixture  of  power. 

The  PRESIDENT.  Have  you  anything  further  to  advance  in  reference 
to  this  report7 

Mr.  AITCHISON,  of  Oregon.  The  discussion  has  emphasized  one  thing, 
and  that  is  that  the  subject  is  entirely  a  local  one,  depending  very  much 
upon  the  constitution  and  laws  of  the  particular  state,  to  such  an  ex- 
tent that  any  attempt  to  generalize  upon  it  is  likely  to  lead  to  con- 
fusion, and  to  result  in  working  at  cross  purposes  for  want  of  a  suffi- 
cient knowledge  of  local  conditions.  That  is  one  reason  why  we  felt 
the  Committee  should  be  abolished. 

The  discussion  also  throws  out  the  hint  that  perhaps  we  should  do 
well  to  be  more  tolerant  in  discussing  the  shortcomings  of  other 
statutes,  because  it  is  apparent  that  constitutional  provisions  are  not 
all  the  same.  Therefore,  we  do  not  know  the  particular  circumstances 
which  may  have  compelled  the  adoption  of  a  remedy  which  may  seem 
to  us  to  be  inadequate  or  unwise. 

Mr.  ANDERSON,  of  Massachusetts.  Mr.  Chairman,  I  am  a  little  at  a 
loss  to  understand  about  the  remedy  for  the  interference  of  the  federal 
courts.  I  will  give  you  an  illustration  which  occurred  in  Massachu- 
setts. It  happened  that  I  tried  the  Haverhill  Gas  Case  in  1889.  get- 
ting an  order  for  a  reduction  in  the  price  of  gas.  The  Federal  Court 
granted  an  injunction  against  its  enforcement.  The  Attorney  Gene- 
ral of  the  State  did  not  enforce  it,  and  that  injunction  stood  for  ten 
years,  nullifying  the  order  which  had  been  entered.  Under  the  Act 
passed  in  1910  another  order  was  obtained  for  80  cent  gas,  but  there 
is  another  injunction  pending,  and  I  think  they  are  now  engaged 
month  after  month  in  trying  to  determine  the  question  as  to  whether 
this  order  is  confiscatorv.  I  do  not  quite  see  how  interference  of  that 
sort  by  the  Federal  Courts  can  be  stopped  unless  there  is  Federal  Leg- 
islation. If  I  have  missed  the  point  of  this  report  on  that  I  should  like 
to  be  so  informed. 
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Mr.  AITCHISON,  of  Oregon.  Is  the  gentleman's  question  whether 
Congress  could  prohibit  its  own  courts  from  exercising  jurisdiction  in 
particular  cases  ? 

Mr.  ANDERSON,  of  Massachusetts.  No,  I  did  not  ask  that.  I  know 
that  Congress  cannot  prohibit  functions  which  are  vested  by  the  Con- 
stitution in  the  Supreme  Court;  but  I  wish  to  know  whether  any  ad- 
ditional legislation  is  necessary  to  prevent  interference  by  the  Federal 
courts.  We  do  not  have  any  trouble  of  that  kind  in  our  state  courts. 

Mr.  AITCHISON,  of  Oregon.  At  the  present  time  the  Federal 
courts,  in  the  exercise  of  sound  discretion,  are  declining  to  exercise 
jurisdiction.  The  object  of  the  Nelson  bill  was  to  make  the  exercise 
of  the  sound  discretion  mandatory. 

The  PRESIDENT,  Is  any  further  discussion  desired  on  this  report 
of  the  Committee?  If  not,  it  is  moved  and  seconded  that  the  report 
of  the  Committee  on  Delays  Attendant  upon  Enforcing  the  Orders  of 
Railway  Commissions  be  adopted. 

The  motion  was  agreed  to. 

Mr.  PRENTIS,  of  Virginia.  I  think  there  should  be  a  definite  under- 
standing as  to  whether  this  motion  amends  the  Constitution,  so  as  to 
abolish  this  Committee,  so  that  at  subsequent  meetings  of  the  Executive 
Committee  they  will  have  no  doubt  about  it. 

Mr.  AITCHISON.  of  Oregon.  I  move  that  the  Constitution  be 
amended  as  follows:  In  Article  4,  that  Committee  No.  4,  on  Delays 
Attendant  upon  Enforcing  Orders  of  Railway  Commissions  be  stricken 
out. 

Mr.  PRENTIS,  of  Virginia.  I  suggest  that  the  gentleman  withdraw 
that  motion.  The  more  orderly  way  would  be  to  refer  the  question  to 
the  Executive  Committee,  with  the  understanding  that  they  act  upon 
it  and  report  at  this  session. 

Mr.  AITCHISON,  of  Oregon.  I  have  no  doubt  that  unanimous  con- 
sent will  be  given  to  take  that  course. 

The  PRESIDENT.  If  there  be  no  objection,  it  will  be  understood  that 
this  question  of  abolishing  Committee  No.  4,  on  Delays  Attendant 
upon  Enforcing  Orders  of  Railway  Commissions,  is  referred  to  the 
Executive  Committee. 

Mr.  ESIII/EMAN,  of  California.  With  instructions  to  report  at  this 
session. 

The  PRESIDENT.  That  is  the  understanding. 

EXPENSES  OF  THE  SECRETARY'S  OFFICE. 

Mr.  PRENTIS,  of  Virginia.  Mr.  Chairman,  I  am  directed  by  the  Ex 
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ecutive  Committee  to  report    the    following    resolution    and  move  its 
adoption : 

"RESOLVED:  That  each  Commission,  or  other  board  or  bureau  constituting  the 
active  membership  of  the  association,  be  requested  to  contribute  the  sum  of 
Twenty-five  Dollars  annually,  for  the  expense"  of  the  Secretary's  office  and  for 
other  incidental  expenses.  Such  contributions  shall  be  remitted  to  the  Secretary, 
after  notice  from  the  President,  and  shall  be  by  the  Secretary  expended  for 
stationery,  printing,  postage,  clerical  and  stenographic  assistance  and  for  his  own 
compensation." 

I  am  aware  that  whenever  you  propose  to  take  up  a  collection  there 
is  a  disposition  to  treat  it  rather  coldly;  but  we  think  there  is  good 
reason  for  this  resolution.  For  some  years,  through  the  courtesy  of 
the  Interstate  Commerce  Commission  we  have  had  a  great  many  priv- 
ileges. We  have  had  a  great  many  things  given  us  that  cost  money. 
Of  course  the  national  government  has  paid  for  them;  but,  the  time 
has  come  when  the  Interstate  Commerce  Commission  has  found  itself 
unable  to  continue  that  policy,  and  the  Congress  has  not  responded  to 
suggestions  that  the  proper  appropriation  be  made.  Now,  we  are  al- 
ready indebted  to  our  Secretary  for  postage.  I  understand  him  to  state 
that  he  has  written  about  nine  hundred  letters  in  the  last  twelve 
months  to  state  Commissions  all  over  the  country,  or  to  other  people, 
in  connection  with  matters  pertaining  to  this  Association.  This  As- 
sociation has  not  paid  that  expense.  It  has  not  paid  any  expense.  Up 
to  the  first  of  July  whatever  was  expended  was  paid  out  of  appropria- 
tions of  the  Interstate  Commerce  Commission.  Since  the  first  of 
July  whatever  expense  has  been  incurred  has  been  paid  by  the  Secre- 
tary, if  it  has  been  paid  at  all.  We  are  perfectly  aware  that  there 
are  state  commissions  in  the  country  which  feel  that  they  have  not 
authority  to  make  an  appropriation  of  state  funds  for  this  purpose. 
We  say  to  them  that  we  think  they  ought  to  get  the  authority,  but 
if  they  cannot  get  it,  that  ends  the  matter,  so  far  as  they  are  concerned. 
We  suppose  that  most  of  the  Commissions  are  provided  with  contin- 
gent funds,  and  we  can  think  of  no  better  expenditure  of  $25  which 
they  could  make,  out  of  their  contingent  fund,  than  to  make  this  con- 
tribution for  the  support  of  the  office  of  our  Secretary.  Something 
must  be  done.  We  cannot  expect  our  Secretary  to  pay  the  postage 
and  furnish  the  clerical  assistance  and  do  the  things  which  must  be 
done  if  we  are  to  keep  the  machinery  going  during  the  vacations  of 
the  Association. 

I  move  the  adoption  of  this  resolution  (applause). 

Mr.  BURE.  of  Florida.  Mr.  President,  before  we  vote  on  that  motion 
I  should  like  to  ask  whether  this  includes  the  printing  of  the  proceed- 
ings of  our  annual  convention? 

Mr.  PRENTIS,  of  \rirginia.  Xo,  we  have  an  entirely  different  arrange- 
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ment  for  that.  We  have  an  arrangement  with  the  Law  Reporting 
Company  which  reports  our  proceedings.  This  resolution  only  applies 
to  the  expenses  of  the  Secretary's  office,  and  we  propose  that  the  sur- 
plus from  the  fund  be  turned  over  to  the  Secretary,  as  a  partial  com- 
pensation for  his  labors. 

Mr.  BURR,,  of  Florida.  Does  the  arrangement  you  speak  of  contem- 
plate the  printing  for  this  year  or  for  the  year  following  ? 

Mr.  PRENTJS,  of  Virginia.  As  we  understand  it,  is  is  for  the  present 
year  and  will  continue  until  dissolved  by  proper  notice.  Our  under- 
standing of  the  contract  is  that  it  is  a  continuing  one. 

Mr.  DECKER,  of  New  York.  Mr.  President,  we  have  been  receiving 
courtesies  from  the  Interstate  Commerce  Commission,  and  have  been 
receiving  free  service.  Our  secretaries  have  always  come  from  the  In- 
terstate Commerce  Commission.  For  a  long  time  the  question  of  post- 
age was  not  important,  because  the  correspondence  connected  with  this 
Convention  was  accepted  as  official  business,  as  a  part  of  the  work  of 
the  Interstate  Commerce  Commission.  You  all  know  that  this  As- 
sociation was  formed  at  the  instance  of  the  first  Chairman  of  the  Inter- 
state Commerce  Commission,  Judge  Cooley,  for  the  stated  purpose  of 
securing  harmonious  action  and  uniformity  in  various  matters,  much 
of  which  has  been  accomplished.  So  it  has  run  along.  But,  now  we 
have  come  to  a  time  when  the  legal  relations  of  this  Association  to  the 
Federal  Government  must  be  considered.  The  law  is  being  strictly 
construed,  as  applied  to  the  Interstate  Commerce  Commission.  If 
Mr.  Connolly  is  to  remain  as  our  Secretary,  he  must  find  some  way  of 
doing  the  work  of  this  Association  in  his  own  time.  If  he  has  clerical 
assistance,  he  must  find  some  way  of  obtaining  it  outside  of  the  time 
of  the  Interstate  Commerce  Commission.  There  are  incidental  print- 
ing expenses  not  connected  with  the  printing  of  our  annual  proceedings. 
These  expenses  must  be  defrayed.  There  are  reports  to  be  mailed, 
and  constantly  increasing  matters  of  correspondence  coming  to  the 
Secretary.  There  are  requests  for  information,  requests  for  advice, 
requests  for  copies  of  documents.  The  work  of  the  Secretary  is  in- 
creasing very  much.  Assuming  that  every  state  commission  has  author- 
ity to  contribute  $25  a  year,  we  will  still  have  only  $1100  for  all  this 
work.  It  seemed  to  the  Executive  Committee  that  the  better  way  was  to 
turn  that  money  over  to  the  Secretary  and  let  him  pay  the  expenses 
and  keep  the  rest  of  it  for  himself.  Whoever  you  elect  as  secretary 
ought  to  have  that  guarantee.  He  ought  not  to  pay  a  penalty  for  be- 
ing honored  by  his  election  as  Secretary  of  an  association  of  this  im- 
portance. Consequently  I  am  heartly  in  favor  of  the  resolution  which 
has  been  recommended  by  the  Executive  Committee.  (Applause.) 

Mr.  HAM,  of  the  American  Electric  Railwav  Accountants'*  Associa- 
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tion.  The  American  Street  and  Interurban  Kailway  Accountants'  As- 
sociation is  an  honorary  member  of  this  Association,  and  it  would  be 
very  glad  to  have  that  motion  so  amended  as  to  include  that  Associa- 
tion, so  that  it  may  share  in  the  expenses,  of  this  Association. 

Mr.  PRENTIS,  of  Virginia.  That  would  require  action  by  the  Execu- 
tive Committee.  As  I  understand  the  opinion  of  the  Executive  Com- 
mittee, it  is  that  they  would  prefer  that  these  contributions  be  requested 
from  the  active  membership  of  this  Association.  That  is  the  situation 
at  any  rate  so  far  as  the  mind  of  the  members  of  the  Executive  Com- 
mittee has  been  expressed. 

The  PRESIDE  XT.  Has  anyone  else  anything  to  say  on  this  matter? 
It  is  a  very  important  matter,  and  I  want  you  to  give  it  full  considera- 
tion before  you  vote  on  it. 

Allow  me  to  say  a  word  before  putting  the  motion.  I  have  been  a 
member  of  the  Executive  Committee,  I  think,  for  five  years,  and  I 
know  something  about  the  work  of  the  Secretary,  and  the  cost  of  that 
work.  As  the  Chairman  of  the  Executive  Committee,  Judge  Prentis, 
has  said,  something  has  to  be  done.  The  money  must  come  from  some- 
where. The  Interstate  Commerce  Commission  can  no  longer  furnish 
the  stationery,  postage  stamps  and  traveling  expenses.  The  Executive 
Committee  meets  ordinarily  from  two  to  five  times  a  year.  They  do 
not  hold  all  their  meetings  in  Washington.  It  is  absolutely  essential  to 
have  the  Secretary  present.  He  incurs  traveling  expenses,  which  he 
ought  not  to  be  required  to  pay  out  of  his  own  pocket.  I  was  with  the 
Executive  Committee  when  this  matter  was  considered,  and  I  am 
heartily  in  favor  of  this  resolution. 

The  question  is  on  the  adoption  of  the  resolution  which  has  been  re- 
ported. 

The  resolution  was  agreed  to. 

NATIONAL  CONSERVATION  CONGRESS. 

The  PRESIDENT.  Gentlemen,  I  have  a  communication  to  lay  before 
you  which  came  to  me  as  President  of  the  Association.  It  relates  to 
the  next  National  Conservation  Congress,  to  be  held  in  Washington  on 
November  18,  19  and  20.  The  communication  is  as  follows:  [Eead- 
ing.] 
HON.  O.  P.  GOTHLIN,  Chairman, 

Public  Service  Commission  of  Ohio, 

Columbus,  Ohio. 
My  dear  Sir- — 

The  Fifth  National  Conservation  Congress  will  be  held  in  Washing- 
ton, D.  C.,  November  18-19-20. 

It  will  be  the  first  time  since  the  historic  Conference  of  Governors 
at  the  White  House,  five  years  ago,  that  a  national  Conservation  meet- 
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ing  has  been  held  in  the  Nation's  Capital.  Everything  points  to  an 
unusually  notable  attendance  from  all  parts  of  the  country.  I  take 
great  pleasure  in  extending  to  you  a  special  invitation  to  be  present 
as  a  member  of  the  Congress  and  to  take  an  active  part  in  its  delib- 
erations. 

You  are  entitled  to  appoint  five  delegates,  with  alternates,  to  repre- 
sent your  organization.  May  we  hope  that  you  will  appoint  a  full 
delegation  and  urge  upon  them  to  attend  the  Congress  ?  In  connection 
with  the  sessions  of  the  Congress  itself,  there  will  be  social  events  of 
interest  and  the  City  of  Washington  will  accord  you  and  your  delegates 
a  most  hearty  welcome. 

The  main  subjects  before  this  year's  Congress  will  be  forestry  and 
water  power.  Other  important  phases  of  Conservation  will  not  be  over- 
looked. We  believe,  however,  these  two  subjects  are  the  two  Conserva- 
tion questions  first  in  importance  to  the  States  and  the  Nation,  just 
now.  We  should,  therefore,  appreciate  it  especially  if  you  could 
arrange  to  be  present  and  give  us  the  benefit  of  your  counsel  and  advice. 

It  would  help  us  greatly  if  you  would  send  us  the  names  of  your 
delegates  and  alternates  at  your  early  convenience,  so  that  we  may 
send  them  their  credentials  and  other  information  which  they  will 
need. 

I  enclose  the  Official  Call  and  other  information. 

Sincerely  yours, 

THOMAS  R.  SHIPP, 

Secretary. 

The  PRESIDENT.  I  received  that  letter  over  a  month  ago,  and  I 
replied,  saying  that  inasmuch  as  the  National  Association  of  Railway 
Commissioners  would  meet  nearly  a  month  before  this  Conservation 
Convention,  I  would  lay  the  matter  before  the  Association,  so  that  it 
might  take  such  action  as  its  members  saw  fit.  It  is  now  before  you. 

Mr.  HENSHAW,  of  Oklahoma.  I  move  that  the  President  of  this  As- 
sociation appoint  a  committee  to  attend  the  National  Conservation 
Congress,  without  any  expense  to  the  Association. 

The  PRESIDENT.  There  will  be  no  expense  to  this  Association.  I 
attended  last  year,  and  it  did  not  cost  the  Association  anything.  I 
would  rather  have  volunteers,  so  that  we  might  know  who  will  go.  I 
have  no  idea  who  in  this  large  organization  will  want  to  attend.  There 
are  important  subjects  coming  up  there.  I  will  hold  the  matter  in 
abeyance,  and  will  be  glad  to  have  members  advise  me  if  they  will 
attend. 

The  next  committee  to  report  is  the  Committee  on  Express  Service 
and  Express  Rates. 
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REPORT  OF  COMMITTEE  ON  EXPRESS  SERVICE 
AND  EXPRESS  RATES 

Mr.  DECKER,  of  New  York.  Mr.  President,  the  Committee  on  Ex- 
press Service  and  Express  Rates  has  not"  been  able  to  meet  with  its  full 
membership  upon  the  subject,  mainly  because  a  considerable  number 
of  the  members  of  the  committee  are  not  here  present.  Those  who  are 
present  have  agreed  upon  a  report,  and  the  character  of  the  report  is 
such  that  it  does  not  seem  necessary  to  have  a  full  committee  to  act  upon 
it.  [Reading.] 

The  Committee  on  Express  Service  and  Express  Rates  has  no  de- 
tailed formal  report  to  make  to  the  Association  at  this  session.  The 
Committee  presented  an  extensive  report  at  the  last  Convention  of  the 
Association  devoted  entirely  to  the  Opinion  and  proposed  Order  of 
the  Interstate  Commerce  Commission  in  The  Express  Cases.  The 
final  issuance  of  the  order  of  the  Interstate  Commerce  Commission 
was  delayed  for  a  considerable  period,  and  the  final  order  was  not 
entered  until  a  date  late  in  July  of  the  present  year.  Since  that  time 
the  taking  effect  of  the  order  of  the  Interstate  Commerce  Commission 
has,  the  Committee  understands,  been  extended  and  is  now  fixed  for 
December  1,  1913.  In  the  meantime  the  express  companies  have  been 
considering  what  attitude  they  intend  to  take  under  the  Order  as 
finally'  issued,  and  are  now  asking  further  time  to  prepare  for  com- 
pliance. 

It  has  seemed  idle  to  prepare  a  report  for  the  Convention  upon  the 
question  whether  the  hundred  pound  rates  and  graduating  scale  as 
prescribed  by  the  Interstate  Commerce  Commission  are  applicable  in 
all  respects  to  traffic  within  the  States,  and  if  not  to  notify  the  member- 
ship promptly  what  modification  thereof  or  additions  thereto  in  the 
way  of  scales  based  upon  lower  rates  per  hundred  pounds  or  other- 
wise are  appropriate  or  required,  to  the  end  that  the  State  Commissions 
shall  be  advised  in  time  for  consideration  thereof  in  connection  with 
the  work  of  adjusting  State  express  rates  after  the  final  order  of  the 
Interstate  Commerce  Commission  shall  be  issued.  The  language  just 
used  is  from  the  recommendation  contained  in  the  Committee's  last 
report  to  the  Association  and  which  recommendation  was  adopted. 
The  Order  does  not  change  in  any  essential  particulars  the  rate  scales 
set  forth  in  connection  with  the  opinion  of  Mr.  Commissioner  Lane  of 
the  Interstate  Commerce  Commission  and  which  were  discussed  in  our 
report  of  last  year.  As  stated  in  the  report  of  last  year  there  are  very 
many  reforms  effected  by  the  Order  outside  of  the  mere  amount  of  rates 
involved.  The  method  of  arriving  at  the  rates,  leaving  the  amounts  out 
of  question,  is  admirable.  By  the  way,  when  the  Committee  savs  the 
method  of  arriving  at  the  rates  is  admirable,  it  means  no  reflection  on 


PROCEEDINGS  OF  THE  CONVENTION.  59 

the  rates  themselves,  but  to  be  entirely  safe,  the  Committee  says,  leav- 
ing the  amounts  out  of  question,  the  method,  the  scheme  is  admirable. 

The  real  question  for  consideration  as  contemplated  in  the  recom- 
mendation above  referred  to  of  the  Committee  which  reported  last 
year  is  whether  the  short  distance  or  intrastate  rates  which  might  be- 
come effective  under  full  adoption  for  the  intrastate  traffic  of  the  rates 
specified  in  the  Interstate  Commerce  Commission  Order  are  suffi- 
ciently low  for  the  intrastate  business.  In  most  instances  in  the  eastern 
states  it  will  be  found  that  the  rates  so  prescribed  for  short  distance 
traffic  are  upon  the  hundred  pounds  higher  than  the  existing  charges. 
On  the  other  hand,  the  graduating  scale  prescribed  by  the  Interstate 
Commerce  Commission  reduces  rates  from  the  hundred  pound  basis 
more  quickly,  so  that  packages  of  similar  weight  under  the  Interstate 
Commerce  Commission  rate  would  take  in  the  great  majority  of  in- 
stances a  lower  rate  than  now  obtains  under  the  graduating  scale  es- 
tablished and  enforced  by  the  companies  themselves  as  based  upon  their 
present  hundred  pound  rates.  Again,  the  parcel  post  has  come  into 
actual  operation  and  packages  up  to  20  pounds  for  transportation  not 
beyond  150  miles,  and  up  to  11  pounds  for  greater  distances,  may 
now  be  sent  at  rates  which  compete  favorably  as  to  the  public  with  the 
express  rates  charged  by  the  express  companies. 

The  parcel  post  rate  on  11  pounds  or  20  pounds  according  as  the 
postal  regulations  provide  limitations  to  such  rates  appear  to  be  much 
less  than  the  express  rates  for  the  same  weight  of  package  as  fixed  in 
the  order  of  the  Interstate  Commerce  Commission  in  those  cases  where 
the  distance  the  package  is  carried  is  up  to  150  miles.  Over  150  miles 
and  up  to  200  miles  for  a  package  of  11  pounds  the  parcel  post  rate  is 
57  cents  while  the  Interstate  Commerce  Commission  Order  rate  is  28 
cents,  and  so  as  the  distances  increase  the  Interstate  Commerce  Commis- 
sion rate  becomes  less  and  the  parcel  post  rate  more.  But,  as  above 
stated,  for  distances  below  150  miles  the  parcel  post  rate  is  very  much 
below  those  fixed  by  the  Order  of  the  federal  commission. 

Each  state  commission  has  and  will  have  jurisdiction  of  the  intra- 
state rates  and  therefore  in  final  action  it  would  pass  upon  the  particu 
lar  intrastate  rates  which  it  has  under  consideration  without  having 
authority  to  pass  upon  the  state  rates  of  other  states.  Now  in  various 
state  jurisdictions  express  rates  have  already  been  prescribed.  Of 
course,  these  prescribed  rates  vary  considerably,  and  yet  we  have  to 
contemplate  the  fact  that  the  Interstate  Commerce  Commission  has  pre- 
scribed rates  for  the  entire  United  States  having  necessarily  particular 
reference  to  interstate  traffic,  but  including  in  its  plan  of  tariff  making 
methods  which  could  if  used  be  applicable  to  state  rates  as  well  as  in- 
terstate rates.  The  question  then  which  this  Association  has  to  deal 
with  and  in  which  every  state  commission  is  necessarily  interested  as 
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to  solution  is  whether  a  uniform  hundred  pound  and  graduating  scale 
can  be  adopted  for  the  states  either  by  acceptance  of  the  interstate 
basis  as  fixed  by  the  Interstate  Commerce  Commission  or  by  varia- 
tions therefrom  agreed  upon  by  the  commissions  of  the  various  states 
and  put  in  force  separately  by  the  individual  state  commissions.  This 
question  brings  up  some  rather  nice  considerations. 

1.  Is  the  Interstate  Commerce  Commission  rate  basis  and  grad- 
uating scale  on  the  whole  properly  to  be  accepted  by  the  state  commis- 
sions for  application  to  intrastate  traffic? 

2.  If  so  regarded,  will  they  be  accepted  and  put  in  force  by  the 
various  state  commissions? 

3.  If  there  is  considerable  dissent  therefrom,  will  a  conference  be- 
tween representatives  of  the  state  commissions  result  in  a  uniform 
rate  basis  and  scale  for  intrastate  rates,  either  the  Interstate  Com- 
merce Commission  rate  basis  and  scale,  or  some  other  agreed  upon 
rate  basis  and  scale,  which  can  be  made  to  work  out  with  reference 
to  the  appropriate  adjustment  of  related  interstate  and  state  charges? 

Reflection  during  the  year  has  convinced  the  Committee  that  these 
matters  cannot  be  determined  satisfactorily  by  a  committee  of  this 
size  even  to  the  point  of  reaching  a  conclusion  or  recommendation. 
It  is  assumed  that  practically  every  state  commission  has  a  copy  of 
the  Order  of  the  Interstate  Commerce  Commission  and  that  every 
state  commission  has  under  consideration  the  charges  for  hundred 
pounds  and  the  graduating  scale  which  should  be  properly  applicable 
within  its  jurisdiction.  Your  Committee  is  of  the  opinion  that  the 
whole  matter  should  be  discussed  by  this  Convention  in  the  first  in- 
stance, and  that  the  question  whether  concerted  action  by  the  state 
commissions  with  reference  to  these  intrastate  express  rates  is  appro- 
priate and  feasible  should  be  determined  by  the  Convention  at  this 
session." 

I  ask  that  the  report  be  received  and  printed. 

The  PRESIDENT.  You  have  heard  the  report  of  the  Committee  on 
Express  Service  and  Express  Rates.  The  motion  is  that  it  be  received 
and  printed.  Before  I  put  the  motion  I  will  give  an  opportunity  for 
discussion. 

Mr.  DECKER,  of  New  York.  I  ask  that  the  report  be  received  and 
printed,  and  I  will  then  have  another  motion. 

The  PRESIDENT.  Very  well,  then  we  will  pass  upon  the  motion  that 
the  report  be  received  and  printed.  Those  in  favor  indicate  by  saying 
aye. 

The  motion  was  unanimously  carried. 

Mr.  DECKER,  of  Xew  York.  Mr.  President,  I  desire  to  bring  before 
the  Convention  the  question  of  appointing  a  committee  of  one  from 
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each  state  to  meet  as  soon  as  practicable  with  reference  to  arriving  at 
a  uniform  method  of  stating  intrastate  express  rates.  In  explanation 
of  that  motion  I  desire  to  say  that,  as  Chairman  of  the  Committee,  a 
representative  of  the  express  companies  having  authority  has  stated 
to  me  the  desire  of  the  express  companies  to  endeavor,  in  connection 
with  a  suitable  committee  from  the  States,  to  work  out  a  plan  or  uni- 
form method  of  stating  the  intrastate  rates  for  each  State,  with  the 
endeavor,  and  I  think  with  the  laudable  endeavor,  to  once  for  all,  in 
connection  with  the  proposed  compliance  with  the  interstate  order,  to 
fix  a  general  basis  at  least  for  stating  rates  for  the  whole  country  for 
these  express  companies. 

At  first  blush,  it  does  not  look  as  if  State  Commissions  could  be 
brought  into  line  for  agreement  upon  a  discussed  plan  without  refer- 
ence to  local  conditions,  past  and  present,  including  rate  conditions 
in  each  State.  But  as  against  that,  there  must  be  recognized  this  pretty 
broad  consideration,  forcibly  too,  I  think,  that  if  the  States  are  to  go 
about  this  matter  separately,  each  State  Commission  will  be  rather 
anxious,  so  far  as  it  has  knowledge  of  conditions  in  each  State,  to 
have  practically  as  low  a  basis  as  any  other  State.  The  best  way  to 
arrive  at  that,  it  seems  to  me,  is  by  conference.  The  matter  is  very 
important,  I  know  it  means  a  meeting  soon  of  one  representative  of 
each  State  Commission,  meeting  with  the  others  at  some  proper  point 
in  the  United  States,  with  the  express  companies,  and  discussing  this 
matter,  not  merely  for  half  a  day  but  perhaps  for  several  days,  taking 
up  the  proposals  which  naturally  the  express  companies  themselves 
will  have,  and  working  out  details  and  bringing  along  our  own  memo- 
randa and  trying  to  see  if,  in  connection  with  the  Interstate  Commerce 
Commission's  rate  order  for  the  interstate  rates,  we  can  hitch  on,  if 
you  please,  an  intrastate  basis  of  rates  which  will  conduce  to  harmony 
and  which  will  conduce  to  justice  within  the  States  at  the  same  time. 

If  anyone  had  said  two  years  ago  that  it  was  possible  to  fix  even 
the  interstate  rates  for  express  companies  of  the  whole  United  States, 
it  would  have  been  characterized  as  a  sort  of  iridescent  dream,  and  yet 
it  has  practically  been  accomplished.  There  may  be  defects  in  that 
plan ;  I  feel  sure  there  must  be  defects  in  that  plan ;  I  have  found  some 
but  they  are  trying  to  correct  them.  We  have  before  us  for  the  first 
time  however,  a  coherent  and  apparently  workable  scheme  for  inter- 
state express  rates,  and  it  is  a  tremendous  accomplishment.  And  I  am 
confident,  that  the  State  Commissions  of  this  country  are  big  enough 
to  carry  on  that  work  into  the  States  with  proper  consideration  as  to 
what  should  be  charged  for  the  short  distance  traffic  within  the  States. 

We  are  going  to  have  some  trouble ;  there  is  no  doubt  about  it ;  how 
much,  I  do  not  know,  provided  this  committee  is  appointed.  There 
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are  different  minimum  rates  for  different  zones;  a  minimum  rate  of 
$1.05  in  the  so-called  intermountain  territory  west  of  the  Missouri 
River  may  look  high  to  some  of  our  people  over  there,  and  perhaps  it 
is  altogether  too  high;  a  60  cent  minimum  rate  in  the  State  of  New 
York  is  higher  than  any  minimum  rate  we  have  had  heretofore. 
There  is  a  theoretical  55  cent  rate  there,  but  it  does  not  fit  under  this 
new  proposed  rate  basis,  so  we  have  a  60  cent  basis ;  another  territory 
has  a  65  cent  basis,  and  another  a  70  cent  basis,  as  I  understand.  Now 
we  have  to  take  all  those  things  and  see,  if  this  committee  is  authorized, 
whether  we  can  agree  upon  an  intrastate  basis  which  we  think  the 
State  Commissions  can  adopt,  and  then  we  have  got  to  see  whether  the 
State  Commissions  will  actually  approve  it.  Along  with  it,  we  have 
got  to  remember  that  the  graduating  scale  proposed  in  the  interstate 
order  does  cut  down  the  rate  very  much  faster  for  less  than  100  pound 
shipments  than  the  express  classifications  fix,  and  in  very  many  in- 
stances, indeed  only  with  exceptions,  faster  than  the  interstate  rate 
orders  cut  them  down.  There  may  be  exceptions. 

Mr.  THORNE,  of  Iowa.  Not  Iowa  or  California. 

Mr.  DECKER,  of  New  York.  Yes,  I  admit  the  exceptions,  but  I  am 
submitting  to  the  Association  whether  it  is  desirable  to  have  uniformity 
in  this  respect,  and  if  so,  tested  by  my  motion,  whether  a  committee 
from  each  State  should  be  appointed,  therefore  I  make  the  motion  for 
that  purpose. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  that  there 
be  appointed  a  committee  of  one  member  from  each  State  to  determine 
upon  some  uniform  method  of  stating  express  rates.  The  motion  is 
before  the  house. 

Mr.  STUTSMAN,  of  North  Dakota.  I  would  like  to  ask  the  gentlemen 
what  reason  there  is  why  this  committee  should  not  meet  at  least  once 
before  the  adjournment  of  this  meeting  and  in  that  way  take  some 
preliminary  steps  with  regard  to  the  feature. 

Mr.  DECKER,  of  New  York.  That  is  a  question,  is  it  ? 

Mr.  STUTSMAN,  of  North  Dakota.  Yes. 

Mr.  DECKER,  of  New  York.  If  every  State  were  represented  here, 
I  think  that  would  be  a  very  good  suggestion,  and  it  is  possible  that 
we  might  have  a  meeting  of  representatives  from  those  States  who  are 
representatives  here.  I  think  I  would  like  to  include  in  my  motion, 
Mr.  President,  that  a  member  from  each  State  Commission  shall  be 
designated  by  the  State  Commission  itself  or  from  those  representa- 
tives of  the  State  Commissions  who  are  here. 

Mr.  THORNE,  of  Iowa.  The  order  of  the  Interstate  Commerce  Com- 
mission in  the  Express  Rate  Case,  I  think,  is  one  of  the  monumental 
acts  of  the  Commission.  It  has  revolutionized  a  great  industry  which 
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has  been  haphazard  and  unjust,  and  it  has  taken  some  advance  steps 
that  many  of  the  States  have  not  taken.  It  is  a  great  piece  of  work. 
As  to  the  practical  application  of  that  to  the  State  of  Iowa,  I  am  very 
dubious.  The  Iowa  Commission  went  into  the  matter  quite  exhaust- 
ively before  I  went  on  to  the  Commission,  and  since  then  it  was  taken 
up  in  the  Federal  Courts  in  the  attempt  to  enjoin  its  enforcement,  and 
the  injunction  proceedings  failed.  Now  for  our  Commission  volun- 
tarily to  adopt  a  schedule  of  rates  which  would  advance  express  rates 
in  Iowa,  because  of  a  recommendation  of  a  Joint  Committee  of  State 
Commissioners,  I  do  not  know  how  it  would  be  received ;  I  do  not  know 
whether  we  would  be  justified  in  doing  it.  I  know  we  could  not  do  it 
without  an  exhaustive  investigation,  just  as  exhaustive  as  before.  If 
our  express  rates  ought  to  be  advanced,  I  will  help  advance  them. 
They  would  be  advanced  to  adopt  the  order  of  the  Interstate  Commerce 
Commission.  In  Illinois  it  is  the  same  way.  I  understand  the  blocks 
are  longer  than  they  are  wide,  and  that  results  in  some  instances, 
where,  in  precisely  the  same  territory  for  a  haul  of  50  or  60  miles,  the 
rate  on  the  same  thing  will  be  higher  than  the  rate  for  a  similar  dis- 
tance in  Illinois  and  Iowa.  I  am,  however,  heartily  in  favor  of  the 
idea  of  uniformity  and  getting  information  without  committing  the 
State  Commissions  to  any  policy  which  your  committee  may  adopt. 

Mr.  DECKER,  of  New  York.  That  is  the  idea. 

Mr.  THOKNE,  of  Iowa.  I  am  heartily  in  favor  of  the  motion,  and  I 
hope  that  the  Interstate  Commerce  Commission  can  furnish  us  with 
Mr.  Ryan  or  somebody  who  is  thoroughly  conversant  with  the  details 
and  methods  upon  which  this  order  was  framed  to  counsel  with  us  and 
explain  it  in  detail. 

Mr.  DECKER.,  of  New  York.  May  I  say  one  further  word,  Mr.  Presi- 
dent. I  have  a  suggestion  from  Mr.  Burr,  of  Florida,  and  I  think  his 
suggestion  is  a  good  one.  This  is  the  first  time  that  the  idea  of  a 
large  committee  of  this  sort  upon  this  subject  has  been  broached. 
Members  of  the  Commissions  here  present  have  had  no  time  to  dis- 
cuss it  and  think  it  over,  and  that  it  would  be  a  very  good  thing  for 
us  to  defer  the  further  discussion  upon  the  motion  until  tomorrow 
morning  at  some  time.  There  is  a  good  deal  to  be  said  about  the 
matter,  and  I  want  to  say  now  that  it  may  very  well  be  that  the  Iowa 
scale  is  the  best  for  all  the  Commissions;  it  may  very  well  be  that  a 
modification  of  the  Iowa  scale  and  of  the  Interstate  Commerce  Com- 
mission scale  is  best  for  all  the  States  for  short  distances.  But  the 
real  question  is,  should  we  not  try  to  have  (since  we  have  interstate 
uniformity)  state  uniformity,  and  try  to  adjust  a  proper  relation  as 
between  the  two.  So  unless  there  is  objection,  I  suggest  we  put  the 
further  discussion  over  until  tomorrow  morning. 
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The  PRESIDENT.  That  can  be  done,  I  suppose,  by  unanimous  con- 
sent. If  nobody  has  objection,  we  will  hold  that  motion  in  abeyance 
and  it  will  be  taken  up  and  discussed  further  at  the  first  opportunity 
tomorrow  morning.  Is  that  the  understanding  ? 

Mr.  DECKER,  of  New  York.  When  the  President  brings  it  up. 

The  PRESIDENT.  If  there  is  no  objection  on  the  part  of  anybody  we 
will  allow  it  to  take  that  course. 

Now,  there  is  a  matter  which  I  want  to  bring  to  your  attention.  I 
do  not  know  just  how  I  got  to  be  the  active  person  in  the  matter,  but 
I  did.  Last  year,  'at  the  last  meeting  of  this  organization,  the  Interstate 
Commerce  Commission  notified  us  that  they  could  no  longer  furnish 
free  of  charge  the  report  form  blanks  for  annual  reports  used  by  rail- 
roads in  making  their  reports  to  the  State  Commissions,  unless  they 
were  given  a  specific  appropriation  for  that  purpose  by  Congress.  I 
believe  it  was  found  there  were  some  23  States  who  had  been  receiving, 
for  some  years  past,  the  forms  from  the  Interstate  Commerce  Commis- 
sion without  charge,  and  we  found,  in  Ohio,  and  others  found,  that  it 
would  be  a  very  expensive  matter  to  have  the  States  attempt  to  make 
up  and  rule  and  bind  those  necessary  forms.  By  somebody's  sugges- 
tion, as  I  say,  I  do  not  recall  just  how  it  got  into  my  hands,  but  any- 
how, I  endeavored  and  finally  secured  an  audience  with  the  House 
Appropriation  Committee  to  try  to  get  incorporated  into  the  Sundry 
Civil  Bill  a  sufficient  amount  to  enable  the  Interstate  Commerce  Com- 
mission to  furnish  the  forms  as  heretofore.  I  met  the  committee,  and 
if  you  know  what  the  words  "dull  thud"  mean,  which  are  so  often  used 
by  newspaper  men,  that  was  myself.  That  is  all  the  satisfaction  I  got. 
They  dropped  me  very  roughly.  But,  I  went  across  the  Capitol  to  the 
other  side  and  had  an  interview  with  Senator  Pomerene,  and  when 
the  Sundry  Civil  Bill  came  over,  a  $4500  item  was  put  in  and  the  23 
States  have  been  furnished  those  forms  this  year.  But,  it  developed 
that  we  were  late  in  receiving  the  forms.  In  Ohio  the  reports  should 
be  returned  by  the  railroads  by  the  15th  of  September.  Up  to  the  time 
that  I  left,  we  had  not  yet  received  the  forms.  We  will  get  them  very 
shortly.  It  was  explained  to  me  by  the  Secretary  of  the  Interstate 
Commerce  Commission,  that  the  appropriation  was  a  1914  appropria- 
tion, instead  of  1913,  and,  consequently,  it  was  not  available  and  they 
could  not  send  the  copy  to  the  printers  until  the  1st  of  July.  It 
should  be  so  that  they  could  start  on  the  work  of  preparing  the  forms 
along  in  March  or  April.  It  is  up  to  this  body  to  get  some  legislation 
in  the  next  appropriation  bill,  a  double  dose,  so  to  speak,  so  that  A\T 
can  have  the  1914  appropriation  again,  which  has  already  been  used 
for  1913,  so  it  will  become  available  next  March  and  then  another  ap- 
priation,  at  the  same  time,  to  be  used  afterwards.  Now.  as  I  probably 


PROCEEDINGS  OF  THE  CONVENTION.  65 

will  have  but  little  connection  with  this  organization  after  this,  I  will 
lay  this  before  you,  and  I  think  that  a  motion  to  refer  this  to  some- 
body whose  business  it  would  be  to  look  after  it,  is  in  order.  It  is  an 
important  matter  to  those  States  using  that  form. 

Mr.  BARTINE,  of  Nevada.  It  seems  to  me  that  it  is  a  very  easy 
matter  to  take  care  of  this  thing  by  each  member  resolving  himself  into 
a  committee  of  one  to  bring  his  influence  to  bear  upon  his  Congres- 
sional delegation.  So  far  as  my  State  is  concerned,  I  do  not  think 
we  will  have  any  trouble;  I  think  they  will  favor  the  next  appropria- 
tion to  furnish  us  with  those  blanks,  and  I  hope  every  other  State  will 
do  the  same,  and  there  will  be  no  trouble.  ; 

Mr.  ESHLEMAN,  of  California.  I  move  that  this  matter  be  referred 
to  the  Executive  Committee. 

The  motion  was  duly  seconded  and  unanimously  agreed  to. 

The  PRESIDENT.  The  next  report  in  order  is  a  report  on  Grade 
Crossings  and  Trespassing  on  Railroads.  Mr.  Glasgow  is  Chairman, 
but  he  is  not  here.  Who  will  present  that  report?  Is  any  member 
of  the  Committee  on  Grade  Crossings  and  Trespassing  on  "Railroads 
here? 

Mr.  ELMQUIST,  of  Minnesota.  I  am  a  member  of  that  committee. 

The  PRESIDENT.  Will  you  read  the  report?  The  Chairman  is  Mr, 
Glasgow  of  Michigan,  but  he  is  not  here.  I  do  not  know  whether  he 
has  the  report  in  print. 

Mr.  PRENTIS,  of  Virginia.  Will  you  let  me  complete  the  death  of 
that  Committee  on  Delays  Attendant  Upon  Enforcing  the  Orders  of 
State  Commissions7 

The  PRESIDENT.  Very  well. 

Mr.  PRENTIS,  of  Virginia.  The  Executive  Committee  presents  the 
following :  Resolved,  that  Section  4  of  the  Constitution  be  amended  by 
striking  therefrom  Clause  4,  "Committee  on  Delays  Attendant  upon 
Enforcing  Orders  of  Railway  Commissions,"  so  as  to  abolish  that 
committee,  and  to  re-number  the  remaining  clauses  of  that  section, 
consecutively,  from  4  to  19  inclusive.  I  move  the  adoption  of  that 
resolution. 

The  motion  was  seconded. 

The  PRESIDENT.  The  clause  of  the  Constitution  relating  to  amend- 
ments reads: 

"This  constitution  may  be  amended  at  any  annual  convention  by  a  majority 
vote  of  the  active  members  present,  provided  that  such  amendment  has  been  sub- 
mitted in  writing  to  the  secretary  of  the  association  and  by  him  sent  to  the 
Interstate  Commerce  Commission  and  the  several  boards  of  railroad  commissioners 
at  least  two  months  previous  to  the  meeting  of  said  annual  convention.  If  no 
notice  of  the  proposed  amendment  has  been  given  as  above,  it  shall  require  rt 
two-thirds  vote  for  its  adoption." 

The  motion  was  put  to  a  vote  and  was  unanimously  agreed  to. 
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Mr.  AITCHISON,  of  Oregon.  The  committee  wishes  to  express  its 
deep  appreciation  of  having  been  able  to  say  the  last  word  on  this 
subject. 

REPORT  OF  COMMITTEE  ON  GRADE  CROSSINGS  AND  TRESPASSING 

ON  RAILROADS. 

The  PEESLDENT.  Xow,  we  will  hear  the  report  of  the  Committee  on 
Grade  Crossings  and  Trespassing  upon  Railroads. 

Mr.  ELMQUIST,  of  Minnesota.     [Reading.] 

four  committee  appointed  to  give  serious  consideration  to,  and 
make  report  accompanied  by  recommendations  upon,  the  question  of 
Grade  Crossing  and  Trespassing  upon  Railroads,  finds  itself  in  a  most 
embarrassing  position. 

Your  committee  have  no  desire  to  minimize  the  importance  of  the 
subject,  believing  as  they  do  that  the  greater  preservation  of  human  life 
through  the  combined  efforts  of  the  Commissions  of  the  several  states  is 
an  accomplishment  which  confers  upon  the  public  a  far  greater  blessing 
than  regulating  capitalization,  reducing  rates  or  increasing  taxation. 
The  latter  effecting  only  our  material  welfare  while  the  former  per- 
tains to  that  which  cannot  be  measured  by  any  commercial  standard, 
and  upon  this  body  of  men  representing  the  regulative  authority  of  the 
several  states,  has  this  great  burden  been  placed. 

We  do  not  claim  to  be  more  sensible  of  our  obligation  than  those  who 
have  attempted  in  the  past,  through  the  efforts  of  committee  reports,  to 
bring  to  the  attention  of  this  association  the  grave  dangers  surrounding 
those  who  thoughtlessly  or  carelessly  use  the  crossings  of  railroads  or 
appropriate  to  their  personal  use  the  railroad  right  of  way,  and  we 
willingly  give  full  credit  to  previous  Grade  Crossing  Committees  for 
conscientious  effort  evidencing  careful  and  extended  research  in  the 
gathering  and  representation  of  such  facts  as  might  reasonably  be  ex- 
pected to  awaken  interest  sufficient  to  result  in  some  definite  action  by 
this  Association  other  than  the  mere  receiving  and  filing  of  such  reports. 

We  find  in  the  proceedings  of  the  nineteenth  annual  convention  a 
splendid  report  made  by  the  Chairman  of  the  Grade  Crossing  Com- 
mittee, Honorable  A.  T.  Siler  of  Kentucky,  which  evidences  most  pains- 
taking research,  careful  computation  and  forceful  presentation  of  facts. 
The  report  covers  one  and  one-third  pages,  printed  in  small  type.  It 
includes  among  other  recommendations,  the  following : 

"Your  Committee  is  of  the  opinion  and  recommends  that  in  every  state  the  ques- 
tion of  grade  crossings,  whether  of  one  railroad  crossing  or  another,  steam  or 
electric,  in  city  or  in  country,  or  of  a  railway,  steam  or  electric,  grade  crossing  at 
a  highway,  should  be  put  exclusively  under  the  control  of  the  railway  Commission. 

"Your  committee  would  recommend  that  each  railway  commission  represented  in 
this  convention  apply  to  its  next  legislative  body  for  a  law  placing  the  entire 
subject  of  grade  crossings  under  the  exclusive  control  of  the  railway  commission 
for  the  State." 
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The  record  contains  fourteen  and  a  half  pages  reporting  the  general 
and  enthusiastic  discussion  of  such  report.  Commissioner  Fairchild  of 
Washington  in  discussing  the  question,  among  other  things  says : 

"If  at  the  close  of  this  convention  a  committee  is  appointed  to  confer  together 
to  ascertain  those  branches  regulating  the  traffic  of  this  country  that  we  could 
have  uniform  legislation  upon,  and  after  that  was  done  that  committee,  drafting  a 
law  simply  providing  for  the  changes  that  might  be  necessary,  considering  the 
local  conditions  in  the  state  or  different  states,  let  that  as  a  bill  receive  the  sanction 
of  this  body,  and  I  will  tell  you  that  with  public  sentiment  as  it  is  today  you  can  go 
before  the  different  state  legislatures  and  secure  the  passage  of  a  bill  so  endorsed, 
and  I  think  that  what  we  want  today  more  than  anything  else  is  to  devise  a  way  to 
get  it;  instead  of  educating  ourselves  to  the  belief  that  we  ought  to  have  uniform 
legislation,  I  think  we  ought  to  devise  some  way  to  get  it. 

"We  are  satisfied  we  ought  to  have  uniformity  in  legislation,  and  the  report 
comes  in  and  says  we  ought  to  have  uniform  legislation,  and  we  have  all  got  to  say 
we  thoroughly  endorse  it,  but  we  then  go  away  no  nearer  it  than  we  were  before. 
I  will  say  that  what  we  want  to  do  is  to  do  things ;  what  we  want  to  do  is  to  take 
such  action  as  will  bring  about  that  uniform  legislation ;  etc.,  etc." 

Following  the  statements  of  Mr.  Fairchild  which  appeared  to  receive 
unanimous  endorsement,  fifteen  members  gave  eloquent  expression  to 
their  views  in  consideration  of  the  report,  yet  in  the  end  the  resolution 
is  not  adopted  and  the  record  closes  with  the  customary  mention  "that 
the  report  be  adopted. '? 

In  the  records  of  the  proceedings  of  the  twentieth  annual  convention 
held  in  1908,  Honorable  William  J.  Wood  of  Indiana,  as  Chairman  of 
the  Grade  Crossing  Committee  presented  a  most  illuminating  and  ex- 
tensive report  covering  twenty-six  and  a  half  printed  pages.  Among 
other  things  Mr.  Wood  said : 

"The  matter  of  grade  crossings  was  completely  and  carefully  considered  at  the 
1907  session  of  this  Association.  The  difficulty  seems  to  be,  however,  to  secure  a 
practical  application  of  the  recommendations  made.  There  is  too  little  thought 
given  and  work  done  with  reference  to  legislation  on  this  subject.  There  also  ap- 
pears a  public  apathy  as  to  these  useless  fatalities  which  renders  it  certain  that 
unless  the  railroad  commissions  shall  recommend,  formulate,  and  press  to  enact- 
ment proper  legislation,  these  preventable  accidents  will  not  be  avoided.  In  pre- 
senting this  fact  to  our  associates  we  have  concluded  that  we  could  not  do  better 
than  to  have  compiled  for  their  information  and  appended  to  this  report,  the  exist- 
ing state  laws  on  this  subject,  to  the  end  that  the  statutes  best  adapted  to  different 
localities  might  be  referred  to  in  the  preparation  of  bills." 

Further  along  in  the  report  the  Chairman  states  as  follows : 

"We  think,  chiefly  to  prevent  loss  of  life  and  also  for  the  reasons  previously 
given,  that  the  different  states  should  enact  statutes  prescribing  that  it  is  unlawful  to 
walk  upon  or  stand  upon  or  go  upon  railroad  tracks  or  bridges,  except  at  such  cros- 
sings and  places  which  the  public  have  a  right  to  use.  We  are  greatly  embarrassed 
at  the  useless  fatalities  involved  in  present  conditions  and  suggest  that,  just  as  we 
find  about  accidents  at  grade  crossings  so  as  to  these  deaths  of  trespasses,  legisla- 
tive action  will  not  be  taken  except  at  the  active  insistence  of  railroad  commissions. 
We  cannot  too  strongly  urge  the  attention  of  our  associates  to  this  humane  and  im- 
portant matter  and  the  first  obstacle  we  apprehend  will  be  the  enforcement  of 
such  laws." 

Then  follows  a  complete  record  of  the  statutes  of  each  state  and  also 
the  laws  of  Germany  and  France  in  relation  to  this  same  subject.  We 
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most  earnestly  commend  a  careful  reading  of  this  report  herein  referred 
to,  for  we  feel  that  it  must  convince  any  sane  man  that 
anything  new  or  additional  could  not  easily  be  offered  on  this 
subject.  However,  we  are  disappointed  to  note  that  at  the  close  of  the 
discussion  of  this  report  the  following  customary  statement  appears  : 
"A  motion  to  adopt  the  report  was  unanimously  carried." 
At  the  twenty-second  annual  convention  of  this  Association,  Hon. 
George  W.  Dickinson  of  Michigan,  as  Chairman  of  the  Grade  Crossing 
Committee  submitted  a  seven  printed  page  report,  calling  attention  to 
the  most  excellent  and  complete  report  made  by  the  Committee  at  the 
previous  convention.  Commissioner  Dickinson  also  refers  to  the  laws 
of  several  states  and  comments  freely  thereon.  We  find  in-  his  report 
the  following  recommendation : 

"We  believe  authority  to  determine  not  only  the  necessity  for  the  separation  but 
also  to  apportion  the  expense  of  the  same  should  be  given  the  railroad  commission 
of  the  state,  who,  being  free  from  political  or  other  influence,  could  act  without 
bias.  We  believe,  however,  tha,t  the  state  should  bear  a  certain  portion,  say  not  to 
exceed  a  certain  per  cent  or  fixed  sum  in  each  case. 

In  order  to  insure  commencement  of  the  good  work,  we  make  the  following 
recommendation : 

'That  any  states  now  haying  no  law  governing  conditions  under  which  grade  separation 
shall  be  made,  or  not  requiring  any  given  number  of  crossings  to  be  separated  each  year,  that 
the  legislature  of  such  state  have  the  matter  properly  placed  before  them,  with  suggestions 
as  to  what  is  needed  that  they  may  enact  laws  granting  to  the  Commission  of  their  state  the 
necessary  power  to  act,  that  they  be  given  discretionary  power  to  require  each  railroad 
in  their  state  to  separate  a  given  number  of  grades,  in  proportion  to  their  mileage,  each  year.'  " 

Later  the  Chairman  for  his  Committee,  makes  the  following 
recommendation : 

"To  this  end  we  recommend  that  a  committee  of  this  association  be  appointed, 
to  prepare  such  data  and  suggestions  as  they  deem  best  for  presentation  to  the  leg- 
islature of  the  several  states;  that  said  committee  be  composed  of  one  member  of 
the  railroad  commission  of  each  of  such  states  and  they  be  authorized  to  formulate 
and  present  such  suggestions  as  they  may  deem  proper  and  that  will  tend  to  a  uni- 
formity of  the  laws  on  this  subject  in  the  different  states." 

The  suggestion  that  such  a  committee  be  appointed,  after  considerable 
discussion  was  adopted.  However,  the  instructions  of  the  convention 
were  forgotten  and  no  such  committee  ever  appointed  and  the  record 
shows  simply  "the  report  of  the  Grade  Crossing  Committee  was 
adopted." 

At  the  twenty-third  convention  the  chairman  of  the  Grade  Crossing 
Committee  in  his  report  emphasized  the  importance  of  action  rather 
than  discussion,  and  among  other  things  said : 

"We  fear  we  would  prove  unworthy  of  confidence  reposed  and  justify  your 
questioning  the  sincerity  of  our  effort,  if,  as  a  result  of  all  our  investigations  we 
have  nothing  to  offer  looking  to  a  solution  of  the  problems  under  consideration, 
and  though  it  may  be  in  part  a  repetition  of  what  has  previously  been  recom- 
mended, we  believe  that  as  to  grade  separation  we  should  renew  our  efforts  to 
have  the  legislature  of  our  respective  states  pass  a  law  requiring  that  each  rail- 
road operating  therein  should  be  required  to  eliminate  a  given  number  of  grade 
crossings  each  year,  and  at  such  points  as  the  Commission  having  authority  in  such 
state,  shall  direct.  The  expense  to  be  apportioned  between  the  state  and  county, 
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township,  or  village  as  the  case  may  be,  and  the  railroad  company,  as  the  commis- 
sion shall  determine." 

Following  the  discussion  upon  this  report  and  after  a  slight  amend- 
ment, we  note  the  record  contains  the  following  statement:  "The 
motion  to  adopt  the  report  as  amended  was  carried." 

At  the  convention  in  1912,  Hon.  William  F.  Rhea  of  Virginia,  the 
second  member  of  the  Grade  Crossing  Committee,  read  the  report  of 
Chairman  Jones  who  was  absent.  This  report  covers  eight  printed 
pages,  presenting  numerous  statistics  as  to  the  loss  of  life  and  a  compu- 
tation showing  the  great  financial  loss  sustained,  based  upon  the 
value  of  each  life  at  $2,000  and  which  amount  in  the  aggregate  to 
$38,000,000  annually.  The  report  also  discusses  intelligently  the  cost 
of  the  separation  of  grade  under  different  conditions  and  also  an 
equitable  division  of  that  expense.  He  further  suggests  different  kinds 
of  crossing  signals,  defining  those  that  have  been  most  effective.  Then, 
after  what  the  record  shows  to  be  two  pages  of  discussion,  the  committee 
were  paid  the  high  compliment  of  a  motion  made  and  carried  that  "The 
report  be  received  as  printed." 

The  Chairman  of  the  present  Committee  mailed  a  letter  to  every 
Commission  represented  by  membership  in  this  Association,  propound- 
ing several  questions,  among  them  the  following : 

"If  your  state  has  a  law  giving  the  commission  jurisdiction  over  the  abolition  of 
grade  crossings  or  their  establishment  was  it  enacted  at  the  suggestion  of  your 
commission  and  if  you  have  no  such  law,  has  your  commission  made  any  effort  to 
have  one  enacted?" 

and,  gentlemen,  you  may  be  surprised  to  hear  that  not  one-half  of  the 
replies  received  contained  an  answer  to  this  question,  and  of  those  who 
did  reply,  a  very  large  percentage  answered  "No." 

In  view  of  the  foregoing,  it  should  be  apparent  to  every  member  of 
this  Association  that  it  is  not  more  information  but  more  agitation  that 
is  necessary.  This  body  is  composed  of  men  who,  by  selection  of  the 
Governor  or  election  by  the  people,  have  in  a  large  measure  been  given 
jurisdiction  over  common  carriers,  and  no  phase  of  our  work  appeals 
more  strongly  to  the  public  mind  than  the  protection  of  human  life. 
We  admit  that  those  commissions  who  are  elected  receive  their  author- 
ity from  the  same  body  that  demands  protection,  yet  the  legislature  rep- 
resenting these  same  people  seem  quite  indifferent  to  the  importance  of 
clothing  these  Commissioners  with  sufficient  authority  to  enable  them 
to  properly  deal  with  the  greatest  known  menace  to  human  life  in  con- 
nection with  the  operation  of  railroads.  It  has  been  recommended 
again  and  again  in  previous  reports  that  the  several  commissions  who 
have  not  this  authority  or  whose  state  laws  do  not  contain  a  final 
determination  of  the  matter  should  recommend  to  the  legislature  of 
their  state  the  necessity  for  such  a  law,  but  these  recommendations 
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being  a  part  of  each  report  have  simply  been  adopted  by  the  general 
adoption  of  the  report  itself  and  no  further  action  taken.  It  is  there- 
fore obvious  that  unless  this  Association  awakens  to  the  necessity  of 
positive,  definite  action  to  a  greater  extent  than  what  simply  provokes 
discussion  in  the  consideration  of  this  subject  that  it  is  not  only  failing 
to  discharge  its  reasonable  obligation  but  in  a  measure  becomes 
responsible  for  the  loss  of  life  which  may  occur  in  the  future  at  rail- 
road crossings. 

In  previous  reports  it  has  been  recommended  that  a  committee  com- 
posed of  one  member  from  each  state  be  appointed  by  the  President  of 
this  Association  to  prepare  a  bill  outlining  such  uniform  legislation  as 
is  necessary  to  have  enacted  in  the  several  states  as  have  not  now  by 
statute,  or  authority  conferred  upon  the  Commission  of  such  state,  made 
suitable  provision  for  caring  for  grade  separation.  In  our  judgment 
such  a  committee  would  be  too  large  and  unwieldy  and  the  necessary 
action  would  not  be  taken.  We  therefore  recommend  that  the  regular 
grade  crossing  committee  appointed  for  the  ensuing  year  be  required 
to  include  in  its  report  a  draft  of  such  measure  for  presentation  to  the 
legislature,  of  such  states  wherein  authority  has  not  already  been  con- 
ferred upon  the  commission  or  some  other  body  as  will  fully  meet  all 
requirements,  not  only  as  to  the  authority  to  act  but  to  decide  as  to  the 
necessity,  apportion  the  expense  and  the  determination  of  all  matters  in 
connection  therewith.  That  after  their  report  has  been  submitted  and 
approved  by  the  Association,  the  committee  shall  be  continued  for 
another  year  and  instructed  to  communicate  promptly  with  the  com- 
missions of  such  states  as  have  not  now  sufficient  laws  relating  to  grade 
separation  and  ask  that  such  commissions  make  a  special  effort  to  have 
such  law  as  approved  by  the  Association  enacted  by  their  legislature 
and  that  such  committee  include  in  their  next  report  to  this  Association 
a  complete  record  of  the  results  obtained  in  each  state.  By  this  means 
may  we  hope  to  secure  some  prompt  and  definite  action  that  will  prove 
of  great  value. 

Most  respectfully  submitted. 

C.  L.  GLASGOW,  Chairman, 

Approved  by  letter  from 
O.  F.  BERRY,  of  Illinois, 
F.  E.  PAYNE,  of  Indiana, 
CHAS.  ELMQUIST,  of  Minn. 
DAVID  HARLOWE,  of  Wisconsin, 
N".  S.  KETCHUM,  of  Iowa. 

I  move  the  adoption  of  the  recommendations  made  in  this  report 
and  file  the  same. 
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The  PRESIDENT.  You  have  heard  the  report  and  the  motion  with 
reference  thereto.  What  is  your  pleasure? 

Mr.  FINN,  of  Kentucky.  So  that  this  convention  may  not  fall  into 
the  same  habit  that  has  subjected  former  conventions  to  criticism,  as 
expressed  in  this  report,  and  in  connection  with  the  motion  that  the 
report  be  received  and  printed,  I  desire  to  amend  that  motion  by  pro- 
viding that  the  present  Committee  on  Grade  Crossings  be  continued 
for  the  ensuing  year  and  that  this  committee  be  instructed  to  communi- 
cate with  the  various  Governors  of  the  various  States  who  have  not 
adequate  legislation  upon  grade  crossings,  and  that  this  communication 
include  a  copy  of  this  report,  together  with  a  draft  of  an  Act  'which 
will  give  to  each  State  adequate  authority  to  remedy  the  conditions  of 
which  this  report  complains. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  amendment  offered 
by  Mr.  Finn,  of  Kentucky.  Did  you  accept  that  amendment,  Mr. 
Elmquist  ? 

Mr.  ELMQUIST,  of  Minnesota.  Why  is  that  provision  made  ? 

Mr.  FINN,  of  Kentucky.  Because  the  Governors  of  the  various  States 
recommend  to  the  various  legislatures  the  character  of  the  legislation 
to  be  passed  by  their  legislatures,  and  so  that  they  shall  call  attention 
of  their  legislatures  to  this  defect  in  the  law.  Now,  the  purpose  is  to 
get  this  resolution  enacted  and  if  you  can  refer  this  matter  to  any 
other  authority  better  than  the  Governor,  I  will  accept  the  amendment. 
It  has  been  also  suggested  that  it  be  referred  to  the  Commissions  of 
each  State  and  to  that  I  have  no  objection. 

Mr.  HARLOWE,  of  Wisconsin.  When  I  was  appointed  a  member  of 
this  committee  and  a  copy  of  the  Chairman's  report  was  mailed  to  me, 
I  wrote  to  him  approving  of  the  same,  but  apparently  my  name  is 
omitted.  I  also  called  attention  to  the  fact  that  this  report  only  dealt 
with  the  elimination  of  grade  crossings.  It  seems  to  me  that  the  ques- 
tions which  are  to  be  submitted  to  the  Governors  and  to  the  various 
Commissions  should  have  reference  not  only  to  the  elimination  of  grade 
crossings,  but  to  the  protection  of  such  grade  crossings  as  cannot  be 
eliminated.  It  will  doubtless  take  many  years  before  grade  crossings 
will  be  eliminated  in  this  country.  In  the  meantime,  these  grade  cros- 
sings should  receive  protection  in  some  form,  either  by  crossing  bells 
or  gates  or  flagmen.  In  the  State  of  Wisconsin,  we  are  paying  particu- 
lar attention  to  the  protection  of  crossings,  and  by  the  elimination  of 
one  crossing  and  the  substitution  of  another,  either  at  grade  or  not  at 
grade.  We  have  full  power,  in  Wisconsin,  to  take  these  matters  up 
on  our  own  motion  as  well  as  under  complaint  of  the  town  authorities. 
It  seems  to  me  that  this  report,  as  I  stated  to  the  Chairman,  should 
have  gone  further  and  should  have  taken  into  consideration  the  ques- 
tion of  protection  where  crossings  cannot  be  eliminated. . 
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THE  PRESIDENT.  Do  you  wish  to  offer  that,  in  a  concrete  form,  as  an 
amendment  to  the  report  ? 

Mr.  FINN,  of  Kentucky.  I  will  accept  that,  because  I  think  the 
gentleman's  remarks  are  pertinent,  and  that  it  should  be  incorporated 
in  this  report,  and,  I  think,  the  Wisconsin  Act,  so  far  as  I  know,  is  an 
ideal  law  on  that  subject. 

The  PRESIDENT.  Anything  further  as  to  the  motion,  or  the  various 
amendments7  Those  in  favor  please  indicate  by  saying  aye,  and  the 
contrary  no. 

The  motion  was  unanimously  agreed  to. 

Mr.  NILES,  of  New  Hampshire.  Mr.  Chairman,  there  is  another 
matter  touched  on  in  this  report  which  I  should  like  to  hear  discussed, 
and  that  is  the  matter  of  trespassers  on  railroads.  That  is  because  T 
have  within  a  few  days  seen  a  very  interesting  newspaper  item,  which 
I  have  in  my  hand.  This  is  from  the  New  York  World,  of  October 
12th,  describing  the  steps  that  are  now  being  taken  in  the  State  ot 
New  York  to  prevent  trespassing  on  railroads.  The  item  is  headed 
"Fifteen  hundred  arrests  in  New  York  each  month  for  a  new  crime, 
trespassing  on  railroad  tracks;  caught  in  dragnet  spread  in  towns  be- 
tween Albany  and  Buffalo,"  and  so  on. 

From  this  item,  it  appears  that  the  New  York  Central  Railroad  has 
set  to  work  to  prevent  trespassing  on  its  tracks  and  that  it  has  gone 
at  it  in  an  extremely  sane  manner.  It  has  found  what  everyone  has 
found,  where  there  are  laws  against  trespassing  on  railroads,  and,  but 
for  something  in  this  report  and  other  reports,  I  would  have  supposed 
there  were  such  laws  everywhere — it  has  found  the  difficulty  is  in  the 
enforcement  of  the  law.  Public  sentiment  is  against  the  enforcement 
of  the  law.  They  have  appointed  an  agent  to  travel  about  and  create 
public  sentiment  in  favor  of  the  enforcement  of  the  law.  This  item 
narrates  the  difficulties  he  had  in  many  cases  with  prosecuting  attor- 
neys and  with  Justices  before  whom  these  cases  came,  in  convincing 
them  that  the  law  ought  to  be  enforced.  But,  they  have  been  convinced, 
and  it  is  now  being  enforced  in  New  York  to  the  extent  that  1500 
arrests  are  being  made  monthly  for  trespassing  on  railroad  tracks  in 
New  York.  Now,  if  there  is  here  any  member  of  one  of  the  New 
York  Commissions  who  is  better  informed  on  this,  I  wish  he  would 
tell  us  something  more  of  how  this  is  working  out.  It  is  a  very  inter- 
esting thing  to  us,  because  the  loss  of  life  from  trespassing  on  rail- 
roads is  prodigous.  The  statistics  given  here  show  that  there  are 
5,284  killed  yearly,  in  the  United  States,  and  5,687  injured,  an  aver- 
age of  14  a  day  killed,  in  the  United  States,  trespassing  on  railroad 
tracks.  We  have  found  it  impossible  to  stop  this.  We  have  suggested 
to  the  railroads  in  New  Hampshire  that  they  should  stop  it,  and  they 
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have  said  that  public  sentiment  was  against  it  and  they  could  not  do 
it,  and  could  not  secure  convictions.  Now,  if  it  can  be  done  it  ought 
to  be  done,  and  I  should  very  much  like  to  hear  how  it  is  working  out 
in  Xew  York. 

The  PRESIDENT.  Is  anyone  here  from  either  of  the  New  York  Com- 
missions ? 

.  Mr.  KILPATKICK,  of  Illinois.  Mr.  President,  I  would  like  to  give 
you  a  brief  statement  that  was  compiled  by  Mr.  Rogers,  the  General 
Claim  Agent  of  the  Chicago  &  North  Western  Railway  Company,  who 
is  the  father  of  the  "Safety  First"  business  all  over  the  United  States. 
He  prepared  a  few  figures  on  trespassing  on  railroads,  which  I  would 
like  to  read  for  the  information  of  the  convention.  He  says:  "Be- 
cause this  is  the  only  civilized  country  in  the  world  that  does  not  pro- 
hibit trespassing  on  railroad  tracks,  in  20  years,  86,733  trespassers 
were  killed,  94,646  trespassers  were  injured,  181,379  total  trespassers 
were  killed  and  injured  on  the  railroads  of  this  country,  which  were 
divided  as  follows:  25,000  young  people,  under  18  years  of  age,  re- 
siding in  the  vicinity  of  the  accident,  many  of  them  under  10  years  of 
age;  36,276  tramps  and  hoboes;  120,103  citizens  of  the  locality  in 
which  the  accident  occurred,  mostly  wage  earners."  And,  he  says: 
"why  not  make  laws  the  enforcement  of  which  would  stop  this  loss? 
It  would  cost  the  public  less  to  enforce  such  laws  than  it  does  to  pick 
up  and  bury  the  dead  and  care  for  the  crippled." 

In  connection  with  this  I  would  like  to  say  that  the  Governor  of  our 
State,  the  Hon.  Edward  F.  Dunne,  issued  a  circular  letter  about  sixty 
days  ago  in  which  he  invited  the  presidents  or  managing  officers  of  all 
of  the  railroads  in  the  State  of  Illinois  to  meet  with  him  at  the  Capi- 
tol, and  talk  over  the  enormous  slaughter  and  deaths  of  people  on 
railroad  crossings  in  our  own  state.  This  was  very  largely  attended 
by  representative  men ;  Mr.  Worthington,  of  the  Chicago  &  Alton,  was 
present  and,  in  fact,  I  think  there  was  not  one  of  the  Trunk  Lines,  or 
even  the  other  lines  of  road,  the  interurban  lines,  but  what  was  repre- 
sented at  that  meeting.  We  found  on  investigation,  and  I  have  the 
figures  here,  that  in  the  State  of  Illinois  alone  we  had  15,932  grade 
highway  crossings.  The  matter  was  talked  over  and  discussed  very 
thoroughly  by  the  Governor  and  by  these  gentlemen,  who  said  that  if 
there  was  anything  that  they  could  possibly  do  to  correct  the  conditions 
that  we  found  in  the  State,  they  would  be  very  glad  to  cooperate  with 
the  Governor  in  changing  the  conditions.  A  part  of  it  was  that  auto- 
mobiles are  one  of  the  very  largest  methods  of  transportation  in  this 
country  now,  and  Illinois,  being  a  prairie  state,  a  very  large  .number 
of  automobiles  were  being  used  on  the  highways  and  a  great  many  of 
the  accidents  were  caused  to  them.  I  do  not  think  that  is  limited  to 
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the  State  of  Illinois  alone.  These  accidents  were  caused  by  the  auto- 
mobiles being  struck  on  the  railway  crossings.  One  thing,  in  particu- 
lar, was  that  the  railway  grade  was  in  a  great  many  instances  higher  or 
lower  at  the  point  of  crossing  than  the  highway  was  itself,  and  the  rail- 
way management  said  that,  in  every  case"  where  they  could  possibly  do 
so,  they  would  either  make  an  overhead  or  under  crossing,  or  in  some 
cases  they  would  grade  the  right  of  way  from  the  right  of  way  line 
over  the  track  of  the  railroad  so  that  there  would  not  be  what  is  known 
as  a  hogback  crossing,  the  great  difficulty  being  that  a  great  many  of 
these  automobiles  ride  up  on  the  track  and  the  engine  dies  there.  I 
think  it  is  identical  in  importance,  and  I  am  glad  the  gentleman 
called  attention  to  it,  because,  as  you  see  by  these  statistics,  there  are 
immense  numbers  of  people  in  this  country  who  are  being  killed  or 
injured  at  these  places  every  year. 

Mr.  ELMQTJIST,  of  Minnesota.  I  am  very  sure  there  is  some  valu- 
able information  in  the  statement  you  have  for  the  members  of  this 
convention,  as  well  as  the  succeeding  committees,  and  I  desire  to  ask 
if  you  have  any  objection  to  filing  that  in  connection  with  this  report? 

Mr.  KILPATRICK,  of  Illinois.  I  would  be  very  glad  to  furnish  it, 
and  I  have  the  report  of  a  Committee  on  Saftey  Appliances,  which 
contains  a  great  deal  of  this  statistical  matter  as  to  trespassing,  and 
so  forth. 

Mr.  ELMQUIST.  of  Minnesota.  I  ask  that  it  be  agreed  that  the  state- 
ment be  filed,  as  well  as  the  one  to  which  Mr.  Kilpatrick  has  just 
alluded,  as  a  part  of  the  report  of  this  committee. 

The  PRESIDENT.  There  will  be  no  objection  to  that,  I  suppose. 

Mr.  HARLOWE,  of  Wisconsin.  The  Wisconsin  Legislature  made  an 
effort  to  have  laws  passed  with  reference  to  trespassing,  but,  unfortun- 
ately, the  members  of  the  Legislature  did  not  look  at  it  in  the  same 
light  as  the  Railroad  Commissions.  We  used  every  possible  means  to 
put  the  bill  through,  but  failed.  We  have  a  complete  record  of  all  the 
deaths  which  occur  on  railroads  in  the  State  of  Wisconsin,  and,  inas- 
much as  some  statistics  have  been  offered  here,  I  might  state  that  dur- 
ing the  year  ended  June  30th,  1913,  there  were  137  trespassers  killed 
and  92  injured.  At  unprotected  crossings,  27  persons  killed  and  92  in- 
jured. At  crossings  protected  by  a  bell,  3  killed  and  6  injured.  Where 
there  was  a  flagman,  4  injured,  and  where  there  were  gates,  4  killed 
and  8  injured. 

The  PRESIDENT.  Do  I  understand  that  the  gentleman  from  Wiscon- 
sin wishes  to  offer  a  concrete  motion  to  the  effect  of  including  tres- 
passing protection  with  the  other  ? 

Mr.  HARLOWE,  of  Wisconsin.  No. 

The  PRESIDENT.  The  gentleman  from  Xew  Hampshire  spoke  first 
about  including  reference  to  trespassing,  did  he  not  ? 
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Mr.  NILES,  of  New  Hampshire.  No,  I  did  not  move  to  amend  the 
motion. 

The  PRESIDENT.  No,  you  did  not. 

Mr.  NILES,  of  New  Hampshire.  I  understood  the  motion  had  been 
adopted,  and  I  simply  brought  the  matter  up  for  discussion  and  for 
light. 

Mr.  STUTSMAN,  of  North  Dakota.  It  seems  to  me  that  the  laws  for- 
bidding trespassing  on  a  railway  company's  right  of  way  operates  for- 
ward and  backward.  It  is  a  two  edged  sword  and  it  is  especially  harm- 
ful unless  very,  very  rigidly  enforced.  I  have  in  mind  a  concrete  in- 
stance where  a  man  was  killed  in  the  night  time  by  a  railroad  train, 
the  engine  of  which  did  not  have  a  headlight ;  the  engine  was  running 
in  the  black  night  absolutely  without  any  sign  of  a  spark  of  a  head- 
light, and  it  killed  a  man  on  the  track.  His  widow  consulted  with 
lawyers  and  the  lawyers  advised  her  that  she  had  no  case,  and  never 
even  bothered  to  sue  the  railroad  company  for  damages.  Why?  Be- 
cause, at  the  time,  he  happened  to  be  using  the  railroad  as  a  highway. 
In  North  Dakota,  sometimes  the  snows  are  so  deep,  or  the  snow  drifts 
into  such  large  drifts,  that  it  is  impossible  to  get  over  the  country  along 
the  ordinary  roads  and,  it  sometimes  happens,  that  when  the  branch 
lines  of  the  railroad  have  broken  through  the  snow  and  created  a  road, 
they  use  it  for  sleighs,  and  sleighs  run  right  along  on  the  tracks.  And, 
the  man  was  driving  in  a  sleigh  in  the  night  time  on  the  track  and  was 
killed.  Of  course,  if  the  law  against  trespassing  had  been  rigidly  en- 
forced in  my  State,  perhaps  he  would  not  have  used  the  track  for  a 
highway,  and  might  not  have  been  killed.  I  just  cite  that  to  illustrate 
the  fact  that  if  legislation  makes  it  an  effense  to  use  the  railway  right 
of  way  for  any  other  purpose  than  to  operate  trains,  making  the 
public  trespassers  throws  the  presumption  of  negligence  upon  such 
trespasser,  so  that  he  is  not  entitled  to  recover  for  injuries. 

Now,  like  the  gentleman  from  New  Hampshire,  I  would  like  to 
ask  a  question,  although  the  report  has  been  adopted,  as  bearing  upon 
the  situation  when  we  come  to  read  it  again.  I  should  be  glad  to  know, 
on  behalf  of  our  State,  what  has  ever  been  done  in  the  way  of  legisla- 
tion in  reference  to  building  underground  or  overhead  crossings  in  the 
Eastern  States,  whether  there  has  been  any  legislation  in  the  Eastern 
States,  or  whether  any  such  legislation  has  proved  operative;  whether 
any  of  these  recommendations,  for  instance,  have  ever  been  put  in 
force;  whether  there  has  been  any  concerted  effort  made  to  eliminate 
the  grade  crossings.  We  have  our  vast  prairies  out  there  with  hun- 
dreds of  miles  of  track  in  sparsely  settled  countries,  where  it  is  prac- 
tically impossible  and  not  feasible  to  have  overhead  or  underground 
crossings,  either,  but  the  time  is  coming  when  we  will  have  to  prepare 
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for  that,  and  it  would  be  useful  to  our  Commission  and  to  our  legis- 
lature to  be  able  to  know  the  history  of  the  situation  in  the  more  thickly 
populated  States.  I  would  be  glad  to  know  if  there  have  ever  been  any 
efforts  in  the  thickly  populated  States  to  eliminate  grade  crossings,  and 
whether  it  has  been  feasible? 

Mr.  ELMQUIST.  of  Minnesota.  With  reference  to  the  report  two  years 
ago,  you  will  find  all  the  laws  bearing  upon  that  question,  in  all  of 
the  States,  together  with  quite  a  full  analysis  of  the  method  of  treat- 
ment. 

Mr.  STUTSMAN,  of  North  Dakota.  But,  do  you  know  whether  any  of 
these  laws  have  proved  effective,  and  whether  any  grade  crossings  have 
actually  been  eliminated  ? 

Mr.  ELMQUIST,  of  Minnesota.  Oh,  yes,  many  of  the  Eastern  States 
are  eliminating  a  certain  per  cent  of  grade  crossings  each  year. 

Mr.  STUTSMAN,  of  North  Dakota.  That  is  done  under  the  direction 
of  the  Commission,  in  each  State  ? 

Mr.  ELMQUIST,  of  Minnesota.  And,  in  some  of  the  States  it  is  a 
positive  legislative  matter. 

REPORT  OF  COMMITTEE  ON  LEGISLATION. 

The  PRESIDENT.  The  next  report  is  that  of  the  Committee  of  Legis- 
lation, Honorable  Lawton  E.  Hemans,  of  Michigan,  Chairman. 
Mr.  HEMANS,  of  Michigan.    [Reading.] 

It  is  due  the  members  of  the  Committee  on  Legislation  of  this  body 
to  say  that  the  Chairman  assumed  the  duties  of  the  position  by 
interim  appointment  upon  the  retirement  of  Hon.  Ira  B.  Mills,  of 
Minnesota;  that  since  assuming  such  duties  there  has  been  no  oppor- 
tunity for  conference  between  the  members  of  the  Committee,  and 
consequently  the  report  is  expressive  of  the  views  of  the  Chairman 
rather  than  of  the  combined  and  matured  opinion  of  the  Committee. 
That  is  offered  with  the  qualification  I  have  already  given. 

A  fair  survey  of  the  commerce  of  the  nation  and  a  critical  exami- 
nation of  the  political  means  best  calculated  to  promote  its  develop- 
ment and  subserve  the  greatest  public  interest  emphasizes,  as  never 
before  in  the  history  of  the  nation,  the  practical  necessity  of  remov- 
ing, as  far  as  possible,  the  conflict  of  jurisdictions  that  exists  between 
the  various  states  and  the  federal  government  and  the  lack  of  harmony 
that  exists  between  the  states  themselves. 

The  conflict  of  jurisdiction  arising  from  the  commerce  clause  of 
the  federal  constitution  is  as  old  as  that  document  itself  and  there  is 
little  to  indicate  that  the  conflict  is  one  in  which  there  is  prospect 
of  even  ultimate  adjustment.  But  this  condition  argues  for  neither 
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the  elimination  of  either  jurisdiction  or  for  the  curtailment  of  the 
power  which  either  exercises  within  constitutional  limits. 

Both  the  Federal  and  the  State  Commissions  answer  demands  in 
our  great  commercial  activity  even  if  they  were  not  institutions 
rooted  in  our  dual  system  of  government  and  the  constitutional  pro- 
visions through  which  each  exercises  its  power. 

The  vastness  of  our  territorial  extent,  the  conflicting  interests  of 
independent  states  and  widely  separated  communities  upon  the  one 
hand,  and  the  practical  necessity  of  forums  close  at  hand  and  easy  of 
access  to  the  great  body  of  the  public  asking  redress  of  grievance 
upon  matters  arising  with  the  agencies  of  transportation  as  well  as 
the  political  genius  of  our  people  which  has  found  its  highest  expres- 
sion through  officials  locally  chosen  and  directly  responsible,  on  the 
other  hand,  without  constitutional  grants  and  reservations  would  have 
made  highly  desirable  the  institution  of  an  Interstate  Commerce 
Commission  for  the  regulation  of  commerce  between  the  states  and 
the  creation  of  the  several  state  commissions  exercising  similar  powers 
within  more  restricted  spheres.  While  there  is  an  urgent  demand 
on  the  part  of  the  railroads  as  a  class  that  they  be  subjected  to  the 
regulation  of  one  federal  body  and  freed  from  the  regulations  emanat- 
ing from  forty-eight  state  bodies,  still  both  will  unquestionably 
remain,  each  satisfying  a  need  born  in  the  very  nature  of  things. 

The  legislative  need  of  the  present  is  the  elimination  of  the  need- 
less, valueless  and  we  may  say  senseless  conflict  that  exists  between 
the  several  states  and  between  the  states  and  the  federal  authority 
upon  kindred  phases  of  interstate  and  intrastate  commerce. 

Every  state  joins,  or  should  join  with  the  federal  government  for 
the  most  approved  type  of  safety  appliance.  Justice  and  fairness 
to  the  employe  upon  a  transcontinental  railroad,  should  be  no  higher 
type  of  justice  and  fairness  than  that  insured  by  the  statutes  of  Maine 
or  California.  Michigan  and  Texas  have  each  a  joint  interest  with 
every  other  state  that  equitable  rules  and  practices  prevail  for  the 
movement  of  all  traffic  and  it  should  not  be  difficult  to  come  to  an 
understanding  and  fairly  uniform  agreement  as  to  what  those  equit- 
able rules  and  practices  should  be. 

One  year  ago,  the  Chairman  of  the  Interstate  Commerce  Com- 
mission, in  his  address  of  welcome  to  this  Association,  among  other 
pertinent  and  valuable  suggestions,  said: 

'Each  Commission  is  entirely  independent  and  at  the  same  time, 
it  is  for  the  public  interest  that  our  activities  should  be  harmon- 
ized. It  is  greatly  in  the  public  interest  that  the  structure  of  rate 
regulation,  that  the  rates  and  practices  under  which  the  transporta- 
tion by  rail  of  this  country  is  conducted,  whether  state  or  interstate, 
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should  be  one  harmonious  and  homogenous  whole.'  This  sentiment 
may  well  be  taken  as  expressing  the  basis  that  should  guide  legisla- 
tion affecting  commerce  in  the  various  states. 

From  a  study  of  the  reports  of  the  past  legislative  committees  of 
this  Association,  it  is  apparent  that  it  was  the  original  design  of 
this  Association  in  creating  the  Committee  on  Legislation,  to  further 
the  elimination  of  one  source  of  conflict  by  promoting  uniform  legis- 
lation among  the  various  states  and  by  Congress  on  subjects  relating 
to  interstate  and  intrastate  commerce.  Five  years  ago  the  Committee 
on  Legislation  of  this  Association,  through  the  Hon.  Martin  A.  Knapp 
of  the  Interstate  Commerce  Commission,  as  Chairman,  recommenderl 
that  the  members  of  this  Association  exert  themselves  in  their 
respective  states  to  secure  uniform  legislation,  conforming  to  the 
federal  laws  upon  the  following  subjects: 

(a)  Safety  appliances. 

(b)  Car  service  and  car  distribution. 

(c)  Methods  of  bookkeeping  and  accounting. 

(d)  Annual  reports  to  public  authorities. 

(e)  Bills  of  lading. 

(f)  Transporting  explosives. 

(g)  Free  and  reduced  rate  transportation. 

(h)  Filing,  publishing  and  compulsory  observance  of  rates,  includ- 
ing laws  for  punishment  for  departure  from  tariffs  or  other 
rebate  practices. 

(i)  General  provisions  designed  to  secure  improvement  in  freight 
and  passenger  service. 

At  the  present  time,  several  other  subjects  might  well  be  included 
in  the  list,  among  which  might  be  mentioned:  employers'  liability, 
a  law  fixing  liability  for  goods  lost  or  damaged  in  transit  and  still 
many  other  subjects,  but  an  examination  of  the  statutes  of  various 
states,  discloses  that  the  list  as  given  five  years  ago  is  still  an 
admirable  one  to  guide  future  effort  in  the  direction  of  uniform  legis- 
lation, for  as  yet,  the  nation  considered,  there  is  a  woeful  lack  of 
uniformity.  The  reason  for  this  condition,  we  are  persuaded,  is  to 
be  found  in  the  lack  of  necessary  organization  within  this  Associa- 
tion to  formulate  the  desired  statutes  and  supply  the  persistency 
necessary  to  secure  their  enactment  in  widely  separated  states. 

In  most  of  the  states  there  have  been  appointed,  under  legislative 
authority,  Commissioners  on  Uniform  State  Laws.  Those  Commis- 
sioners form  a  national  body,  which  act  in  co-operation  with  the 
American  Bar  Association.  This  national  body  has  been  instrumental 
in  the  passage  of  much  uniform  legislation  in  the  several  states,  but 
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so  far,  its  efforts  have  been  mainly  directed  to  statutes  affecting  the 
various  phases  of  commercial  law.  The  service  and  assistance  of  this 
highly  efficient  organization  is  available  for  such  legislation  as  this 
Association  may  desire  to  promote,  and  we  would  recommend  that 
appropriate  action  be  taken  by  this  Association,  empowering  the  Com- 
mittee on  Legislation,  to  confer  with  the  Commissioners  on  Uniform 
Laws  at  their  next  annual  meeting,  to  the  end  that  there  may  be 
brought  about  a  basis  of  co-operation  in  the  preparation  and  support 
of  legislation  affecting  commerce  and  transportation  within  the  various 
states;  that  bills  designed  to  cover  the  various  subjects  of  desired 
uniform  legislation  may  be  prepared  and  timely  submitted  for  the 
criticism  of  the  various  State  Commissions  before  offered  for  legis- 
lative approval. 

With  the  adjustment  and  harmonizing  of  the  laws  of  the  several 
states  on  questions  affecting  commerce,  the  query  naturally  arises  if 
it  is  not  possible  to  establish  some  closer  bond  of  union  between  the 
federal  and  state  commissions  that  administer  laws  so  closely 
interwoven. 

The  creation  of  such  a  union,  if  possible  under  constitutional  pro- 
visions, would  seem  to  be  highly  desirable.  It  has  been  constantly 
urged  that  it  be  brought  about  as  a  matter  of  agreement;  it  would  be 
infinitely  more  effective  as  a  matter  of  law. 

From  the  inception  of  our  government,  Congress  in  various 
instances,  has  made  use  of  state  agencies  for  the  administration  of 
federal  statutes.  This  has  been  especially  true  as  to  the  judicial 
machinery  of  the  States.  The  instances  in  which  Congress  has, 
through  its  enactments,  made  use  of  the  courts  of  the  several  states 
for  the  effectuation  of  federal  functions  are  too  numerous  to  need 
mention.  Justice  Bradley,  speaking  for  the  United  States  Supreme 
Court  in  the  case  of  Claflin  vs.  Houseman,  93  U.  S.  136,  said:  "It 
is  true  that  the  sovereignties  are  distinct  and  neither  can  interfere 
with  the  proper  jurisdiction  of  the  other  *  *  *  and  hence  the  state 
courts  have  no  power  to  review  the  action  of  the  federal  courts,  nor 
the  federal  the  state,  except  where  the  federal  constitution  or  laws  are 
involved.  But  there  is  no  reason  why  the  state  courts  should  not  be 
open  for  the  prosecution  of  rights  growing  out  of  the  laws  of  the 
United  States  to  which  their  jurisdiction  is  competent  and  not 
denied." 

Chief  Justice  Marshall,  in  the  case  of  McCulloch  vs.  State  of 
Maryland,  made  use  of  the  following  significant  language:  "But 
we  think  the  second  construction  of  the  constitvition  must  allow  to  the 
national  legislature  that  discretion  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  coined  into  execution  which  will  enable 
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that  body  to  perform  the  high  duties  assigned  to  it  in  the  manner 
most  beneficial  to  the  people.  Let  the  end  be  legitimate;  let  it  be 
within  the  scope  of  the  constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  consistent  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional." 

In  the  opinion  in  the  case  of  Levin  vs.  The  United  States,  reported 
in  128  Federal  826,  a  large  number  of  instances  in  which  Congress 
has  made  use  of  state  agencies  for  the  enforcement  and  administration 
of  federal  statutes  are  collated  and  in  the  same  case,  the  learned 
Judge  affirms  that  there  is  nothing  that  "expressly  or  impliedly  pro- 
hibits the  Congress  from  conferring  judicial  power  upon  other  courts 
or  upon  executives  or  other  officers  in  other  cases  within  its  opinion 
where  the  devolution  of  such  power  is  either  necessary  or  convenient 
in  the  execution  of  the  authority  granted  to  the  legislative  as  to 
the  executive  department  of  the  government  through  the  constitution." 

It  is  not  the  purpose  of  this  report  to  stand  as  a  brief  for  the 
claimed  power  of  Congress  to  employ  state  agencies  in  certain  phases 
of  the  regulation  of  commerce.  It  is  only  proposed  to  call  attention 
to  the  subject  as  affording  a  means,  if  constitutional,  whereby  a  vex- 
atious source  of  conflict  and  duplication  may  be  eliminated,  the  bond 
of  union  between  the  distinct  parts  of  the  great  regulating  organiza- 
tion strengthened  and  each  part  maintained  in  its  integrity  and 
independence. 

The  subjects  that  might  be  beneficially  submitted  to  state  agencies 
through  a  federal  statute  without  curtailment  of  the  powers  of  the 
Interstate  Commerce  Commission  are  numerous.  Practical  experi- 
ence but  emphasizes  the  statement  of  Judge  Cooley  in  his  great  work 
on  Constitutional  Limitations,  that  the  "general  police  power  can 
better  be  exercised  under  the  provisions  of  the  local  authority"  and  yet 
it  is  also  true,  and  has  been  judicially  stated  that  "the  line  of  dis- 
tinction between  what  constitutes  an  interference  with  commerce  and 
what  is  police  regulation  is  exceedingly  dim  and  shadowy."  The  so 
called  "twilight  zone"  holds  the  possibilities  of  conflict  and  discord 
innumerable.  Any  scheme  that  will  work  for  the  solution  of  such 
problems  through  the  higher  efficiency  of  the  local  authorities,  acting 
in  harmony  with  the  federal  law,  is  greatly  to  be  desired.  The 
numerous  instances  in  which  the  State  Commissions  could  supplement 
ihe  work  of  the  Interstate  Commerce  Commission  need  not  be  given. 
Indeed  if  inaugurated  as  a  policy,  its  development  would  necessarily 
be  with  steps  of  caution,  but  in  one  instance  it  already  seems  plain 
tli at  a  federal  statute  of  this  character  would  be  desirable  and  efficient. 

Within  the  past  decade,  many  states,  including  most  of  the  states 
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in  the  northwest,  have  enacted  statutes  empowering  their  Commis- 
sions to  pass  upon  all  questions  affecting  the  stock  and  bonds  issued 
by  railroads  and  other  public  utilities.  Today,  a  railroad  traversing 
a  half  dozen  states,  must  submit  its  application  for  securities  at  as 
many  different  state  capitols  under  varying  conditions  of  both  law 
and  procedure.  A  federal  statute  making  use  of  the  state  agency 
already  provided,  would  remove  this  duplication,  and  the  burden 
incident  to  it,  and  tend  to  bring  about  uniformity  in  regard  to  those 
securities  that  must  remain  exclusively  under  state  control. 

If  it  should  be  urged  that  such  a  scheme  presents  practical  diffi- 
culties, let  it  be  remembered  that  daily,  the  state  courts  are  admitting 
aliens  to  citizenship  under  the  forms  of  a  federal  statute  and  that 
local  officials  are,  in  every  case,  reporting  to  the  Bureau  of  Immigra- 
tion and  Naturalization  in  obedience  to  the  laws  of  Congress. 

If  conditions  such  as  this  can  not  be  remedied  by  a  federal  statute, 
we  submit  that  they  should  be,  through  state  laws,  providing  that 
such  proceedings  had  before  one  Commission,  when  properly  authenti- 
cated, might  be  filed  with  the  Commission  of  a  sister  state,  with  the 
Bame  force  and  effect  as  though  the  proceedings  were  originally  had 
there. 

All  of  which  is  respectfully  submitted. 

LAWTON  T.  HEMANS,  of  Michigan, 

Chairman. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  report  of  the  Com- 
mittee. What  is  your  pleasure? 

Mr.  HEMANS,  of  Michigan.  I  move  the  adoption  of  the  report ;  and  if 
it  is  not  already  included  in  the  motion,  I  move  that  the  suggestion  in 
the  report  be  adopted,  that  the  Committee  on  Legislation  confer  with 
the  Xational  Association  on  Uniform  Laws. 

Mr.  AITCHISON,  of  Oregon.  May  I  inquire  whether  the  motion  in- 
cludes the  adoption  of  the  proposition  for  the  settlement  of  mutual  re- 
lations of  State  and  Federal  Governments? 

Mr.  HEMANS,  of  Michigan.  It  does  not.  That  is  not  included  in  the 
report,  as  a  suggestion. 

The  PRESIDENT.  Gentlemen,  the  question  is  on  the  motion  of  the 
Chairman  of  the  Committee  presenting  this  report.  Are  there  any 
further  remarks  ? 

The  motion  was  unanimously  agreed  to. 

The  PRESIDENT.  The  next  report  in  order  is  that  of  the  Committee 
on  Powers,  Duties  and  Work  of  State  Railway  Commissions,  of  which 
W.  G.  Smith  of  South  Dakota  is  Chairman.  Is  there  any  report  from 
that  Committee? 
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Mr.  Kii.i-Ai  iM(  K,  of  Illinois.  There  is  no  report  from  that  Com- 
mittee. 

The  PKKSIKKXT.  The  next  report  in  order  is  from  the  Committee  on 
Railroad  Taxes  and  Plans  for  Ascertaining  Fair  Valuation  of  Railroad 
Property.  I  understand  that  report  has"  been  set  for  a  special  hour 
tomorrow. 

The  next  reporr  in  order  is  that  on  Kates  and  Hate  Making,  of  which 
Mr.  MCKNIGHT,  of  Arkansas  is  Chairman.  Is  there  any  report  from 
that  committee  ? 

Mr.  KILPATRICK,  of  Illinois.      There  is  no  report. 

The  PRESIDENT.  The  report  on  Railway  Capitalization  is  next  in 
order.  That  has  been  fixed  as  a  special  order  for  tomorrow. 

The  next  report  in  order  is  that  on  Railway  Service  and  Railway 
Accommodations,  of  which  Mr.  BURR,  of  Florida,  is  Chairman.  Has 
there  been  any  report  filed  ? 

Mr.  KILPATRICK^  of  Illinois.  No  report  has  been  filed. 

The  President.  The  next  report  in  order  is  on  Safety  Appliances. 

Mr.  KILPATRICK,  of  Illinois.  Mr.  President,  as  a  great  many  of  the 
members  of  this  Convention  have  already  retired  from  the  hall,  and  as 
there  are  some  very  important  matters  in  this  report  on  Safety  Appli- 
ances, and  I  wish  to  have  as  full  an  attendance  as  possible  to  consider 
it,  I  move  that  the  Convention  adjourn  until  tomorrow  morning,  at  ten 
o'clock. 

The  motion  was  agreed  to  and,  at  4:40  o'clock  p.  m.,  the  Convention 
adjourned  until  Wednesday,  October  29,  1913,  at  10  o'clock  a.  m. 
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ROOMS  OF  THE  INTERSTATE  COMMERCE  COMMISSION, 

Washington,  D.  C.,  Oct.  29,  1913. 

The  Convention  reassembled  at  10  o'clock,  a.  m.,  and  was  called 
to  order  by  the  President. 

The  PRESIDENT.  There  is  a  special  order  for  this  morning,  but  I 
want  to  make  an  announcement  or  two. 

Are  any  of  the  members  of  the  Committee  on  Shippers'  Claims 
present  ?  That  Committee  consists  of  Halford  Erickson  of  Wisconsin, 
B.  T.  Stantoii  of  Montana,  H.  T.  Clarke  of  Nebraska,  M.  J.  Brecht  of 
Pennsylvania,  B.  A.  Enloe  of  Tennessee,  Allison  Mayfield  of  Texas 
and  John  W.  Redmond  of  Vermont.  Are  any  of  those  gentlemen  here  ? 

FEDERAL  REGULATION  OF  INTRASTATE  RATES. 

The  PRESIDENT.  The  special  order  for  this  morning  is  an  address  by 
Hon.  Laurence  B.  Finn,  Chairman  of  the  Railroad  Commission  of 
Kentucky,  the  subject  of  his  address  being,  "Should  Congress  Extend 
the  Power  and  Authority  of  the  Federal  Government  Relative  to 
the  Regulation  of  Intrastate  Rates."  An  explanation  in  regard 
to  that  is  due.  The  ink  was  hardly  dry  on  the  deliverance  of  the  Su- 
preme Court  in  the  Minnesota  rate  cases  before  we  saw  statements 
here  and  there  in  the  press  that  some  member  of  Congress  was  about 
to  come  to  the  front  with  a  bill,  which  he  thought  would  remedy  what; 
he  thought  was  the  lack  of  exercise  of  power  by  Congress,  as  pointed 
out  in  the  opinion  in  the  Minnesota  rate  cases.  In  other  words,  some 
members  of  Congress  seemed  to  think  that,  if  Congress  had  not  so 
far  exercised  power  with  reference  to  intrastate  jurisdiction,  it  should 
do  so.  Knowing  how  strongly  Mr.  Finn  felt  in  the  matter,  and  know- 
ing how  ably  he  could  present  the  situation,  I  asked  him  to  prepare 
an  address  for  this  occasion,  and  he  has  complied,  upon  my  strenuous 
insistence.  (Applause.) 

We  will  now  listen  to  Mr.  Finn's  address. 

Mr.  FINN,  of  Kentucky.  Mr.  President  and  Gentlemen  of  the  As- 
sociation, by  request  of  the  President  I  shall  speak  to  you  on  the  fol- 
lowing subject: 

"Shall  Congress  extend  the  Power  and  Authority  of  the  Federal  Government 
relative  to  the  regulation  of  Intrastate  Rates?" 
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The  question  itself  suggests  two  inquiries.  First,  Shall  the  Inter- 
state Commerce  Commission  be  onerated  with  the  additional  duty  of 
regulating  intrastate  rates  ?  Second,  Has  the  Federal  government  any 
authority  under  the  Federal  Constitution  to  regulate  intrastate  rates  ? 

The  first  inquiry  presents  a  practical  problem  and  should  be  an- 
swered according  to  the  feasibleness  of  the  plan.  The  second  inquiry 
involves  a  legal  question  and  should  be  answered  according  to  the  terms 
of  the  Federal  Constitution. 

We  will  consider  these  inquiries  seriatim.  To  administer  the  laws 
and  execute  the  plans  and  policies  of  government  for  the  United  States 
is  a  big  business  undertaking.  This  business  of  the  government  is 
carried  on  by  public  servants  chosen  from  among  the  people  and 
charged  by  law  with  certain  duties  to  perform.  Efficiency  in  the  dis- 
charge of  these  duties  is  the  chief  aim  desired,  and  whatever  plan  that 
can  be  formed  consistent  with  the  contract  or  the  Constitution  should 
be  devised  to  accomplish  this  end.  Experience  and  observation  show 
efficiency  lacking  under  several  conditions.  Efficiency  cannot  be  ex- 
pected in  any  degree  approaching  perfection  when  the  task  overburdens 
the  worker  with  duties  or  the  organization  necessary  to  accomplish  it  is 
so  numerous  that  it  becomes  unwieldy  and  cumbersome  or  when  the 
employees  are  so  separated  by  distance  that  they  cannot  be  conveniently 
brought  together  under  one  management. 

Assuming  of  course  that  this  task  must  be  done  by  the  Interstate 
Commerce  Commission  we  already  find  seven  men,  members  of  this 
Commission,  charged  with  the  most  complicated  task  and  gigantic 
undertaking  that  has  ever  been  delegated  to  government  employees. 
Their  duties  are  already  so  multifarious  that  there  are  some  who  urge 
that  the  Nation  should  be  divided  into  districts  and  that  district  com- 
missioners be  appointed  to  hear  and  determine  complaints  in  their  re- 
spective districts  so  that  the  National  Commission  may  be  relieved 
of  some  of  its  burdens.  Should  the  regulation  of  intrastate  rates  be 
added  to  their  present  duties  their  work  would  be  multiplied  many 
times  and  the  additional  appointees  of  the  Commission  would  number 
thousands  and  be  located  in  every  State  in  the  Union. 

Running  a  government  is  like  conducting  any  other  big  business  and 
big  business  is  most  successful  when  run  by  independent  departments 
which  in  themselves  are  not  too  large.  I  believe  it  is  appropriate  here 
to  quote  what  Woodrow  Wilson  said  about  trusts  in  his  book  entitled 
"The  New  Freedom."  Woodrow  Wilson  said: 

"There  is  a  point  of  bigness* — as  every  business  man  in  this  country  knows, 
though  some  of  them  will  not  admit  it — where  you  pass  the  limit  of  efficiency 
and  get  into  the  region  of  clumsiness  and  unwieldiness.  You  can  make  your 
combine  so  extensive  that  you  can't  digest  it  into  a  single  system ;  you  can  get 
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so  many  parts  that  you  can't  assemble  them  as  you  would  an  effective  piece  of 
machinery." 

Again  he  says: 

"Why  with  unlimited  capital  and  innumerable  mines  and  plants  in  the  U.  S. 
can't  they  (the  U.  S.  Steel  Corporation)  beat  the  other  fellow  in  the  market? 
Partly  because  they  are  carrying  too  much.  Partly  because  they  are  unwieldy. 
The  organization  is  imperfect." 

The  analogy  from  the  viewpoint  in  which  the  subject  is  being  con- 
sidered is  forcibly  striking.  Again,  efficiency  is  lacking  when  the 
laborer  is  not  responsible  to  the  one  for  whom  he  works.  The  proposi- 
tion involves  public  officials  working  for  a  State  government  but  re- 
sponsible to  the  Federal  government.  While  the  legal  or  governmental 
relationship  between  the  County  and  the  State  is  not  the  same  as  that 
existing  between  the  State  and  the  Nation;  yet  the  fact  that  laws  are 
best  administered  and  local  government  most  satisfactory,  when  ex- 
ecuted by  local  officials  responsible  to  their  immediate  constituency,  is 
evidenced  by  the  governmental  machinery  of  every  State  in  the  Union 
which  permits  each  county,  through  county  officials,  to  indict,  try, 
execute  and  administer  the  laws  of  the  State  at  the  county-seat  and 
not  through  State  officials  elected  or  chosen  by  the  State. 

The  necessity  of  State  control  by  State  officials  over  intrastate  affairs 
applies  with  greater  weight  of  argument,  due  to  the  altogether  different 
governmental  relationship  existing  between  the  State  and  Nation  from 
that  existing  between  the  State  and  County.  This  differentiation  is 
aptly  described  by  Woodrow  Wilson  in  his  book  entitled,  "The  State," 
in  the  following  manner : 

"The  rommon  and  convenient  distinction  between  central  and  local  government 
furnishes  here  no  appropriate  ground  for  discrimination.  A  central  government, 
as  contra-distinguished  from  a  local  government  within  the  meaning  of  that 
discrimination,  is  a  government  which  prescribes  both  the  constitution  and  the 
mode  of  action  of  the  lesser  organs  of  the  system  to  which  it  belongs.  This 
the  government  of  the  states  do  with  reference  to  the  townships,  the  counties, 
the  cities  with  their  territories :  these  local  bodies  are  merely  administrative 
divisions  of  the  states,  agencies  delegated  to  do  the  daily  work  of  local  government. 
But  there  is  no  such  relationship  between  the  Federal  government  and  the 
states.  They  are  not  administrative  divisions  but  constituent  members  of  the 
Union,  co-ordinate  with  the  Union  in  their  powers,  in  no  sense  subject  to  it 
in  their  appropriate  spheres.  They  are  excluded,  indeed,  by  the  federal  constitution 
from  the  exercise  of  certain  functions,  but  the  great  and  all-important  functions 
which  they  do  exercise  are  not  given  them  by  that  Constitution:  they  are  exercised, 
on  the  contrary,  upon  the  completes!  principles  of  self-direction. 

We  may  properly  distinguish  the  government  of  a  county  and  the  government 
of  a  state  by  the  distinction  between  local  and  central  government,  but  not  the 
government  of  a  state  and  the  government  of  the  Union." 

"Our  country  is  too  large,"  said  Thomas  Jefferson  in  a  letter  to  Gideon  Grainger, 
"to  have  all  its  affairs  directed  by  a  single  government.  Public  servants  at  such 
a  distance,  and  from  under  the  eye  of  their  constituents,  must,  from  the  circum- 
stance of  distance,  be  unable  to  administer  and  overlook  all  the  details  necessary 
for  the  good  government  of  the  citizens;  and  the  same  circumstance,  by  rendering 
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detection  impossible  to  their  constituents,  will  invite  the  public  agents  to  corrup- 
tion, plunder  and  waste." 

Again  Jefferson  said: 

"It  is  not  by  the  consolidation  or  concentratien  of  powers  but  by  their  distribu- 
tion that  good  government  is  effected.  Were  not  this  great  country  already  divided 
into  States,  that  division  must  be  made,  that  each  might  do  for  itself  what  concerns 
itself  directly,  and  what  it  can  so  much  better  do  than  a  distant  authority.  Every 
State  again  is  divided  into  counties,  each  to  take  care  of  what  lies  within  its 
local  bounds ;  each  county  again  into  townships  or  wards,  to  manage  minuter 
details ;  and  again  every  ward  into  farms,  to  be  governed  each  by  individual 
proprietors.  It  is  by  this  partition  of  cares,  descending  in  gradation  from  general 
to  particular,  that  the  mass  of  human  affairs  may  be  best  managed,  for  the  good 
and  prosperity  of  all." 

The  Kentucky  resolutions  adopted  in  1798  declared: 

"To  take  from  the  States  all  the  powers  of  self-government  and  transfer 
them  to  a  general  and  consolidated  government,  without  regard  to  the  special 
delegations  and  reservations  solemnly  agreed  to  in  that  (Federal)  compact, 
is  not  for  the  peace,  happiness  or  prosperity  of  these  states." 

It  therefore  appears  if  the  authority  to  regulate  intrastate  rates 
should  be  transferred  to  the  Federal  government  that  a  justifiable  ap- 
prehension would  naturally  arise  that  the  transfer  would  be  made  at 
the  sacrifice  of  efficiency. 

As  heretofore  indicated  the  second  inquiry  involves  the  construction 
and  interpretation  of  the  Federal  compact.  What  the  constitution 
means  relative  to  a  given  subject  viewed  from  a  practical  standpoint 
is  not  always  definite  or  necessarily  permanent.  The  constitution 
means  what  the  Supreme  Court  says  it  means;  and  that  Court's  in- 
terpretation is  binding  on  litigants  and  is  the  supreme  law  of  the  land, 
until  a  majority  of  the  Court  change  their  opinion.  One  is  compelled 
to  accept  the  Court's  judgment  as  a  rule  of  action ;  but  no  one  is  bound 
by  it  as  a  rule  of  reason;  and  an  overwhelming  public  sentiment  in 
condemnation  of  a  particular  construction  of  the  constitution  may  work 
a  change,  sometimes,  even  in  the  personnel  of  the  Court.  Whereupon 
the  judgment  of  the  Court  as  to  the  construction  of  the  constitution 
will  conform  to  the  ideas  of  those  constituting  this  great  tribunal.  So 
after  all  it  is  not  amiss  to  state  that  each  individual  helps  in  some  de- 
gree to  interpret  the  constitution.  As  the  evils  incident  to  a  false  con- 
struction of  the  constitution  are  made  manifest  public  opinion  like  a 
pendulum  may  be  carried  too  far  in  its  demands  for  the  other  extreme. 
Such  a  condition  is  illustrated  by  the  old  Federalist  party  which  by  its 
own  excesses  in  the  centralization  of  power  created  a  new  party  which 
very  soon  was  compelled  to  loose  the  fetters  which  it  had  bound  about 
itself  by  unreasonable  restrictions.  But  the  issue  raised  by  the  question 
under  discussion  will  in  one  form  or  another  ever  be  present  so  long 
as  the  creation  of  gigantic  fortunes  or  the  opportunity  to  plunder  de- 
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pends  upon  the  strength  or  weakness  of  either  the  State  or  Federal 
government.  There  will  always  be  able,  shrewd  champions  advocating 
a  strong  or  a  weak  Federal  or  State  government  just  as  they  see  in 
either  the  best  opportunity  for  success.  Those  who  would  have  been 
benefited,  if  exclusive  Federal  jurisdiction  had  been  recently  estab- 
lished, have  on  other  occasions  disputed  the  right  of  the  Federal 
authority  altogether  in  such  matters.  Since  Federal  regulation  can- 
not be  escaped,  their  powerful  influence  may  be  expected  to  be  wielded 
to  escape  State  regulation  under  the  policy  of  exclusive  Federal  juris- 
diction. I  do  not  mean  to  say  that  all  who  believe  in  such  a  policy  are 
under  the  influence  of  the  common  carriers,  for  there  are,  no  doubt, 
many  well-meaning  patriots  who  believe  in  centralizing  the  power  of 
government. 

"Shall  the  authority  of  the  Federal  Government  be  extended  relative  to  the 
regulation  of  intrastate  rates?" 

Such  an  inquiry  is  forced  upon  us  in  view  of  certain  statements 
found  in  the  opinion  of  the  Supreme  Court  of  the  United  States  in  the 
case  commonly  known  as  the  Minnesota  Rate  case,  decided  June  9th, 
1913.  In  the  course  of  the  opinion  the  Court  says: 

"The  controversy  thus  arises  from  opposing  conceptions  of  the  fundamental 
law  and  the  scope  and  effect  of  the  Federal  legislature,  rather  than  from 
differences  with  respect  to  the  salient  facts." 

That  this  is  a  true  statement,  no  one  will  deny;  and  the  opposing 
conceptions  of  the  fundamental  law  are  illustrated  by  the  viewpoint  of 
those  considering  this  great  question.  Those  who  favor  a  centralized 
form  of  government,  when  speaking  of  the  Nation's  authority  are  ap- 
parently unmindful  of  the  sovereign  rights  of  the  States.  Thus  the 
Supreme  Court  declares: 

"There  is  no  room  in  our  scheme  of  government  for  the  assertion  of  state 
power  in  hostility  to  the  authorized  exercise  of  Federal  power." 

Such  is  the  burden  of  thought  of  the  Nationalists.  But  there  is,  yet, 
another  inquiry  from  those  who  would  neither  magnify  the  authority 
of  the  Nation  nor  minimize  the  sovereign  rights  of  the  States.  Is  there 
any  room  in  our  scheme  of  government  for  the  assertion  of  Federal 
power  in  hostility  to  the  authorized  exercise  of  State  power  ? 

It  is  utterly  impossible  to  reconcile  the  various  decisions  of  our 
Court  upon  questions  effecting  the  fundamental  principles  of  our 
government.  Woodrow  Wilson  said: 

"It  requires  a  steady,  clear-viewed,  thoroughly  informed  sense,  therefore,  to 
determine  what  was  at  any  given  time  the  real  character  of  our  public  institutions." 

Again  he  says: 
"Every  law  is  what  those  who  administer  it  think  it  is." 
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Therefore,  we  will  analyse  the  present  status  of  our  constitutional 
government  viewed  from  the  standpoint  of  the  Supreme  Court's  opin- 
ion in  the  recent  Minnesota  Case ;  and  quote  extracts  from  the  opinion 
which,  no  doubt  suggested  to  the  President  of  our  Association  the  ad- 
visability of  discussing  this  subject  assigned  to  me. 

The  Court  says: 

"But  within  these  limitations  there  necessarily  remains  to  the  States,  until 
Congress  acts,  a  wide  range  for  the  permissible  exercise  of  power  appropriate 
to  their  territorial  jurisdiction  although  interstate  commerce  may  be  affected. 
It  extends  to  those  matters  of  a  local  nature  as  to  which  it  is  impossible  to 
derive  from  the  constittt'tional  grant  an  intention  that  they  should  go  uncon- 
trolled pending  Federal  intervention.  Thus,  there  are  certain  subjects  having 
the  most  obvious  and  direct  relation  to  interstate  commerce,  which  nevertheless, 
with  the  acquiescence  of  Congress,  have  been  controlled  by  State  legislation 
from  the  foundation  of  the  Government  because  of  the  necessity  that  they 
should  not  remain  unregulated  and  that  their  regulation  should  be  adapted  to 
varying  local  exigencies;  hence,  the  absence  of  regulation  by  Congress  in  such 
matters  has  not  imported  that  there  should  be  no  restriction,  but  rather  that 
the  States  should  continue  to  supply  the  needed  rules  until  Congress  should 
decide  to  supersede  them.  Further  it  is  competent  for  a  State  to  govern  its 
internal  commerce,  to  provide  local  improvements,  to  create  and  regulate  local 
facilities,  to  adopt  protective  measures  of  a  reasonable  character  in  the  interest 
of  the  health,  safety,  morals,  and  welfare  of  its  people,  although  interstate 
commerce  may  incidentally  or  indirectly  be  involved.  Our  system  of  govern- 
ment is  a  practical  adjustment  by  which  the  national  authority  as  conferred 
by  the  Constitution  is  maintained  in  its  full  scope  without  unnecessary  loss 
of  local  efficiency. 

Where  the  subject  is  peculiarly  one  of  local  concern,  and  from  its  nature 
belongs  to  the  class  with  which  the  State  appropriately  deals  in  making  rea- 
sonable provision  for  local  needs,  it  cannot  be  regarded  as  left  to  the  unrestrained 
•will  of  individuals  because  Congress  has  not  acted,  although  it  may  have  such 
a  relation  to  interstate  commerce  as  to  be  within  the  reach  of  the  Federal  power. 
In  such  case,  Congress  must  be  the  judge  of  the  necessity  of  Federal  action." 

Pausing  for  a  moment,  here,  let  us  now  compare  the  two  concep- 
tions of  our  system  of  government  by  paralleling  extracts  from  quota- 
tions already  given.  The  Supreme  Court  said: 

"Thus  there  are  certain  subjects  having  the  most  obvious  and  direct  relation 
to  interstate  commerce  which  nevertheless  with  the  acquiescence  of  Congress 
have  been  controlled  by  state  legislation  from  the  foundation  of  the  government." 

Woodrow  Wilson  said : 

"But  the  great  and  all-important  functions  which  they  (the  States)  do  exercise 
are  not  given  them  by  that  constitution;  they  are  exercised,  on  the  contrary, 
upon  the  completest  principles  of  self  direction." 

Again,  quoting  from  the  Minnesota  Case  the  Court  says : 

"The  doctrine  was  thus  fully  established  that  the  State  could  not  prescribe 
interstate  rates,  but  could  fix  reasonable  intrastate  rates  throughout  its  territory. 
The  extension  of  railroad  facilities  has  been  accompanied  at  every  step  by  the 
assertion  of  this  authority  on  the  part  of  the  States  and  its  invariable  recogni- 
tion by  this  Court.  It  has  never  been  doubted  that  the  State  could,  if  it  saw 
fit,  build  its  own  highways,  canals  and  railroads.  (Railroad  Company  T. 
Maryland,  21  Wall.,  456,  470,  471.)  It  could  build  railroads  traversing  the  entire 
state  and  thus  'join  its  border  cities  and  commercial  centers  by  new  highways  of 
internal  intercourse  to  be  always  available  upon  reasonable  terms.  Such  pro- 
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vision  for  local  traffic  might  indeed  alter  relative  advantages  in  competition, 
and  by  virtue  of  economic  forces  those  engaged  in  interstate  trade  and  trans- 
portation might  find  it  necessary  to  make  re-adjustments  extending  from  market 
to  market  through  a  wide  sphere  of  influence;  but  such  action  of  the  State 
would  not  for  that  reason  be  regarded  as  creating  a  direct  restraint  upon  inter- 
state commerce  and  as  thus  transcending  the  State  power.  Similarly,  the 
authority  of  the  State  to  prescribe  what  shall  be  reasonable  charges  of  common 
carriers  for  intrastate  transportation,  unless  it  be  limited  by  the  exertion  of  the 
constitutional  power  of  Congress,  is  State  wide." 


"If  this  authority  of  the  State  be  restricted  if  must  be  by  virtue  of  the  par- 
amount power  of  Congress  over  interstate  commerce  and  its  instruments,  and, 
in  view  of  the  nature  of  the  subject,  a  limitation  may  not  be  implied  because 
of  a  dormant  Federal  power — that  is,  one  which  has  not  been  exerted,  but  can 
only  be  found  in  the  actual  exercise  of  Federal  Control  in  such  measure  as  to 
exclude  this  action  by  the  State  which  otherwise  would  clearly  be  within  its 
province." 

Continuing  the  Court  says : 

"The  question  we  have  now  before  us,  essentially,  is  whether  after  the  passage 
of  the  interstate  commerce  act,  and  its  amendment,  the  State  continued  to  possess 
the  State-wide  authority  which  it  formerly  enjoyed  to  prescribe  reasonable  rates 
for  its  exclusively  internal  traffic.  That,  as  it  plainly  appears,  was  the  nature 
of  the  action  taken  by  Minnesota,  and  the  attack,  however  phrased,  upon  the 
rates  here  involved  as  an  interference  with  interstate  commerce,  is  in  substance 
a  denial  of  that  authority. 

Having  regard  to  the  terms  of  the  Federal  statute,  the  familiar  range  of  Stale 
action  at  the  time  it  was  enacted,  the  continued  exercise  of  State  authority  in 
the  same  manner  and  to  the  same  extent  after  its  enactment,  and  the  decisions 
of  this  Court  recognizing  and  upholding  this  authority,  we  find  no  foundation 
for  the  proposition  that  the  act  to  regulate  commerce  contemplated  interference 
therewith." 

Again : 

"Congress  did  not  undertake  to  say  that  the  intrastate  rates  of  interstate 
carriers  should  be  reasonable  or  to  invest  its  administrative  agency  with  authority 
to  determine  their  reasonableness.  Neither  by  the  original  act  nor  by  its  amend- 
ment did  Congress  seek  to  establish  a  unified  control  over  interstate  and  intrastate 
rates ;  it  did  not  set  up  a  standard  for  intrastate  rates,  or  prescribe,  or  authorize 
the  Commission  to  prescribe  either  maximum  or  minimum  rates  for  intrastaie 
traffic.  It  cannot  be  supposed  that  Congress  sought  to  accomplish  by  indirection 
that  which  it  expressly  disclaimed,  or  attempted  to  over-ride  the  accustomed 
authority  of  the  States  without  the  provision  of  a  substitute.  On  the  contrary, 
the  fixing  of  reasonable  rates  for  intrastate  transportation  was  left  where  it 
had  been  found;  that  is,  with  the  States  and  the  agencies  created  by  the  States 
to  deal  with  that  subject." 

The  Court  also  said : 

"The  decisions  of  this  Court  since  the  passage  of  the  act  to  regulate  commerce 
have  uniformly  recognized  that  it  was  competent  for  the  State  to  fix  such  rates, 
applicable  throughout  its  territory.  //  it  be  said  that  in  the  contests  that  have 
been  waged  over  State  laws  during  the  past  25  years  the  question  of  interference 
with  interstate  traffic  has  seldom  been  raised,  this  fact  itself  attests  the  common 
conception  of  the  scope  of  State  authority.  And  the  decisions  recognizing  and 
defining  the  State  power  wholly  refute  the  contention  that  the  making  of  such 
rates  either  constitutes  a  direct  burden  upon  interstate  commerce  or  is  repugnant 
to  the  Federal  statute." 

Also  the  Court  said : 
"To  suppose,  however,   from  a  review  of  these  decisions  that  the  exercise  of 
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this  acknowledged  power  of  the  State  may  be  permitted  to  create  an  irreconcilable 
conflict  with  the  authority  of  the  Nation,  or  that  through  an  equipoise  of  powers 
an  effective  control  of  interstate  commerce  is  rendered  impossible,  is  to  overlook 
the  dominant  operation  of  the  Constitution  which,  creating  a  nation,  equipped 
it  with  an  authority  supreme  and  plenary,  to  control  national  commerce  and 
to  prevent  that  control,  exercised  in  the "  wisdom  of  Congress,  from  being 
obstructed  or  destroyed  by  any  opposing  action.  But,  as  we  said  at  the  outset, 
our  system  of  government  is  a  practical  adjustment  by  which  the  national 
authority  as  conferred  by  the  Constitution  is  maintained  in  its  full  scope  without 
unnecessary  loss  of  local  efficiency.  It  thus  clearly  appears  that,  under  the 
established  principles  governing  State  action,  the  State  of  Minnesota  did  not 
transcend  the  limits  of  its  authority  in  prescribing  the  rates  here  involved, 
assuming  them  to  be  reasonable  intrastate  rates.  It  exercised  an  authority 
appropriate  to  its  territorial  jurisdiction  and  .not  opposed  to  any  action  thus 
far  taken  by  Congress." 

How  it  is  possible  to  create  an  " irreconcilable  conflict"  between  the 
authority  of  the  State  and  the  Xation  by  reason  of  the  fact,  that  a 
State  compels  a  carrier  to  carry  intrastate  commerce  at  a  just  and 
reasonable  rate,  has  never  been  made  clear  by  either  Court  or  Com- 
mission. It  is  true,  that  the  establishment  of  a  reasonable  intrastate 
rate  may  necessitate  the  change  of  an  interstate  rate,  but  surely,  this 
is  not  an  " irreconcilable  conflict;"  for  it  frequently  happens  that  the 
establishment  of  a  reasonable  interstate  rate,  by  the  Interstate  Com- 
merce Commission,  necessitates  a  change  in  other  rates;  and  the  In- 
terstate Commerce  Commission  he  said : 

"An  unreasonable  rate  may  not  be  permitted  to  stand  merely  because  if 
reduced,  other  rate  re-adjustments  might  follow.  Whatever  the  carrier  might 
do  in  this  respect,  the  Commission's  duty  in  each  case  is  to  inquire  into  the 
reasonableness  and  justness  of  the  rate  under  immediate  consideration." 

23  I.  C.  C.,  429-431,  N  &  B  of  Tr.  v.  L  &  N.  R.  R.  Co. 

22  I.  C.  C.,  93-1.00,  Milburn  Wagon  Co.  v.  L,  &  M.  S.  Ry.  Co. 

and 

"Where  a  rate  is  found  to  be  unreasonable,  the  mere  fact  that  a  change  will 
require  a  new  alignment  of  rates,  will  not  deter  the  Commission  from  ordering 
a  reduction." 

16  I.  C.  C.,  572-582,  Fort  Dodge  Com.  Club  v.  I.  C.  R.  R.  Co. 

If  the  intrastate  rates  fixed  by  the  State  Commission  are  confiscatory, 
still  there  can  be  no  "irreconcilable  conflict;"  for  by  the  terms  of  the 
Federal  Constitution,  the  Fourteenth  Amendment,  an  ample  remedy 
is  afforded  the  complainant.  Neither  is  it  possible  to  confuse  the 
respective  jurisdictions,  State  or  Federal,  relative  to  any  rates  which 
may  be  in  controversy;  for  before  the  shipment  is  made  a  contract  is 
entered  into  between  the  shipper  and  the  carrier,  which  contract,  it- 
self, determines  the  jurisdiction.  If  the  contract  states  the  point  of 
origin  and  destination  to  be  within  the  state,  it  is  intrastate;  if  to  a 
point  which  requires  the  goods  to  be  carried  beyond  the  border  of  the 
state  it  is  interstate;  and  Federal  jurisdiction  attaches. 

Of  course,  extreme  difficulties  will  naturally  arise  in  the  adjustment 
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of  rates,  inter  and  intra.  But  fortunately,  for  the  solution  of  such 
questions,  there  is  but  one  issue  of  fact :  is  the  rate  established  just  and 
reasonable?  No  motive  upon  the  part  of  a  State  Commission  can 
properly  enter  into  the  solution  of  these  problems  or  become  the  con- 
trolling issue.  If  so,  a  pure  motive  might  justify  a  rate  which  is  con- 
fiscatory  and  a  bad  motive  discredit  a  rate  which  is  just  and  reasonable. 
Neither  can  discrimination  between  inter  and  intrastate  rates  afford 
an  "irreconcilable''  issue  of  fact  or  conflict  of  authority.  For, .if  the 
state  rate  is  just  and  reasonable  the  shipper  is  entitled  to  it.  If  the 
interstate  rate  is  just  and  reasonable  the  interstate  shipper  is  en- 
titled to  it.  Each  may  be  used,  when  admitted  or  duly  established  to 
be  reasonable,  as  legitimate  rates  for  the  purpose  of  comparison;  but 
no  rate  that  is  reasonable  in  itself  should  be  said  to  discriminate 
against  a  rate  which,  in  itself,  is  unreasonable.  The  simple  remedy 
is  to  lower  the  rate  that  is  too  high ;  not  because  it  is  a  discrimination, 
but  because  it  is  too  high.  It  is  true,  conflicts  can  be  made  by  either 
authority  trespassing  upon  the  other.  But  such  are  not  "irreconcilable 
conflicts."  They  can  be  reconciled  by  the  Supreme  Court  pushing  back 
the  trespasser  into  his  proper  field  of  operation  under  the  terms  of  the 
Federal  Constitution. 

But  these  quotations  from  the  Supreme  Court's  opinion  clearly  in- 
dicate, that  by  virtue  of  the  authority  vested  in  Congress  by  the  decision 
of  the  Supreme  Court,  the  Federal  government  has  the  right,  under  the 
constitution  as  it  is  now  interpreted,  to  enlarge  its  field  of  operations 
and  prevent  a  state  from  establishing  reasonable  rates  through  its  own 
governmental  machinery  and  assume  this  authority  itself.  I  say,  as- 
sume this  authority  for  two  reasons :  First,  it  is  a  necessary  inference 
drawn  from  the  language  of  the  opinion.  Second,  if  the  state  is  pre- 
vented from  exercising  this  authority ;  then,  "it  can  be  regarded  as  left 
to  the  unrestrained  will  of  individuals,"  unless  Congress  assumes 
authority.  To  prevent  this  last  condition,  is  the  reason  of  the  rule 
given  by  the  Court,  justifying  State  control  of  intrastate  rates  during 
the  "dormant"  period  of  our  National  government. 

It  therefore  appears  that  if  the  reason  of  the  rule  justifies  one  juris- 
diction, the  same  reason  must  certainly  justify  another;  for  "it  cannot 
be  regarded,"  says  the  Court,  "as  left  to  the  unrestrained  will  of  in- 
dividuals." Wherefore,  the  jurisdiction  of  the  Federal  government  or 
the  State  government  can  be  established  in  matteis  of  public  interest 
and  general  welfare  if  the  other  government  neglects  to  exercise  the 
authority  vested  in  it  under  the  terms  of  the  Federal  Constitution. 
Thus  the  great  question  of  State  jurisdiction,  the  most  jealously 
guarded  right  which  was  the  subject  of  contract  and  discussion  in  the 
whole  constitution,  is  no  longer  governed  by  the  terms  of  the  contract ; 
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but  can  be  made  to  depend  upon  the  lethargy  of  State  and  Federal 
officials.  And  State  regulation  of  common  carriers,  exercised  as  a 
sovereign  right  by  the  several  states  for  more  than  25  years,  is  now 
explained  upon  the  theory  that  this  authority  was  allowed  to  the  States 
just  so  long  as  the  Xation  slept. 

The  constitution,  thus  interpreted,  appears  to  read  as  follows: 
"The  powers  not  delegated  to  the  United  States  by  the  constitution 
nor  prohibited  to  it  by  the  States  are  reserved  to  the  States  respectively 
or  to  the  people;  provided  however,  if  the  United  States  fails  to  ex- 
ercise the  powers  herein  delegated  the  several  States  shall  be  authorized 
to  exercise  said  powers." 

But  the  constitution  was  not  framed  in  any  state  of  mind  anticipat- 
ing the  lack  of  exercise  by  either  government  of  the  powers  and 
authority  delegated  to  the  Federal  government  or  reserved  to  the 
States.  Jefferson,  in  a  letter  to  William  Johnson  said : 

"On  every  question  of  construction  carry  ourselves  back  to  the  time  when  the 
constitution  was  adopted,  recollect  the  spirit  manifested  in  the  debates,  and 
instead  of  trying  what  meaning  may  be  squeezed  out  of  the  text  or  invented 
against  it,  conform  to  the  probable  one  in  which  it  was  passed." 

The  limitations  of  Federal  authority  expressed  in  the  constitution ; 
the  apprehension  shown  in  public  debates  at  the  time  the  provisions 
of  the  constitution  were  being  discussed,  are  conclusive  that  the  great 
fear  was  that  the  National  government  would  exercise  more  power 
than  was  delegated  to  it  by  the  terms  of  the  constitution.  In  describ- 
ing the  attitude  of  the  States  toward  the  new  constitution  Woodrow 
Wilson  said: 

"They  were  even  more  afraid  of  having  too  strong  a  central  government  than 
of  having  one  which  was  too  weak,  and  they  accepted  the  new  constitution 
offered  them  by  the  Convention  of  1787  because  convinced  of  the  truth  of  the 
arguments  urged  by  its  friends  to  the  effect  that  the  union  would  be  Federal 
merely  and  would  involve  no  real  sacrifice  of  individuality  or  autonomy  on  the 
part  of  the  states." 

And  the  fear  was  expressed  that  this  authority  would  be  obtained 
through  judicial  construction  of  the  terms  of  the  constitution.  This 
fear  was  shared  by  Jefferson  who  in  a  letter  to  William  Johnson  said : 

"There  is  no  danger  I  apprehend  so  much  as  the  consolidation  of  our  govern- 
ment by  the  noiseless  and  therefor  unalarming  instrumentality  of  the  Supreme 
Court.  This  is  the  form  in  which  Federalism  now  arrays  itself  and  consolidation 
is  the  present  principle  of  distinction  between  the  Republicans  and  the  Pseudo- 
Republicans  but  real  Federalists." 

It  should  not  be  said  that  the  commerce  clause  was  placed  in  the 
constitution  with  the  understanding  that  a  State  could  exercise  an 
authority  over  commerce  meant  to  be  delegated  by  that  section  to  the 
Federal  government.  For  the  very  purpose  of  the  section  was  to  di- 
rectly prohibit  the  several  States  from  thereafter  exercising  the 
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authority  over  commerce  that  they  had  theretofore  exercised.  No  one 
is  better  qualified  than  James  Madison  to  state  the  significance  of  this 
constitutional  provision.  In  the  Federalist  we  find  Madison's  reasons 
for  delegating  this  authority  to  the  Federal  government.  Madison 
said: 

"The  defect  of  power  in  the  existing  confederacy,  to  regulate  the  commerce 
between  its  several  members,  is  in  the  number  of  those  which  have  been  clearly 
pointed  out  by  experience.  To  the  proofs  and  remarks  which  former  papers 
have  brought  into  view  on  this  subject,  it  may  be  added,  that  without  this 
supplemental  provision,  the  great  and  essential  power  of  regulating  foreign 
commerce  would  have  been  incomplete  and  ineffectual.  A  very  material  object 
of  this  power  was  the  relief  of  the  states  which  import  and  export  through  other 
states,  from  the  improper  contributions  levied  on  them  by  the  latter.  Were 
these  at  liberty  to  regulate  the  trade  between  state  and  state,  it  must  be  fore- 
seen, that  ways  would  be  found  out,  to  load  the  articles  of  import  and  export 
during  the  passage  through  their  jurisdiction,  with  duties  which  would  fall 
on  the  makers  of  the  latter,  and  the  consumers  of  the  former.  We  may  be 
assured,  by  past  experience,  that  such  a  practice  would  be  introduced  by  future 
contrivances;  and  both  by  that  and  a  common  knowledge  of  human  affairs, 
that  it  would  nourish  unceasing  animosities,  and  not  improbably  terminate  in 
serious  interruptions  of  the  public  tranquillity.  To  those  who  do  not  view  the 
question  through  the  medium  of  passion,  or  of  interest,  the  desire  of  the  com- 
mercial states  to  collect,  in  any  form,  an  indirect  revenue  from  their  uncommercial 
neighbors,  must  appear  not  less  impolitic  than  it  is  unfair;  since  it  would  stim- 
ulate the  injured  party,  by  resentment  as  well  as  interest,  to  resort  to  less 
convenient  channels  for  their  foreign  trade.  But  the  mild  voice  of  reason, 
pleading  the  cause  of  an  enlarged  and  permanent  interest,  is  but  too  often 
drowned  before  public  bodies  as  well  as  individuals,  by  the  clamors  of  an 
impatient  avidity  for  immediate  and  immoderate  gain. 

"The  necessity  of  a  superintending  authority  over  the  reciprocal  trade  of 
confederated  states,  has  been  illustrated  by  other  examples  as  well  as  our 
own.  In  Switzerland,  where  the  union  is  so  slight,  each  canton  is  obliged  to 
allow  to  merchandise,  a  passage  through  its  jurisdiction  into  other  cantons, 
without  an  augmentation  of  the  tolls.  Tn  Germany  it  is  a  law  of  the  empire, 
that  the  princes  and  states  shall  not  lay  tolls  or  customs  on  bridges,  rivers,  or 
passages  without  the  consent  of  the  emperor  and  diet;  though  it  appears  from 
a  quotation  in  an  antecedent  paper,  that  the  practice  in  this,  as  in  many  other 
instances  in  that  confederacy,  has  not  followed  the  law,  and  has  produced  there 
the  mischiefs  which  have  been  foreseen  here.  Among  the  restraints  imposed 
by  the  union  of  the  Netherlands  on  its  members,  one  is,  that  they  shall  not 
establish  imposts  disadvantageous  to  their  neighbors,  without  the  general 
permission." 

Thus  we  see  the  primary  purpose  of  this  constitutional  provision  was 
in  no  sense  a  granting  of  power  to  any  of  the  several  States  to  be  ex- 
ercised in  lieu  of  the  Federal  grant  if  not  employed;  but  was  a  direct 
inhibition  against  any  State  government  restricting  the  free  intercourse 
of  commerce  among  the  States  by  laying  tolls  or  customs.  But  a  very 
liberal  construction  of  this  section  has  made  it  applicable  to  present 
transportation  conditions ;  and  under  the  authority  of  the  commerce 
clause,  the  Federal  government  has  acquired  ample  and  complete 
power  to  regulate  the  transportation  of  commerce  between  the  States 
and  the  instrumentalities  by  which  commerce  is  transported.  A 
liberal  construction  of  the  phraseology  naturally  embraces  such  powers 
and  authority.  "To  regulate"  means  to  "govern,  direct  or  order  ac- 
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cording  to  certain  rules  or  restrictions;"  and  "commerce  among  the 
States"  means  "the  interchange  of  goods  or  property  among  the  several 
States."  Therefore,  without  a  false  interpretation  or  forced  construc- 
tion, Congress,  under  the  usual  significance  of  the  phrases  used  in  the 
constitution,  has  the  right  to  govern,  direct  or  order,  according  to  cer- 
tain rules  and  restrictions,  the  interchange  of  goods,  wares  and  property 
among  the  States;  and  to  fully  and  completely  do  this,  and  as  a 
necessary  incident  thereto,  it  can  and  should  regulate  and  control  the 
instrumentalities  by  which  it  is  done. 

No  one  should  object  to  a  liberal  construction  of  the  constitution  or 
a  liberal  exercise  of  the  powers  and  authority  delegated  to  the  Federal 
government  by  the  constitution;  but  every  one  should  object  to  a  false 
construction  of  the  constitution  or  any  use  of  the  Federal  authority  in 
matters  not  delegated  to  it  under  the  constitution.  Again,  I  quote 
from  Woodrow  Wilson: 

"The  value  of  the  plan  of  government  which  our  statesmen  adopted  at  the  first, 
the  plan  of  functions  divided  between  natiorfal  and  state  authorities,  has  de- 
preciated not  a  whit;  we  are  only  a  little  less  anxious  about  the  clearness  of  the 
lines  of  division.  The  national  government  still  has  its  charter,  somewhat  en- 
larged since  the  war,  but  substantially  the  same  document  as  of  old ;  and  the 
national  authorities  must  still  confine  themselves  to  measures  within  the  sanction 
of  that  charter.  The  state  governments,  too,  still  have  their  charter,  and  still 
have  valid  claim  to  all  powers  not  specifically  delegated  to  the  government  of  the 
Union.  Liberal  construction  of  the  Federal  charter  the  Nation  wants,  but  not  a 
false  construction  of  it.  The  Nation  properly  comes  before  the  States  in  honor 
and  importance,  not  because  it  is  more  important  than  they  are  but  because  it  is 
all  important  to  them  and  to  the  maintenance  of  every  principle  of  government 
which  we  established  and  still  cherish.  The  national  government  is  the  organic 
frame  of  the  states;  it  has  enabled,  and  still  enables,  them  to  exist." 

Jefferson  said: 

"Our  peculiar  security  is  in  the  possession  of  a  written  constitution.  Let  us 
not  make  it  then  a  blank  paper  by  construction." 

That  the  State  governments  were  jealous  of  the  authority  confided 
to  the  Federal  government,  is  known  of  all  men;  and  "it  is  jealousy 
and  not  confidence  which  prescribes  limited  constitutions  to  bind  down 
those  whom  we  are  obliged  to  trust  with  power." 

"In  question  of  power  then  let  no  more  be  said  of  confidence  in  man,  but  bind 
him  down  from  mischief  by  the  chains  of  the  constitution." 

Such  was  the  spirit  of  those  who  feared  a  departure  from  that 
school  of  political  thought  which  deemed  the  preservation  of  individual 
liberty  dependent  upon  the  sovereignty  of  local  governments  within 
their  respective  spheres.  It  is  time  to  take  our  bearings  as  a  Nation. 
when,  in  the  spirit  of  commendation,  one  branch  of  our  Federal  govern- 
ment speaks  of  the  Supreme  Court's  decisions  relating  to  the  Com- 
merce Clause  as  follows : 
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"It  is  unnecessary  to  trace  the  growth  and  expansion  of  the  national  power 
under  this  provision  of  the  organic  law.  With  almost  each  decade  some  problem 
has  arisen  which  has  brought  from  the  Supreme  Court  of  the  United  States  a 
fuller  interpretation  of  this  power  granted  to  Congress,  and  underneath  each 
one  of  these  decisions  may  be  found  the  fundamental  doctrine  of  "governmental 
necessity." 

The  power  to  decide  a  question  on  the  grounds  of  "governmental 
necessity,"  without  the  express  authority  of  some  provision  of  the  or- 
ganic law,  is  a  dangerous  authority  whether  exercised  by  the  judiciary 
or  an  administrative  body  whose  limitations  are  equally  as  well  denned 
by  constitutions  and  legislative  enactments;  and  "governmental  neces- 
sity" should  find  its  expression  either  in  constitutions  or  legislative 
enactments.  As  was  said  by  the  late  lamented  Justice  Harlan  in  a 
magnificent  dissenting  opinion  in  the  case  styled  Ex  parte  Young: 

"The  preservation  of  the  dignity  and  sovereignty  of  the  states,  within  the  limits 
of  their  constitutional  powers,  is  of  the  last  importance,  and  vital  to  the  preserva- 
tion of  our  system  of  government.  The  Courts  should  not  permit  themselves  to  be 
driven  by  the  hardships,  real  or  supposed,  of  particular  cases,  to  accomplish  results, 
even  if  they  be  just  results,  in  a  mode  forbidden  by  the  fundamental  law.  The 
country  should  never  be  allowed  to  think  that  the  Constitution  can,  in  any  case, 
be  evaded  or  amended  by  mere  judicial  interpretation,  or  that  its  behests  may  be 
nullified  by  "an  ingenious  construction  of  its  provisions." 

In  his  farewell  address  Washington  said : 

"Here,  perhaps,  I  ought  to  stop.  But  a  solicitude  •  for  your  welfare  which 
cannot  end  but  with  my  life,  and  the  apprehension  of  danger,  natural  to  that 
solicitude  (urge  me,  on  an  occasion  like  the  present,  to  offer)  to  your  solemn 
contemplation,  and  to  recommend  to  your  frequent  review,  some  sentiments 
which  are  the  result  of  much  reflection,  of  no  inconsiderable  observation,  and 
which  appear  to  me  all  important  to  the  permanency  of  your  felicity  as  a 
people." 

Continuing  he  said : 

"If  in  the  opinion  of  the  People,  the  distribution  or  modification  of  the 
Constitutional  powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an 
amendment  in  the  way  which  the  Constitution  designates.  But  let  there  be  no 
change  by  usurpation;  for  though  this,  in  one  instance,  may  be  the  instrument 
of  good,  it  is  the  (customary)  weapon  by  which  free  governments  are  destroyed. 
The  precedent  must  always  greatly  overbalance  in  permanent  evil  any  partial 
or  (transient)  benefit  which  the  use  can  at  any  time  yield." 

"The  basis  of  all  our  political  system  is  the  right  of  the  people  to  make  and 
to  alter  their  Constitution  of  government.  But  the  Constitution  which  at  any 
time  exists,  till  changed  by  an  explicit  and  authentic  act  of  the  whole,  is 
sacredly  obligatory  upon  all." 

The  existing  Constitution  provides : 

"The  Congress  shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States  and  with  the  Indian  tribes." 

"The  enumeration  in  the  Constitution  of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people." 

"The  powers  not  delegated  to  the  United  States  by  the  Constitution  nor 
prohibited  by  it  to  the  States  are  reserved  to  the  States  respectively  or  to  the 
people." 
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It  will  require  the  full  strength  of  the  authorized  authority  of  both 
the  State  and  Federal  governments,  exercised  with  wisdom  and  vigi- 
lance, to  cope  with  the  ever  increasing  strength,  power  and  wealth  of 
the  public  service  corporations.  But  witb  wise  counsel  and  an  honest 
purpose,  prompted  by  love  for  the  welfare  of  the  Nation,  it  is  possible 
to  steer  between  the  Scylla  of  Federalism,  which  would  destroy  the 
effectiveness  of  State  government,  and  the  Charybdis  of  an  over-zealous 
State  government  imposing  unnecessary  and  unreasonable  limitations 
on  the  power  and  authority  of  the  Federal  government. 

These  considerations  move  me  to  wonder,  my  fellow  Commissioners, 
why  any  patriotic  citizen  should  favor  policies  or  principles  which 
would  directly  or  indirectly  thwart  either  government  in  the  full  and 
complete  exercise  of  every  constitutional  authority  which  each 
possesses. 

With  a  heart  filled  with  love  for  the  sacred  traditions  of  our  Nation, 
with  an  anxious  soul  fearful  that  the  liberty  we  enjoy  as  a  heritage 
from  the  Fathers  will  be  lessened  when  the  strongest  government  is 
fartherest  from  the  people  and  the  local  government  impotent  to  deal 
with  its  domestic  affairs ;  I,  for  one,  pray  that  the  evil  day  of  the  cen- 
tralization of  governmental  powers  shall  not  be  permanently  visited 
upon  me,  my  posterity  or  my  fellow-countrymen. 

RAILWAY  COMMISSIONERS  OF  CANADA 

Mr.  PRENTIS,  of  Virginia.  Mr.  President,  I  beg  now  to  interrupt 
the  regular  proceedings  for  the  purpose  of  calling  attention  to  the 
fact  that  we  have  with  us  upon  the  floor  of  this  convention  today  three 
distinguished  Canadians,  who  are  engaged  in  the  same  work  in  which 
we  are  engaged.  They  are  the  Honorable  D'Arcy  Scott,  Assistant 
Chief  Commissioner,  A.  S.  Goocleve,  Commissioner,  and  A.  D.  Cart- 
wright,  Secretary,  of  the  Board  of  Railway  Commissioners  of  Canada. 
Many  of  us  know  that  Mr.  Cartwright  has  been  in  the  habit  of  at- 
tending our  meetings  for  a  year  or  two  past,  and  we  are  always  glad 
to  welcome  him,  as  we  now  welcome  the  two  Commissioners  whom  T 
have  named.  I  move  that  the  courtesies  of  this  floor  and  all  of  the 
privileges  which  we  accord  to  honorary  members  be  extended  to  these 
three  gentlemen. 

The  motion  was  seconded. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  just 
offered  by  Judge  Prentis.  What  is  your  pleasure  in  regard  to  it  ? 

The  motion  was  unanimously  agreed  to. 

The  .PRESIDENT.  I  am  quite  sure  that  the  members  of  this  organi- 
zation would  be  pleased  to  hear  a  few  words  from  these  gentlemen. 
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and  I  will  ask  them  to  favor  us  with  such  remarks  as  they  may  be 
pleased  to  make.  (Applause.) 

Assistant  Chief  Commissioner  SCOTT,  of  Canada.  Mr.  President, 
it  is  a  very  great  pleasure  indeed  for  us,  of  the  Canadian  Railway 
Commission,  to  come  down  and  take  part  in  your  convention.  When 
I  say  "take  part,"  I  mean  that  we  have  really  come  here  to  listen 
and  to  learn,  rather  than  to  debate  with  you  the  topics  which  will 
be  presented.  We  appreciate  very  highly  the  privilege  that  is  ex- 
tended to  us  of  being  permitted  to  come  here  and  listen  to  your  dis- 
cussions. 

Our  problems  are  very  much  the  same  as  yours,  and  we  realize 
that  we  can  learn  much  that  will  aid  us  in  carrying  out  the  work 
imposed  upon  us,  by  listening  to  the  debates  in  this  convention. 

Perhaps  it  may  be  of  some  assistance  to  you  to  learn  briefly  what 
our  work  is  and,  it  is  needless  to  say  that,  if  at  any  time  we  can 
be  of  any  assistance  to  you,  we  shall  be  glad  to  be  called  upon  to  give 
you  any  information  we  may  have  at  our  command. 

We  are  a  Board  of  six  members  appointed  by  the  Federal  Govern- 
ment for  a  period  of  ten  years.  Our  term  of  office  is  renewable  at  the 
expiration  of  the  ten  years,  if  the  Government  in  power  so  desires. 

We  have  jurisdiction  over  all  the  railways  incorporated  by  the 
Dominion  Parliament.  2To  railways  in  Canada  are  incorporated,  ex- 
cept by  Act  of  the  Dominion  Parliament,  or  of  a  Provincial  Legis- 
lature. Practically  all  of  the  steam  roads  in  Canada  are  Dominion 
roads,  and  we  have  exclusive  jurisdiction  over  all  those  roads.  There 
are  also  a  number  of  electric  roads  incorporated  by  the  Dominion 
Parliament,  and  we  have  jurisdiction  over  them,  as  well. 

Once  a  charter  is  granted  to  a  company  by  the  Federal  power,  it 
then  gets  a  route  map  approved  by  the  Minister  of  Railways,  who 
represents  the  Executive  Department  of  the  Government.  After  that 
general  route  is  decided  upon,  everything  else  must  be  approved  by 
our  Board.  For  instance,  a  railway  cannot  build  a  foot  of  line  until 
we  approve  of  its  location  plans.  When  it  is  completed,  it  cannot 
begin  to  run  trains  over  the  line  until  we  inspect  it  and  are  satisfied 
that  it  is  a  safe  and  proper  road.  They  cannot  collect  any  revenue 
for  the  carrying  of  passengers  or  freight  until  their  rates  have  been 
filed  with  us,  and  we  have  it  in  our  power  to  decide  whether  a  rate 
shall  be  allowed  or  not.  The  classification  must  also  be  approved  by 
us  before  it  can  be  put  into  effect.  The  regulation  of  the  trains,  the 
location  of  the  stations,  the  elimination  of  grade  crossings,  and  all 
other  matters  affecting  all  these  roads  are  under  our  jurisdiction. 
We  have,  I  think,  perhaps  more  power  of  railway  regulation  than 
any  other  board  of  like  nature  that  I  know  of.  We  have  something 
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like  27,000  miles  of  railway  under  our  jurisdiction,  not  counting 
sidings  and,  as  you  know,  we  have  three  large  trans-continental  rail- 
ways which,  in  the  course  of  a  few  years,  will  be  running  from  the 
Atlantic  to  the  Pacific.  The  Canadian  Pacific,  of  course,  has  been 
doing  that  for  many  years.  The  Canadfan  Northern  and  the  Grand 
Trunk  Pacific  are  just  about  completed. 

So,  the  power  which  the  Government  has  placed  in  our  hands  is 
very  large.  I  am  pleased  to  be  able  to  say  that,  in  exercising  that 
power,  we  have  always  received  the  sympathetic  cooperation  o±  the 
railways.  We  have  had  no  great  strife  with  the  roads,  but  we  have 
made  very  many  important  and  serious  changes  in  their  rates,  and 
in  their  methods  of  operation. 

Not  only  have  we  jurisdiction  over  the  railways,  but  also  over  the 
Federal  telephone  companies,  the  Federal  express  companies  and  the 
Federal  telegraph  companies.  We  have  made  very  material  reductions 
in  the  express  rates.  We  are  now  considering  the  telephone  and  tele- 
graph rates  charged  by  the  big  companies  in  Canada.  So  we  feel 
that  in  coming  here  with  these  obligations  on  our  shoulders,  we  will 
be  benefited  very  materially  by  listening  to  the  discussions  which 
you  have  before  you.  As  I  said  before,  if  we  can  be  of  any  assistance 
to  you,  in  giving  you  our  slight  and  humble  experience  in  matters 
of  interest  to  you,  we  shall  be  pleased  to  have  you  call  upon  us. 
(Applause.) 

Mr.  PKENTIS,  of  Virginia.  Commissioner  Goodeve,  of  the  Board 
of  Railway  Commissioners  of  Canada,  will  next  address  you. 
(Applause.) 

Commissioner  GOODEVE,  of  Canada.  Mr.  President  and  members  of 
the  convention,  I  can  add  but  very  little  to  the  words  which  have 
been  uttered  by  my  colleague,  Mr.  Scott.  I  can  only  tell  you  how 
much  I  appreciate  the  privilege  and  the  advantage  of  being  present 
at  this  convention.  You  are  engaged  in  what  is  probably  one  of  the 
most  important  works  of  this  great  republic.  We  look  upon  the  rail- 
roads of  the  country  as  being  like  the  arteries  of  the  body;  and, 
as  it  is  necessary  for  the  physician  to  keep  those  arteries  in  perfect 
condition,  in  order  that  there  may  be  a  regular  circulation  of  the 
blood  and  proper  nourishment  and  no  congestion  in  any  part  of  the 
body,  so  the  physicians  who  have  been  appointed  "by  the  various 
legislatures  of  your  states  and  by  the  various  governments  are  called 
upon  to  regulate  these  vital  arteries  of  trade  and  commerce,  in  order 
that  every  portion  of  the  body  politic  may  be  properly  and  carefully 
nourished.  Therefore  we,  as  those  duly  appointed  physicians,  must 
recognize  the  grave  responsibility  that  rests  upon  us  to  diagnose  the 
various  cases  thai  come  before  us,  that  we  shall  not  in  any  way  injure 
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either  the  carriers  themselves,  or  the  public  to  whom  they  so  largely 
contribute  the  modicum  of  health  and  prosperity. 

I  recognize  that  we,  on  the  northern  half  of  this  great  continent, 
are  striving,  by  the  aid  of  peaceful  commerce,  to  develop  one  of  the 
greatest  heritages  ever  granted  to  civilized  man,  and  as  such  we 
realize  the  grave  responsibility  that  devolves  upon  us. 

I  thank  you,  Mr.  President  and  gentlemen  of  this  convention,  for 
your  kindly  invitation  to  take  part  in  your  deliberations.  (Applause.) 

FEDERAL  REGULATION  OF  INTRASTATE  RATES. 

Mr.  FINN,  of  Kentucky.  Mr.  President,  at  the  request  of  several 
members  of  the  Association,  as  well  as  on  account  of  my  own  de- 
sire, I  offer  the  following  resolution: 

"RESOLVED,  That  it  is  the  sense  of  the  National  Association  of 
Railway  Commissioners  that  the  grant  in  the  Federal  Constitution 
to  Congress  to  regulate  commerce  among  the  states  is  plenary  and 
complete,  and  that  said  authority  should  be  exercised  by  the  Federal 
Government  without  hindrance  from  the  authorities  of  the  several 
states ;  and  that  the  reservation  of  power  not  delegated  to  the  Federal 
Government  but  reserved  to  the  states  authorizes  each  of  the  several 
states  to  as  fully  and  completely  regulate  commerce  carried  on  wholly 
within  each  state,  and  that  said  authority  should  be  exercised  by  each 
state  government  without  hindrance  from  the  Federal  Government." 

I  move  the  adoption  of  that  resolution. 

Mr.  KILPATRICK,  of  Illinois.  I  second  it. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  resolution  and  the 
motion,  which  has  been  seconded,  that  the  resolution  be  adopted. 
What  is  your  pleasure?  Are  you  ready  for  the  question?  Those  in 
favor  of  or  agreeing  to  the  resolution  will  say  aye. 

The  affirmative  vote  was  taken. 

The  PRESIDENT.  Those  opposed  will  say  no. 

Mr.  MARBEE.  Mr.  President,  are  we  to  have  no  discussion  of  this 
resolution  at  all  ? 

The  PRESIDENT.  I  offered  the  opportunity,  and  it  did  not  seem  to 
be  taken  advantage  of,  and  so  I  called  for  the  question. 

Mr.  MARBLE.  May  I  be  heard  for  just  a  minute,  in  order  to  raise 
some  questions  that  are  in  my  mind  ? 

The  PRESIDENT.  We  will  assume  that  the  question  has  not  been  pur 
yet. 

Mr.  MARBLE.  I  had  hoped  to  hear  some  discussion  of  this  question 
by  our  friends  from  the  states.  I  doubt  if  we  are  of  one  mind  upon 
this  great  subject,  and  I  doubt  if  there  is  anyone  here  whose  mind  is 
entirely  clear  on  it.  I  can  agree  as  fully  as  anyone  may  desire  with 
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the  view  that  if  the  regulation  of  all  the  state  rates  is  transferred  to 
a  Washington  tribunal,  it  will  be  fatal  to  effective  local  regulation. 
There  would  be  too  much  to  do.  There  would  be  too  many  cases.  It 
is  not  within  the  limits  of  the  human  mind  to  give  that  attention  to 
details  which  would  be  necessary  in  order  to  have  efficiency.  But 
there  are  difficulties  on  the  other  side  of  the  question,  and  1  think 
we  ought  to  face  them  squarely.  As  our  friend  from  the  nation  on 
the  north  spoke  of  the  broad  powers  possessed  by  his  Commission,  it 
occurred  to  me  that  there  is  an  example  of  centralization  of  power 
beyond  anything  that  has  ever  been  proposed  in  this  nation;  and  as 
our  other  friend  spoke  of  the  physician  caring  for  the  arteries  of  the 
human  body,  it  occurred  to  me  that  a  man  with  one  physician  for 
the  arteries  in  one  foot  and  another  physician  for  the  arteries  in  the 
other  foot,  and  so  on,  for  the  different  parts  of  his  body,  with  one  ap- 
plying a  little  restriction  here  and  another  granting  a  bit  of  freedom 
there,  might  find  his  circulation  somewhat  impeded  at  times  through 
the  lack  of  uniformity  in  the  treatment. 

The  states  have  their  part  in  our  scheme  of  government,  as  much  as 
the  national  government.  We  ought  also  to  remember  that  nothing 
is  more  certain  in  human  affairs  than  that  human  institutions  will 
change,  and  that  they  will  be  changed  by  growth,  by  the  adaptation  of 
that  which  is,  rather  than  by  any  wholesale  destruction  or  any  whole- 
sale theoretical  reconstruction.  The  state  commissions,  in  one  sense, 
are  permanent  factors  in  the  scheme  of  regulation.  But  it  may  be 
that  you  are  going  to  grow  to  be  something  different  from  what  you 
now  are.  In  the  back  of  my  mind  always  is  the  thought  that  as  this 
regulation  of  the  means  of  communication  is  after  all  one  work,  we 
will  some  day  have  one  system  of  regulation  for  the  entire  country. 
We  must  preserve  what  is  good  in  the  separate  systems  that  we  now 
have.  But  what  are  we  going  to  do  with  the  conditions  brought  about 
by  the  separateness  of  these  systems?  Suppose  a  state  commission 
changes  state  rates  for  the  express  purpose  of  affecting  interstate 
rates.  Suppose  by  the  action  of  separate  state  commissions  state 
rates  become  permanently  established  upon  a  lower  basis  across  certain 
great  highways  of  the  country  than  the  interstate  basis  across  those 
highways,  or  than  state  basis  along  other  great  highways.  It  is  just 
as  if  a  western  ranchman  with  an  irrigating  system  should  allow  certain 
workmen  to  lower  the  level  of  some  of  his  ditches  and  take  all  of  the 
water  into  those  ditches.  Commerce  will  go  along  the  lines  of  the 
lowest  rates.  If  interstate  rates  are  higher  than  the  sum  of  the  intra- 
state  rates,  commerce  will  go  by  the  process  of  shipment  and  reship- 
ment;  and  you  in  the  states  will  be  regulating  interstate  commerce 
l>y  the  action  of  your  separate  tribunals.  I  suggest  that  as  a  difficulty 
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with  which  we  have  all  got  to  deal.  I  am  a  citizen  of  a  state  as 
much  as  I  ever  was.  I  do  not  speak  as  a  part  of  the  Federal  Govern- 
ment, any  more  than  you  are  all  parts  of  the  Federal  Government. 
This  is  all  our  game,  at  which  we  must  all  play,  and  the  question  is 
how  we  are  going  to  have  the  effectiveness  that  comes  from  harmony 
and  uniformity.  I  venture  to  say  that  in  every  commission  which 
is  here  represented  you  are  called  upon  from  time  to  time  to  consider 
cases  where  you  are  asked  to  fix  a  reasonable  rate,  and  if  each  member 
of  your  Commission  were  locked  in  his  room,  and  the  entire  record 
in  the  case  placed  before  each  member  separately,  you  would  get  as 
many  answers  as  you  have  members  of  the  Commission.  The  law 
recognized  that  fact  by  taking  away  from  the  Court  the  power  to 
determine  the  reasonableness  of  rates  for  transportation  that  has  been 
already  conducted,  vesting  that  power  entirely  in  this  Commission 
so  far  as  interstate  transportation  is  concerned.  The  Supreme  Court 
says  if  that  had  not  been  done  we  would  have  as  many  answers  as  to 
interstate  rates  as  there  are  tribunals.  That  would  create  confusion, 
and  lose  all  the  benefits  of  the  Interstate  Commerce  Act. 

I  do  not  know  how  far  this  resolution  goes.  I  do  not  know  whether 
it  provides  for  any  growth  in  the  future.  I  do  not  know  whether  it 
recognizes  the  difficulties  which  confront  the  Supreme  Court  today, 
one  state  commission  appealing  to  the  Supreme  Court  to  give  the  In- 
terstate Commerce  Commission  power  to  root  out  discrimination  which 
it  claims  has  been  caused  by  the  action  of  another  state  commission. 
We  must  keep  in  harmony  by  consultations  such  as  this,  by  acquain- 
tanceship, by  a  general  understanding  of  each  others  minds,  or  else 
by  some  establishment  of  power  somewhere,  to  keep  us  in  harmony. 

Mr  BARROW,  of  Louisiana.  Mr.  President,  I  desire  to  speak  briefly 
on  this  subject,  for  the  reason  that  the  question  involved  is  perhaps 
more  forcibly  presented  in  the  condition  existing  in  Louisiana,  with 
relation  to  the  state-made  rates  of  the  state  of  Texas,  than  perhaps 
it  has  ever  been  presented  in  any  case  that  has  arisen.  The  issue  there 
is  so  clearly  drawn  that  unless  it  is  solved  by  the  Supreme  Court  of 
the  United  States  in  its  decision  of  the  Shreveport  rate  case  now 
being  argued,  chaos  is  bound  to  follow,  and  ruin  and  destruction  stare 
the  citizens  of  the  state  of  Louisiana  in  the  face. 

Perhaps  you  are  familiar  with  the  Shreveport  rate  case.  That  case 
presents  a  question  which  demands  attention  by  this  body,  and  per- 
haps eventually  action  by  Congress  to  relieve  an  intolerable  situation. 
There  we  have  the  great  state  of  Texas,  with  its  thousands  of  miles  of 
railroad,  bordering  the  state  of  Louisiana  with  its  hundreds  of  miles 
of  railroad.  The  Texas  Commission  makes  a  state  rate  with  the 
avowed  and  declared  purpose  of  favoring  the  Texas  jobber  and  the 
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Texas  shipper,  overcoming  advantages  which  the  Texas  Railroad 
Commission  say  exist,  in  so  far  as  the  Texas  shipper  competes  with 
the  shipper  of  any  bordering  state.  I  speak  of  Louisiana  because  I 
am  a  "citizen  of  Louisiana.  I  assume  the  condition  is  the  same  in  every 
state  that  borders  Texas.  The  Louisiana  shipper  cannot  go  westward 
into  the  state  of  Texas,  because  the  railroad  company  says  "we  will 
not  apply  to  an  interstate  shipper  a  state  made  rate.  True,  the  state 
made  rates  are  lower  than  the  interstate  rate  but  this  is  a  forced  condi- 
tion, a  forced  discrimination  which  we  will  not  remove,  because  if 
we  do  remove  that  discrimination  and  apply  the  state  made  rate  to 
the  interstate  shipper  as  well,  our  revenues  will  decline  and  we  will 
fail  to  make  what  we  consider  a  fair  return."  That  is  the  position 
of  the  railroads. 

On  the  other  hand  the  Louisiana  shipper  comes  to  the  Interstate 
Commerce  Commission  and  says,  "Here  is  an  unjust  discrimination. 
We  care  not  whether  the  railroad  companies'  rates  are  reduced  or  in- 
creased, but  here  is  the  action  of  the  Texas  State  Railroad  Commission, 
from  which  we  ask  relief." 

I  ask  you  to  bear  in  mind  that  I  represent  the  State  Railroad  Com- 
mission of  Louisiana  as  its  counsel,  and  am  in  favor  of  retaining  to 
the  state  commission  all  the  powers  that  can  properly  be  exercised 
by  any  of  the  states  within  their  respective  jurisdictions.  But  the 
Louisiana  shippers  come  to  the  Interstate  Commerce  Commission  and 
say :  "Here  is  an  unjust  discrimination  created  by  the  Texas  State 
Commission,  which  discrimination  the  railroads  refuse  to  remove. 
What  is  the  remedy  ?"  The  Interstate  Commerce  Commission  gives 
a  hearing,  and  finds  that  the  orders  of  the  Texas  State  Commission 
mean  just  what  their  reports  declare,  that  their  orders  and  rates  are 
put  into  effect  for  the  purpose  of  giving  the  Texas  shipper  an  ad- 
vantage in  the  state  of  Texas  over  any  interstate  shipper.  The  Inter- 
state Commerce  Commission  finds  as  to  some  of  the  rates  that  they 
are  unreasonable  per  se,  and  as  to  others  that  they  are  unjustly  dis- 
criminatory. The  Interstate  Commerce  Commission  finds  those  facts. 
and  it  orders  that  discrimination  removed.  In  my  opinion  that  is 
the  proper  way  to  have  this  discrimination  removed,  if  found  to  exist 
(by  reason  of  the  declared  purpose  of  one  state  to  shut  out  competi- 
tion from  its  boarder  states).  I  think  the  proper  method  is  to  come 
to  the  Interstate  Commerce  Commission,  and  I  firmly  believe  that 
the  Interstate  Commerce  Commission  has  the  power  to  remove  that 
discrimination  by  finding  the  fact  that  it  is  unjust  discrimination. 
Mind  you,  in  these  cases  the  railroads  did  not  do  what  they  did  in 
Minnesota.  The  Louisiana  cases  must  be  differentiated  from  the  Min- 
nesota cases.  In  Minnesota  they  applied  the  Minnesota  rates  to  inter- 
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state  Commerce.  Consequently  there  was  no  such  condition  con- 
fronting the  court  as  there  is  here.  In  the  Minnesota  case  there  was 
no  greater  discrimination  against  one  than  against  the  other.  Here 
they  do  the  reverse.  They  decline  to  apply  the  state  rates  to  the  inter- 
state shipper,  leaving  him  absolutely  helpless  and  without  remedy 
unless  the  Federal  Commission  can  cure  that  condition,  because  the 
state  certainly  can  not  go  beyond  its  borders  and  say  to  the  railroads, 
"You  must  charge  the  same  rate  from  Shreveport,  Louisiana,  into 
Texas  that  you  charge  eastward  from  Dallas,  for  the  same  distance/' 
Of  course  it  is  rather  difficult  to  discuss  such  an  important  resolution 
without  any  previous  consideration.  It  seems  to  be  a  very  far-reach- 
ing resohition.  As  I  understand  it,  it  seems  to  preclude  this  con- 
vention from  endorsing  any  legislation  by  Congress  which  might  ex- 
tend the  powers  of  the  Interstate  Commerce  Commission  to  enable 
it  to  correct  the  condition  of  which  I  am  now  complaining,  in  case 
the  Supreme  Court  should  hold  that  the  Interstate  Commerce  Com- 
mission does  not  already  have  that  power.  I  am  essentially  opposed 
to  a  resolution  which  expresses  such  a  thought.  These  conditions  will 
confront  us  all.  They  will  confront  every  state  commission  sooner  or 
later  in  some  form.  Where  the  states  are  of  equal  size  the  railroads 
will  apply  the  rates  across  the  borders  of  the  states,  and  the  discrimina- 
tion will  not  exist,  but  where  one  large  state  adjoins  another  state 
and  its  commerce  is  self-sustaining,  and  the  railroads  can  exist  upon 
the  internal  commerce  of  the  state,  then  they  can  easily  say  to  the 
little  border  state  that  seeks  to  live,  "We  will  not  extend  the  state-made 
rates  to  your  state."  And  so  in  the  end  the  discrimination  which  the 
Interstate  Commerce  Commission  was  primarily  created  to  de- 
stroy will  continue  to  exist  unless  the  power  of  the  Inter- 
state Commerce  Commission  to  render  such  a  decision  as  it  has 
rendered  in  the  Shreveport  case  is  sustained  by  the  Supreme  Court 
of  the  United  States.  In  the  Shreveport  case  there  were  two  sets  of 
orders.  As  I  have  already  stated,  .one  set  of  orders  declared  certain 
rates  unreasonable.  Evidence  has  been  taken  as  to  the  reasonable- 
ness of  those  rates.  As  to  certain  other  rates,  the  Interstate  Com- 
merce Commission  declared  that  they  were  unjustly  discriminatory, 
and  it  said  to  the  state  railroads:  "You  must  remove  the  discrim- 
ination. It  is  unjust,  it  is  unlawful,  and  you  must  remove  it.  In  other 
words  there  must  be  an  adjustment  of  rates  between  Shreveport  and 
Texas  points,  interstate,  which  is  not  greater  than  the  state  rate 
over  the  same  railroad  for  the  same  distance  on  the  same  commodity." 
We  all  know  that  is  what  we  are  striving  for  in  the  states ;  but  unless 
there  is  some  remedy  and  some  power  in  the  Interstate  Commerce  Com- 
mission to  correct  that  condition,  large  states  like  Texas  will  eventually 
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make  the  rates  for  the  entire  southwestern  territory.  There  is  no  other 
answer  to  that  question.  Begging  your  pardon  for  trespassing  upon 
your  time  without  any  preparation,  on  so  important  a  subject,  I 
earnestly  hope  this  resolution  in  its  present  form,  which  if  I  under- 
stand it  correctly  will  preclude  this  convention  from  endorsing  any 
legislation  to  cure  the  condition  of  which  I  speak,  will  not  be  adopted. 

The  PRESIDENT.  Before  you  sit  down,  will  you  allow  me  to  read  this 
resolution  carefully,  so  that  we  may  all  get  the  full  import  of  it  ? 

Mr.  BARROW,  of  Louisiana.  Certainly. 

The  PRESIDENT.  This  is  the  resolution  that  is  offered: 

"RESOLVED,  That  it  is  the  sense  of  the  National  Association  of  Rail- 
way Commissioners  that  the  grant  in  the  Federal  Constitution  to 
Congress  to  regulate  commerce  among  the  states  is  plenary  and  com- 
plete, and  that  said  authority  should  be  exercised  by  the  Federal  Gov- 
ernment without  hindrance  from  the  authorities  of  the  several  states; 
and  that  the  reservation  of  power  not  delegated  to  the  Federal  Gov- 
ernment but  reserved  to  the  states  authorizes  each  of  the  several  states 
to  as  fully  and  completely  regulate  commerce  carried  on  wholly  within 
each  state  and  that  said  authority  should  be  exercised  by  each  state 
government  without  hindrance  from  the  Federal  Government." 

Mr.  BARROW,  of  Louisiana.  If  I  understand  that  resolution  cor- 
rectly, it  means  that  one  state  may  eventually  make  a  set  of  rates 
for  the  purpose  of  discriminating  against  interstate  shippers,  that  it 
may  build  a  wall  around  the  state,  without  interference  from  any 
source  whatever.  In  other  words  it  says  that  the  State  may  go  ahead 
and  do  what  it  pleases,  for  any  reason  it  pleases,  irrespective  of  the 
consequences.  If  that  is  the  meaning  of  the  resolution,  then  I  cannot 
support  it.  I  think  it  is  fundamentally  wrong.  I  am  an  advocate 
of  the  exercise  of  all  the  powers  that  a  state  may  legally  exercise, 
but  I  cannot  advocate  the  exercise  of  powers  by  a  state  which  purposely 
and  avowedly  are  made  to  destroy  the  business  of  the  citizens  of 
sister  states.  So,  if  that  resolution  is  as  I  interpret  it,  that  the  state 
may,  for  the  purpose  of  discriminating  against  an  interstate  shipper, 
adopt  rates  that  have  that  effect,  then  I  am  opposed  to  the  resolution. 

Mr.  HALL,  of  Nebraska.  How  do  you  reach  the  conclusion  which 
you  have  reached  as  to  the  purpose  of  the  resolution  ? 

Mr.  BARROW,  of  Louisiana.  I  am  stating  my  understanding  of  the 
resolution  as  I  have  heard  it  read.  As  I  understand  it,  it  means 
that  the  power  of  the  state  is  plenary  within  its  own  bounds,  that  it 
may  do  anything  it  sees  fit,  in  any  way  it  sees  fit,  in  the  making  of 
rates  within  its  own  boundries.  Now,  if  a  state  uses  that  power  as 
Texas  has  used  it,  as  we  all  know  it  has  used  it,  in  a  different  way 
from  other  states,  for  the  purpose  of  discriminating  against  shippers 
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from  the  state  of  Louisiana,  the  same  condition  of  affairs  will  begin 
to  creep  in  between  other  states,  and  there  will  be  a  continual  trans- 
portation warfare  between  the  states.  Big  states  will,  of  course,  al- 
ways have  the  advantage,  because  they  will  have  the  greater  com- 
merce, and  railroads  will  be  more  apt  to  comply  with  the  orders  of 
state  commissions  of  large  states  like  Texas  than  with  the  orders  of 
smaller  states,  having  smaller  revenue  producing  power.  Conse- 
quently the  smaller  states  will  always  suffer.  I  do  not  understand 
this  resolution  to  make  any  exceptions  of  any  kind.  It  simply  de- 
clares the  sense  of  this  convention  to  be: 

"That  the  reservation  of  power  not  delegated  to  the  Federal  Govern- 
ment but  reserved  to  the  states  authorizes  each  of  the  states  to  as 
fully  and  completely  regulate  commerce  carried  on  wholly  within  each 
state  and  that  said  authority  should  be  exercised  by  each  state  govern- 
ment without  hindrance  from  the  Federal  Government." 

The  PRESIDENT.  Will  you  allow  me  right  there  ? 

Mr.  BARROW,  of  Louisiana.  Yes. 

The  PRESIDENT.  The  word  used  is  "regulate,"  is  it  not  ? 

Mr.  BARROW,  of  Louisiana.  Yes. 

The  PRESIDENT.  Not  "confiscate."  Is  there  not  a  distinction  be- 
tween "regulate"  and  "'confiscate"  ? 

Mr.  BARROW,  of  Louisiana.  Yes,  decidedly,  but  the  declared  pur- 
pose of  the  Texas  Railroad  Commission  is  to  give  the  Texas  jobber 
a  preference  and  an  advantage.  You  do  not  haAre  to  confiscate  in 
order  to  give  an  advantage.  A  rate  may  be  just  above  the  point  of 
confiscation,  and  still  give  the  man  in  Texas  such  an  advantage  as  is 
actually  given  today,  and  the  Louisiana  shipper  cannot  ship  across 
the  border  into  Texas. 

Mr.  FINN,  of  Kentucky.  In  delivering  the  opinion  of  the  Court, 
was  it  not  stated  that  the  class  rates  fixed  by  the  Texas  Commission 
are  reasonable,  and  this  the  railroads  themselves  did  not  deny? 

Mr.  BARROW,  of  Louisiana.  Yes,  I  think  the  opinion  of  the  Court 
did  state  that.  I  think  it  also  stated  that  the  commodity  rates  were 
unjustly  discriminatory,  and  that  this  discrimination  should  be  re- 
moved either  by  advancing  the  Texas  rates  to  the  point  of  reason- 
ableness, cr,  if  they  were  unreasonable,  by  reducing  the  interstate 
rates  to  Texas  points.  That  was  plainly  the  intimation  of  what  the 
Court  thought. 

Mr.  HENSHAW,  of  Oklahoma.  I  believe  that  Oklahoma  has  had 
as  much  trouble  with  the  Texas  situation  as  Louisiana.  I  do  not  be- 
lieve that  the  condition  which  arises  by  virtue  of  a  state  rate  should 
disturb  our  entire  national  fabric.  There  is  no  reason  why  :the 
Interstate  Commerce  Commission  should  declare  a  rate  to  be  unreas- 
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enable  if  extended  to  a  border  town,  when  it  has  been  in  force  in  a 
state  for  a  number  of  years  up  to  a  state  line. 

If  the  state  rate  is  not  reasonable,  it  is  the  duty  of  the  railroad  com- 
pany in  Texas  to  contest  that  rate,  the  same  as  they  do  in  Minnesota, 
Oklahoma  and  Missouri.  If  that  rate  comes  up  to  the  state  line,  and 
has  been  in  force  for  a  number  of  years,  and  is  acceptable  to  the  car- 
riers in  the  state  of  Texas,  there  is  no  reason  why  the  same  rate  should 
not  be  extended  on  into  Oklahoma  or  into  Louisiana.  There  was  a 
little  case  at  Texahoma,  Oklahoma.  They  moved  the  depot  down  to 
the  state  line.  There  is  a  side  track  in  Oklahoma,  and  200  yards 
away  there  is  another  side  track  in  Texas.  If  they  loaded  their 
wheat  in  Oklahoma  and  shipped  it  into  Texas,  a  switching  charge  of 
$16  a  car  was  imposed.  We  presented  that  case  to  the  Commission. 
It  was  not  presented  properly.  The  shippers  filed  a  complaint  against 
the  switching  charge.  It  will  be  presented  again,  asking  for  the  ap- 
plication of  the  Texas  rate.  I  say  that  if  the  rate  in  the  state  is 
too  low,  let  the  railroads  contest  it.  If  it  is  established  by  the  Court 
as  a  reasonable  rate,  let  the  Interstate  Commerce  Commission  follow 
it.  We  follow  their  rates.  Where  the  Interstate  Commerce  Commis- 
sion have  fixed  rates,  there  is  not  a  rate  in  Oklahoma  that  is  lower 
than  our  own  rates.  While  I  am  on  the  Oklahoma  Commission  I 
propose  either  to  convince  the  Interstate  Commerce  Commission  that 
their  rates  are  too  high,  or  I  propose  to  put  the  state  rates  in  line  with 
them.  I  am  going  to  fight  these  border  conditions  until  justice  is 
done  along  the  lines  of  the  decision  of  the  Interstate  Commerce  Com- 
mission in  the  Shreveport  case.  If  I  understand  the  substance  of 
that  decision,  they  say  to  the  railroads:  "You  must  correct  the  dis- 
crimination. Either  extend  your  Texas  rates  over  into  Shreveport,  or 
else  contest  your  Texas  rates  in  the  Courts  of  Texas  and  get  your 
Texas  rate  raised."  The  alternative  is  upon  the  carrier.  Let  them 
do  either  one  tiling  or  the  other.  I  say  they  must  not  destroy  our 
entire  national  fabric  on  that  proposition. 

Mr.  PELL,  of  North  Carolina.  It  seems  to  me  this  discussion  is  en- 
tirely out  of  order.  The  president  put  the  question  on  the  adoption 
of  the  resolution,  and  it  was  almost  unanimously  carried.  I  deny  the 
power  of  the  President  to  open  the  question  for  further  discussion, 
after  a  motion  was  put  and  carried.  We  might  discuss  this  matter 
here  all  day,  but  the  resolution  was  almost  unanimously  carried,  and 
I  do  not  see  any  use  of  further  discussion  of  the  matter. 

Mr.  BARROW,  of  Louisiana.  I  make  the  point  of  order  that,  before 
the  vote  was  announced,  and  before  anyone  had  called  for  a  division 
or  a  roll  call,  the  President  was  interrupted. 

The  PRESIDENT.  As  to  that,  I  take  it  that  no  one  here  wants  to 
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choke  off  discussion.  I  announced  the  motion  and  asked  for  discus- 
sion and,  I  thought,  no  one  cared  to  discuss  it,  and  so  I  put  the 
question.  Then  as  Mr.  Marble  called  attention  to  the  fact  that  I  had 
been  a  little  precipitate,  I  assumed  authority  to  withdraw  it  and  I 
will  hold  to  that  position,  unless  I  am  reversed  by  a  vote  of  the  con- 
venl  ion. 

Mr.  HALI,,  of  Nebraska.  That  is  in  accordance  with  the  ordinary 
rules  of  order. 

Mr.  ESHLEMAN,  of  California.  I  saw  this  resolution  briefly  before 
it  was  presented.  My  understanding  of  the  resolution  is  that 
it  does  not  have  the  import  which  the  gentleman  from  Louisiana  thinks 
it  has.  Therefore  I  think  it  is  at  least  harmless,  and  I  do  not  believe 
it  is  necessary  to  discuss  it  at  this  time,  or  for  this  Association  to  try 
to  settle  this  troublesome  question  now.  It  will  not  be  settled  by  us 
anyway.  Some  of  us  happen  to  have  ideas  which  are  diiferent  in 
degree  only,  and  not  in  principle,  from  the  views  advanced  by  the 
very  eloquent  gentleman  from  Kentucky,  Mr.  Finn.  I  do  not  intend 
to  discuss  it,  because  I  understand  it  does  not  have  the  effect  that 
the  gentleman  from  Louisiana  (Mr.  Barrow)  thinks  it  has.  If  it 
has  that  effect,  I  cannot  read  it  in  the  resolution.  It  merely  says  that 
the  Federal  Government  shall  keep  its  powers,  and  that  the  states 
shall  keep  their  powers,  which  of  course  they  will  do.  (Laughter). 
We  cannot  settle  this  question  anyway,  by  a  resolution  passed  in  this 
convention.  Since  the  time  of  Chief  Justice  Marshall  the  Supreme 
Court  has  exercised  the  power  of  deciding  these  questions,  and  it  will 
undoubtedly  continue  to  exercise  that  power.  Therefore,  I  do  not 
see  the  necessity  of  any  prolonged  discussion  of  this  resolution,  unless 
it  has  the  effect  which  the  gentleman  from  Louisiana  (Mr.  Barrow) 
thinks  it  has,  and  I  cannot  read  that  meaning  in  the  resolution. 

Mr.  ANDERSON,  of  Massachusetts.  Mr.  President — 

The  PRESIDENT.  The  Chair  recognizes  the  gentleman  from  Massa- 
chusetts. 

Mr.  BARROW,  of  Louisiana.  I  move  that  the  resolution  be  laid  on  the 
table. 

The  PRESIDENT.  The  Chair  had  already  recognized  the  gentleman 
from  Massachusetts. 

Mr.  ANDERSON,  of  Massachusetts.  I  rose  for  the  purpose  of  making 
the  same  motion,  and  I  do  make  it. 

The  PRESIDENT.  The  Chair  recognizes  the  gentleman  from  Massa- 
chusetts, who  moves  to  lay  the  resolution  on  the  table. 

Mr.  ANDERSON,  of  Massachusetts.  In  the  first  place,  the  resolution  is 
ambiguous.  We  could  discuss  it  here  for  a  week  and  we  could  not 
agree  as  to  what  it  means.  In  the  second  place,  a  good  many  people 
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will  construe  it  as  a  declaration  of  war  by  the  states  upon  the  National 
Government,  and  what  we  want  is  not  a  declaration  of  war  or  of  con- 
flict between  state  and  federal  jurisdictions. 

Mr.  BURR,  of  Florida.  I  rise  to  a  point  of  order.  The  motion  to 
lay  on  the  table  is  not  debatable.  The  gentleman  speaking  did  not 
make  the  motion. 

Mr.  BARROW,  of  Louisiana.  I  made  the  motion. 

Mr.  ANDERSON,  of  Massachusetts.  What  we  need  today  is  coopera- 
tion between  the  state  commissions  and  the  Interstate  Commerce  Com- 
mission, to  see  if  we  cannot  work  out  some  kind  of  a  method  which  will 
give  us  the  practical  advantages  so  eloquently  described  in  the  first 
part  of  Mr.  Finn's  paper  and  not  to  look,  as  this  resolution  appears 
l.o  look,  for  opportunities  for  conflict.  If  we  pass  this  resolution  w? 
shall  certainly  be  misunderstood.  I  therefore  make  the  motion  to 
lay  the  resolution  on  the  table. 

The  PRESIDENT.  You  have  heard  the  original  motion  and  you  have 
heard  the  motion  to  lay  011  the  table.  Those  in  favor  of  the  motion 
to  lay  on  the  table  will  indicate  it  by  saying  aye,  those  opposed  no. 

Several  members  asked  for  a  division. 

Mr.  BURR,  of  Florida.  I  rise  to  a  point  of  order.  Our  constitution 
provides  that  only  active  members  may  vote.  There  are 'lionorary 
members  voting  at  this  time. 

The  PRESIDENT.  Mr.  Secretary,  do  you  recognize  the  difference  be- 
tween active  and  honorary  members  ? 

Mr.  BURR,  of  Florida.  The  provision  of  the  constitution,  as  I  recall 
it,  is  that  only  members  of  commissions  and  secretaries  have  the  right 
to  vote.  Counsel  for  commissions  are  only  honorary  members,  having 
the  privileges  of  the  floor  for  debate. 

The  PRESIDENT.  A  division  is  called  for.  Those  in  favor  of  the 
motion  to  lay  the  resolution  on  the  table  will  please  rise  and  stand 
until  they  are  counted. 

Those  opposed  to  the  motion  will  rise  and  stand  until  they  are 
counted. 

The  convention  divided  and  there  were  ayes  20,  and  noes  19. 

Accordingly,  the  motion  to  lay  on  the  table  was  agreed  to. 

CONFERENCE  COMMITTEE  ON  EXPRESS  RATES. 

The  PRESIDENT.  A  motion  made  yesterday,  by  Mr.  Decker  of  New 
York,  was  held  in  abeyance  until  this  morning.  Will  Mr.  Decker 
please  state  his  motion  again  ? 

Mr.  DECKER,  of  New  York.  My  motion  was  that  there  be  a  com- 
mittee of  one  from  each  state,  authorized  to  confer  among  themselves 
and  with  the  express  companies  and,  if  necessary,  with  the  Interstate 
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Commerce  Commission,  to  endeavor  to  arrive  at  a  method  of  stating 
uniformly  the  scale  of  intra-state  rates,  with  such  variations  as  con- 
ditions may  require,  in  order  to  secure  uniformity  upon  that  sub- 
ject, the  same  as  the  Interstate  Commerce  Commission  has  en- 
deavored to  secure  it  in  interstate  express  rates.  If  there  is  no  further 
discussion,  I  ask  that  a  vote  be  taken  upon  that  motion. 

.Mr.  AITCHISON,  of  Oregon.  May  I  inquire  whether  the  committee 
have  considered  the  advisability  of  dividing  this  into  sections,  on  ac- 
count of  geographical  limitations  ? 

Mr.  DECKER,  of  New  York.  In  my  opinion  that  question  cannot  be 
determined  until  we  have  had  a  conference  of  the  full  committee  which 
it  is  proposed  shall  be  organized.  They  may  reach  the  very  differences 
which  you  have  in  mind,  but,  I  think  we  ought  first  to  have  a  meet- 
ing of  the  full  committee. 

Mr.  STAPLES,  of  Minnesota.  Is  there  any  question  about  the  method 
of  choosing  the  members  of  the  committee  ? 

Mr.  DECKER,  of  New  York.  The}'  are  to  be  chosen  by  the  State 
Commissions,  or  by  representatives  of  the  State  Commissions  here 
present,  so  that  we  may  have  a  prompt  designation  of  the  members. 

The  PRESIDENT.  As  I  understand  the  situation,  the  motion  contem- 
plates having  each  state  commission  appoint  one  of  its  members,  or 
some  other  person  as  a  representative,  on  the  general  committee  which 
is  to  meet  and  endeavor  to  agree  upon  some  uniform  plan  of  stating 
express  rates,  so  as  if  possible,  to  align  them  with  the  order  of  the 
Interstate  Commerce  Commission,  which  applies  only  to  interstate 
business. 

Mr.  DECIDER,  of  New  York.  Mr.  President,  will  you  exclude  the 
words  "or  other  persons"  ?  I  think  we  ought  to  have  only  members 
of  the  state  commissions. 

Mr.  DOTY,  of  Ohio.  Did  the  original  motion  contain  the  words  "or 
other  persons,"  so  as  to  authorize  the  appointment  of  some  other  per- 
son to  represent  a  commission? 

Mr.  DECKER,  of  New  York.  It  did  not. 

Mr.  DOTY,  of  Ohio.  There  may  be  other  states,  like  Ohio,  which  de- 
sire to  appoint  some  other  person  to  represent  us  in  that  work. 

Mr.  DECKER,  of  New  York.  It  would  be  embarrassing  if  there  was 
a  majority  of  the  committee  composed  of  persons  other  than  state  com- 
missioners. 

Mr.  DOTY,  of  Ohio.  It  would  be  no  more  embarrassing  than  it  is 
where  we  have  three  members  of  a  commission,  and  one  member  pro- 
poses something  and  the  two  others  out-vote  him.  There  are  in- 
stances here  where  a  member  of  a  state  commission  is  out-voted  by 
two  outsiders.  I  am  a  minority  member  here,  in  my  delegation. 
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Mr.  DECKER,  of  New  York.  I  do  not  feel  like  including  that  in  my 
motion. 

Mr.  STAPLES,  of  Minnesota.  Mr.  President,  I  think  there  should  l>e 
an  understanding  that,  if  this  resolution  js  adopted,  it  will  carry  with 
it  the  condition  that  the  representative  whom  any  state  commission  may 
delegate  to  attend  this  meeting  shall  be  given  power  to  act  for  the 
commission.  Otherwise,  the  committee  will  never  get  anywhere.  If 
it  is  necessary  for  the  delegate  representing  a  state  commission  to  ir<> 
back  to  that  commission  every  time  to  submit  to  their  deliberation  and 
discussion  the  resolutions  adopted  at  the  meetings  of  the  committee, 
you  never  will  get  anywhere,  because  the  members  of  the  commission 
who  were  not  present  will  not  be  able  to  understand  the  questions,  in 
all  their  bearings. 

I  have  been,  for  years,  a  consistent  advocate  of  the  plan  of  practi- 
cal cooperation  between  state  commissions  and  the  federal  authorities 
and,  it  seems  to  me,  that  here  is  an  excellent  opportunity  for  an  effort, 
at  least,  to  accomplish  something  in  that  direction.  We  may  have 
to  make  concessions.  I  think  I  can  speak  for  Minnesota  to  some  ex- 
tent in  this  particular  matter.  We  endeavored  to  induce  the  Federal 
Commission  to  make  one  or  two  changes  in  their  minimum  scale. 
Had  that  been  done,  I  think  the  way  would  have  been  clear  for  us  to 
adopt  their  scale,  and  it  is  possible  that  we  may  yet  be  able  to  get 
together.  My  hope  is  that  we  can  at  least  approach  something  that 
means  harmony,  and  a  solution  of  this  very  important  question.  I 
have  not  talked  with  the  representative  of  any  express  company  since 
our  investigation,  but  I  have  been  told  that,  since  they  have  been 
persuaded  to  adopt  the  scale  put  out  by  the  Federal  Commission,  they 
stand  ready  to  make  concessions  to  the  states  for  the  purpose  of 
bringing  about  greater  uniformity  in  the  work  devolving  upon  the 
express  companies,  particularly  in  the  matter  of  accounting.  It  may 
be  that  here  is  an  opportunity  to  get  concessions  to  the  states  that  will 
be  worth  a  great  deal  to  the  states  and,  on  the  other  hand,  the  states 
should  be  willing  to  make  some  concessions,  where  they  can,  in  order 
to  bring  about  harmonious  action.  I  hope  Mr.  Decker  will  incorpo- 
rate in  his  motion,  at  least,  the  suggestion  that  representatives  sent 
by  the  various  commissions  shall  have  delegated  to  them  authority  to 
act  for  the  commissions  which,  send  them. 

Mr.  DECKER,  of  New -York.  I  will  adopt  the  suggestion  and  will 
amend  my  motion  so  that  it  will  read:  "or  some  other  person  who 
may  be  duly  authorized.''' 

Mr.  MARTIN,  of  Kansas.  I  hope  Mr.  Decker  will  not  make  that 
change  in  his  motion.  My  judgment  is  that  this  conference  ought  to 
be  held  by  the  responsible  members  of  the  commissions.  If  a  com- 
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missioner  who  attends  that  conference  desires  to  take  a  rate  man  with 
him  to  advise  him,  that  is  all  right;  but,  if  you  should  send  half  a 
dozen  commissioners  from  different  states,  and  fifteen  or  twenty  sub- 
ordinates to  that  conference,  I  do  not  believe  you  would  get  any- 
where. I  believe  the  men  who  attend  the  conference  and  are  author- 
ized to  vote  upon  the  questions  presented  there,  ought  to  be  members 
of  the  state  commissions.  Let  them  have  as  many  advisors  as  they 
please,  but,  when  it  comes  to  voting,  let  the  voting  be  done  by  com- 
missioners. I  hope  Mr.  Decker  will  not  make  the  change  in  his 
motion. 

]\lr.  STAPLES,  of  Minnesota.  Mr.  President,  I  see  that  my  position 
has  been  misunderstood.  It  rests  with  the  state  commissions  to  say 
whom  they  shall  send.  Let  each  commission  choose  some  person, 
preferably  a  commissioner,  who  shall  be  authorized  to  act  for  the  com- 
mission, and  who  shall  have  authority  delegated  to  him  to  act  for  the 
commission.  I  am  sure  that  in  Minnesota  we  can  agree  upon  some- 
body, and  it  will  probably  be  one  of  the  members  of  our  commission, 
who  shall  be  given  authority  to  act  for  the  commission.  We  will  not 
ask  him  to  come  back  and  submit  to  us  questions  as  to  what  we  think 
he  ought  to  do.  It  is  up  to  us  to  say  whether  we  want  to  send  our 
secretaries,  or  our  rate  experts,  or  a  clerk,  or  some  stranger  to  us,  or 
a  member  of  our  commission,  in  whom  we  have  confidence. 

Mr.  THOKNE,  of  Iowa.  I  am  not  going  to  make  any  motion,  but  I 
want  to  warn  you  gentlemen  that  you  are  playing  with  fire  when  you 
propose  to  have  a  committee  get  together  in  Chicago,  or  some  other 
place,  with  twenty  or  forty  representatives  of  different  commissions, 
to  thresh  out  this  business  in  a  few  conferences  and  settle  it  in  that 
way.  There  are  some  states  that  have  spent  months  in  investigation 
and  weeks  in  the  Federal  courts,  and  to  attempt  to  settle  these  ques- 
tions in  this  way  is  going  to  be  very  embarrassing  to  those  states.  I 
was  heartily  in  sympathy  with  the  first  proposition  made  by  Mr. 
Decker.  As  I  understood  it,  it  was  merely  to  appoint  a  committee  to 
confer  together  and  discuss  the  matter,  and  get  information  and  com- 
pare ideas,  but  not  with  the  idea  of  committing  any  commission. 

Mr.  ESHLEMAX,  of  California.  I  see  no  difficulty  in  the  situation. 
Under  the  laws  of  most  of  the  states,  any  decision  of  the  commission 
must  be  rendered  by  a  majority  of  the  commission. 

Mr.  THORNE,  of  Iowa.  I  am  not  talking  about  the  legal  difficulties. 
The  motion  only  asks  that  the  various  commissions  be  obliged  to  ap- 
point some  one  with  authority.  I  am  sure  that  neither  the  California 
Commission  nor  any  other  Commission  would  accept  a  recommenda- 
tion made  by  this  committee  if  it  was  out  of  line  with  what  they  be- 
lieved to  be  correct.  If  they  do  not  believe  that  they  should  impose 
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it  on  their  state,  they  will  not  do  so.  The  suggestion  I  make  is  that 
the  various  commissions  appoint  some  one  with  power  to  act. 

Mr.  DECKER,  of  New  York.  Mr.  Thome  is  entirely  correct  in  his 
conception  of  the  original  motion  made  yesterday,  and  I  have  not 
changed  it,  in  my  own  mind,  at  all.  No  conference  can  bind  any 
state.  Its  jurisdiction  is  complete  in  this  respect,  over  the  rates  within 
that  state,  hut,  I  think  a  conference  of  representatives  of  states  may 
have  a  very  considerable  influence  upon  the  state  commissions,  through 
the  very  proceedings  of  this  conference,  and  the  development  of  facts 
and  conditions  there  brought  out  and  the  views  there  expressed.  I 
have  no  notion  that  the  conference  will  bind  any  state  conclusively. 

Mr.  ESHLEMAN,  of  California.  May  I  make  a  suggestion?  Suppose 
we  vote  on  the  original  motion,  without  including  Mr.  Staples'  sug- 
gestion. Let  us  try  it  out  on  the  original  motion  and  see  what  the 
convention  wants.  For  myself,  I  am  in  favor  of  the  original  motion. 

Mr.  DECKER,  of  New  York.  I  withdraw  the  proposed  amendment. 
I  only  want  to  get  this  committee  appointed. 

Mr.  HALL,  of  Nebraska.  The  state  of  Nebraska  is  now  enjoying 
what  seems  to  be  a  very  fair  express  rate  on  intra-state  traffic.  If  the 
Nebraska  Commission  were  to  undertake  to  make  its  rates  the  same 
as  the  interstate  rates,  it  would  possibly  mean  that  some  of  our  rates 
would  be  lowered.  It  would  mean  that  a  certain  part  would  be 
raised.  Now,  as  a  member  of  the  Nebraska  Commission,  I  am  sure 
I  would  not  want  to  commit  myself  or  the  commission  in  respect  to 
those  rates  until  a  thorough  investigation  had  been  made  by  the  Ne- 
braska Commission.  How  that  could  be  brought  about  by  a  confer- 
ence between  one  member  of  our  commission  and  members  of  the  com- 
missions of  the  different  states,  I  do  not  quite  see.  It  might  be  true 
that  such  a  conference  might  be  of  some  assistance  to  the  Commission 
in  reaching  its  final  conclusion,  after  an  investigation  had  been  made ; 
but,  so  far  as  the  Commission  of  Nebraska  is  concerned,  I  do  not  see 
how  it  could  make  a  rate  on  intra-state  express  business,  that  grew  out 
of  a  conference  with  the  Commissioners  of  the  other  states  of  the 
United  States.  It  is  up  to  us  to  fix  that  intra-state  rate,  and  it  must 
be  fixed  after  a  due  and  complete  hearing  and  investigation  has  been 
had.  From  that,  we  draw  our  conclusions  as  to  what  the  rates  ought 
to  be  and,  after  we  fix  a  rate  that  is  a  reasonable  rate,  that  is  the  rate 
that  will  stand. 

Mr.  DECKER,  of  New  York.  May  I  ask  a  question  ? 

Mr.  HALL,  of  Nebraska.  I  shall  be  very  glad  to  have  you  do  so. 

Mr.  DECKER,  of  New  York.  May  we  not  arrive  at  some  results  from 
such  a  conference  that  will  have  a  bearing  upon  the  investigation, 
which  you  make  in  your  own  state?  May  we  not,  by  being  all  to- 
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gether  at  one  time,  through  our  representatives,  hear  what  the  ex- 
press companies  have  to  say,  what  they  have  to  offer  in  the  way  of 
concessions,  and  may  we  not  try  once  and  see  if  we  can  get  some  uni- 
form rate  method,  applicable  by  all  the  states,  as  a  result  of  such  a 
conference,  had  with  a  view  of  reaching  uniformity,  generally  speak- 
ing, in  express  rates  throughout  the  United  States  ? 

Mr.  HALL,  of  Nebraska.  I  think  so,  and  I  think  great  good  might 
come  out  of  it;  but,  so  far  as  delegating  our  authority  to  any  one 
member  of  our  commission,  I  do  not  see  how  we  can  do  that. 

The  PRESIDENT.  That  is  not  in  the  motion,  at  all. 

Mr.  HALL,  of  Nebraska.  That  was  being  discussed. 

Mr.  ESIILEMAX,  of  California.  That  was  withdrawn. 

.Mr.  HALL,  of  Nebraska.  I  see  no  objection  to  the  conference,  but 
so  far  as  coming  to  a  definite  conclusion  is  concerned,  that  would  have 
to  be  done  by  the  commission  itself. 

Mr.  DECKER,  of  New  York.  No  one  has  suggested  that  the  one  com- 
missioner could  bind  his  state  commission  absolutely,  about  something 
that  the  other  commissioners  did  not  know  anything  about;  but  he 
can  come  there  representing  his  commission,  generally,  and  he  can 
agree,  so  far  as  he  is  concerned,  and  give  the  weight  of  his  influence 
in  his  state  commission,  and  let  us  see  what  we  can  do,  rather  than 
stand  off  and  say  we  will  not  do  anything. 

The  PRESIDENT.  Gentlemen,  are  you  ready  for  the  question  ?  You 
have  heard  it  stated  several  times. 

Mr.  HALL,  of  Nebraska.  Will  you  please  read  the  motion  now?  I 
think  Mr.  Decker  offered  an  amendment, 

Mr.  ESHLEMAN,  of  California.  He  withdrew  it. 

The  PRESIDENT.  As  I  understand  it,  it  is  simply  this:  that  each 
state  shall  appoint  a  representative  to  a  general  conference,  the  object 
of  which  is  to  endeavor  to  secure  an  outline  of  a  uniform  method  of 
stating  express  rates  on  intra-state.  business.  Of  course,  the  object 
is  to  try  to  obtain  a  uniform  expression  of  rate  statement,  so  as  not 
to  have  so  many  different  kinds. 

Mr.  LOVELAND,  of  California.  According  to  the  way  you  have  stated 
it,  the  duty  of  that  committee  would  be  done  after  they  had  attended 
one  conference.  Is  it  not  the  idea  that  a  committee  be  appointed  to 
serve  until  the  next  meeting  of  this  association,  and  that  they  will 
perhaps  have  many  conferences  ? 

Mr.  DECKER,  of  New  York.  Oh,  yes.  The  committee  will  be  sub- 
ject to  call. 

Mr.  LOVELAND,  of  California.  I  think  the  committee  should  be  con- 
tinued in  existence  until  the  next  session  of  the  convention. 

The  PRESIDENT.  I  did  not  mean  to  convey  the  idea  that  there  should 
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be  only  one  conference  and  that  then  it  should  stop;  the  idea  is  that 
each  commission  shall  designate  one  member  of  a  general  committee, 
that  may  have  as  many  conferences  as  they  may  deem  best. 

Mr.  ESHLEMAN,  of  California.  I  rise  to  a  point  of  order.  There  is 
a  special  order  set  down  at  this  time,  immediately  following  Mr. 
Finn's  paper.  I  protested  to  Mr.  Decker  and  the  President,  as  you 
know,  against  taking  this  up  out  of  its  order.  I  reluctantly  consented, 
because  I  was  assured  that  it  would  not  take  more  than  five  minutes. 
I  want  to  finish  my  statement,  and  present  it  before  12.30. 

Mr.  DECKER,  of  New  York.  I  rise  to  another  point  of  order.  There 
is  a  motion  before  the  house. 

The  PRESIDENT.  Those  in  favor  of  the  motion,  as  it  has  just  been 
stated,  will  indicate  it  by  saying  aye;  those  opposed  no. 

The  motion  was  unanimously  agreed  to. 

Mr.  DECKER,  of  New  York.  I  wish  to  suggest  that  the  Executive 
Committee  prepare  a  suitable  communication  to  the  state  commissions, 
setting  forth  the  object  of  this  conference,  and  asking  the  immediate 
appointment  of  representatives  to  attend  the  conference. 

The  PRESIDENT.  That  will  be  so  ordered.  The  Executive  Committee 
will  kindly  take  .notice  of  that  request. 

The  PRESIDENT.  The  next  thing  in  order  is  the  report  of  the  Com- 
mittee on  Railway  Capitalization,  which  will  be  presented  by  Mr. 
Eshleman  of  California. 

Mr.  Eshleman  presented  the  following: 

REPORT  OF  THE  COMMITTEE  ON  RAILWAY    CAPITALIZATION 

JOHN  M.  ESHLEMAN,  of  the  Railroad  Commission 
of  California,  Chairman. 

JAMES  S.  HARLAN,  of  the  Interstate  Commerce 
Commission. 

H.  F.  BARTINE,  of  the  Railroad  Commission  of 
Nevada. 

FRANK  J.  MILLER,  of  the  Railroad  Commission  of 
Oregon. 

WILLIAM  R.  WILLCOX,  of  the  Public  Service  Com- 
mission of  New  York,  First  District. 

J.  J.  MEREDITH,  of  the  Railroad  Commission  of 
Louisiana. 
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INTRODUCTION. 

Your  committee  has  deemed  it  advisable  to  review  the  previous 
work  of  this  association  on  the  subject  of  railway  capitalization,  the 
recommendations  of  the  Interstate  Commerce  Commission  as  con- 
tained in  its  annual  reports  to  Congress,  and  in  addition  thereto,  has 
compiled  as  fully  as  the  time  at  the  disposal  of  the  members  of  this 
Committee  would  permit,  the  laws  of  the  various  states  affecting  this 
subject,  and  has  reviewed  the  report  of  the  Railway  Securities  Com- 
mission, transmitted  to  Congress  by  the  President  on  December  8,  1911, 
and  after  having  thus  brought  to  your  attention  the  condition  of  the 
law  and  the  views  of  this  association,  the  Interstate  Commerce  Com- 
mission and  the  Railway  Securities  Commission,  we  have  deemed  it 
advisable  in  order  to  bring  this  matter  definitely  to  issue,  to  make  our 
own  recommendations  with  reference  to  legislation,  and  have  given 
quite  fully  the  reasons  which  impelled  us  to  make  such  recommenda- 
tions. 
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PREVIOUS  INVESTIGATION  OF  THE  SUBJECT  OF  RAIL- 
WAY CAPITALIZATION  BY  THE  NATIONAL  ASSO- 
CIATION OF  RAILROAD  COMMISSION  K  US. 

A  committee  on  railway  capitalization  was  first  appointed  by  the 
National  Association  of  Railway  Commissioners  at  the  annual  con- 
vention of  1908.  This  committee  was  appointed  pursuant  to  a  recom- 
mendation of  the  committee  on  "Powers,  duties  and  work  of  state 
railway  commissions,"  whose  report  pointed  out  the  desirability  of 
governmental  regulation  of  the  issuance  of  securities.  At  this  con- 
vention Commissioner  Clements  of  the  Interstate  Commerce  Commis- 
sion, in  discussing  the  report  on  "Railroad  taxes  and  valuation," 
referred  at  length  to  the  subject  of  railway  capitalization,  and  in  the 
course  of  his  remarks  made  the  following  statement : 

"It  seems  to  me  there  ought  to  be  no  question  about  the  desirability  and  author- 
ity of  the  Federal  government  to  lay  hold  of  that  question  and  take  control  of  it 
and  see  to  it  that  with  proper  legislation  and  administration  only  such  securities 
as  are  needed  for  legitimate  purposes  shall  be  issued  and  that  when  they  are  issued 
they  shall  be  sold  in  a  bona  fide  way  to  the  public  for  all  they  will  bring,  and  not 
to  a  few  favorite  stockholders  on  the  inside ;  and  that  the  proceeds  are  applied  to 
the  bona  fide  improvement  and  upbuilding  of  the  property."  (Pages  183-184, 
Proceedings  of  2Oth  Annual  Convention  of  National  Association  of  Railway 
Commissioners.) 

At  the  convention  in  1909,  Chairman  Knapp,  for  the  Committee  on 
Railway  Capitalization,  said  that  in  view  of  the  inclusion  of  the  sub- 
ject of  railway  capitalization  in  the  report  of  the  Committee  on  Amend- 
ments to  the  Act  to  Regulate  Commerce,  a  further  or  separate  report 
was  considered  unnecessary.  The  report  of  the  Committee  on  Amend- 
ments was  presented  by  Commissioner  Harlan  and  contained  the  fol- 
lowing reference  to  railway  capitalization : 

"A  number  of  states  have  enacted  statutes  aiming  to  prescribe  the  conditions 
under  which  securities  of  public  carriers  may  be  issued.  Some  of  these  statutes 
have  been  in  force  for  a  considerable  number  of  years,  and  as  nearly  as  we  can 
ascertain  both  these  elder  as  well  as  the  more  recent  statutes  have  had  a  whole- 
some influence.  The  suggestion  has  been  made  that  a  similar  provision  in  the 
federal  act  would  have  a  similarly  wholesome  influence  upon  the  country  at  large. 

"In  making  this  suggestion  regarding  the  issuance  of  securities  the  committee 
desires  to  be  understood  as  merely  approving  the  principle  of  such  legislation 
without  expressing  an  opinion  with  respect  to  the  specific  form  which  this  legis- 
lation and  its  administration  should  assume.  Whether  these  functions  shall  be 
exercised  exclusively  by  state  or  federal  authorities  or  whether  there  shall  be, 
concurrent  jurisdiction  on  the  part  of  such  authorities  in  these  matters  remains 
for  the  future  to  determine."  (Page  419,  Proceedings  of  21  st  Annual  Conven- 
tion, Association  of  Railway  Commissioners.) 

The  Committee  on  Capitalization  made  no  report  in  1910  and  we 
are  unable  to  find  that  any  action  upon  this  subject  was  taken  by  the 
convention  in  that  year. 

At  the  convention  of  1911,  Mr.  Martin  S.  Decker  of  the  New  York 
Commission  presented  the  report  of  the  Committee  on  Railway  Capi- 
talization, in  which  he  referred  briefly  to  the  statutes  of  different  States 
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bearing  upon  the  subject  of  the  regulation  of  securities.      The  report 
contains  the  following  paragraphs: 

"It  has  not  been  practicable  for  the  Committee  to  compare  the  work  of  the  state 
commissions  as  relating  to  regulation  of  railway  capitalization  issues,  but  it  is 
important  that  such  labor  of  comparing  statutes,  extensive  though  it  be,  should  be 
undertaken  by  a  committee  of  the  association  at  an  early  date  so  that  it  may  be 
definitely  stated  how  far  uniformity  has  progressed,  and  conclusions  be  reached 
as  to  the  extent  that  greater  uniformity  is  desirable. 

"The  committee  on  this  subject  should  also  take  under  consideration  the  prac- 
tical necessity  of  uniform  treatment  by  two  or  more  state  commissioners  of  a  stock 
or  bond  obligation  presented  by  a  carrier  operating  in  each  State."  (Page  205, 
Proceedings  23rd  Annual  Convention,  National  Association  of  Railway  Commis- 
sioners.) 

The  committee's  report  contains  an  interesting  discussion  of  the 
public  interest  in  railway  securities,  and  the  discussion  of  the  report 
in  the  convention  was  participated  in  by  Commissioners  Meyer  and 
Lane  of  the  Interstate  Commerce  Commission.  Commissioner  Meyer 
described  the  principal  features  of  the  Wisconsin  law  and  Commis- 
sioner Lane  expressed  the  opinion  that  the  duty  of  the  Government  in 
the  regulation  of  securities  is  fulfilled  if  complete  publicity  is  secured. 
(Pages  241  to  250,  inclusive.) 

The  report  of  this  committee  at  the  convention  of  1912  was  presented 
by  Mr.  C.  H.  Hughes  of  the  Ohio  Commission.  While  following  the 
reports  of  previous  years  in  asserting  the  necessity  of  governmental 
regulation  of  capitalization,  it  went  further  in  discussing  the  form 
which  such  regulation  should  take,  and  summarized  its  conclusions  as 
follows : 

"Your  committee,  however,  favors  federal  control  and  voluntary  federal  charters 
where  conditions  bring  the  subject  matter  within  its  jurisdiction,  and  we,  believe 
that  generally  federal  jurisdiction  may  be  asserted,  but  where  it  may  not  be 
exercised  there  should  be  as  nearly  as  practicable  uniform  state  legislation  molded 
after  such  federal  laws,  so  that  when  an  intrastate  corporation  reaches  such 
proportions  that  it  would  engage  in  interstate  commerce  it  may  do  so  without 
material  change  of  base."  (Page  211,  Proceedings  of  24th  Annual  Convention, 
National  Association  of  Railway  Commissioners.) 

In  discussing  this  report,  Commissioner  Clements  emphasized  the 
desirability  of  uniformity  in  regulation.  In  the  course  of  his  remarks 
he  said: 

"Publicity  is  good,  but  publicity  is  not  entirely  adequate  for  those  who  defy 
public  opinion  as  well  as  good  morals,  and  there  are  some  of  them  large 
enough,  experienced  in  it  enough,  so  that  publicity  is  not  going  to  restrain  them 
as  it  should.  I  am  in  favor  of  that  to  the  fullest  extent.  I  am  in  favor  of  it  by 
the  States,  and  if  the  States  will  do  it  effectively  that  is  the  better  way  to  do  it; 
but  I  apprehended  that  some  of  them  have  great  difficulty  in  making  it  effective 
as  against  corporations  taking  charters  in  other  States. 

"I  had  felt  that  for  the  present  we  could  talk  about  the  necessity  of  proper, 
reasonable  regulations  without  stopping  to  discuss  the  question  at  this  particular 
time  as  to  how  much  of  it  has  to  be  done  by  the  States,  and  when  the  Federal 
Government  should  do  it  if  the  States  do  not. 

"For  my  own  part  I  doubt  very  much  whether  it  will  be  done  in  our  day  effect- 
ively unless  the  Federal  Government  deals  with  it;  because  of  the  number  of 
States  and  the  varying  views  in  the  different  States,  and  the  inability  of  one  State 
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to  control  or  properly  affect  the  action  of  another  State  with  respect  to  corpora- 
tions which,  under  the  federal  law,  are  authorized  to  operate  across  state  lines  " 
(Pages  220  and  221.) 

RECOMMENDATIONS  OF  THE  INTERSTATE  COMMERCE 

COMMISSION  IN  ITS  ANNUAL  REPORTS  TO 

CONGRESS. 

In  its  report  for  the  year  1908  the  Commission  referred  to  the  general 
interest  of  the  public  in  the  regulation  of  railway  securities  and  referred 
to  the  direct  interest  of  the  Commission  as  follows : 

"The  direct  interest  of  the  Commission  in  the  matter,  however,  arises  from 
the  fact  that  Congress  has  made  this  body  a  tribunal  when  complaint  is  made  for 
inquiring  into  the  reasonableness  of  railway  rates.  It  has  frequently,  been  urged 
that  capitalization  exercises  no  influence  upon  rates,  but  such  an  assertion  is  at 
best  a  partial  truth.  When  one  holds  in  mind  how  persistently  the  courts  oppose 
the  enforced  approach  of  railway  tariffs  to  the  line  of  confiscation ;  when  one 
comes  to  realize  how  eager  the  carriers  ate  to  restore  to  their  property  accounts 
the  value  of  the  improvements  of  past  years  paid  for  out  of  revenues;  when  one 
clearly  understands  that  so  long  as  railways  which  operate  on  different  levels  of 
cost  continue  to  compete  for  the  same  traffic,  there  must  result  a  permanent  dif- 
ferential profit  to  the  more  fortunate  road ;  and  finally  when  one  reflects  upon 
the  fact  that  securities  once  issued  are  ordinarily  beyond  recall  and  beyond  control, 
it  is  difficult  to  se;e  how  one  can  assert  that  /the  kind  and  amount  of  securities  issued 
by  public  service  industries  have  no  bearing  on  the  problem  of  railway  operations, 
as  that  problem  must  be  regarded  by  the  Commission  and  by  the  courts.  It  is, 
in  fact,  the  setting  in  which  the  problem  is  most  frequently  submitted  for  judicial 
consideration." 

"The  Commission  desires  to  avail  itself  of  this  opportunity  for  expressing  to 
Congress  its  judgment  that  some  adequate  method  of  federal  control  over  rail- 
way capitalization  is  required  by  the  interests  involved."  (Page  86,  22nd  annual 
report  of  the  Interstate  Commerce  Commission.) 

In  its  report  for  1909,  the  Commission  quoted  its  expression  of  the 
previous  year  and  said: 

"The  need  of  exercising  control  over  railway  capitalization  is  again  urged  upon 
the  attention  of  Congress."  (Page  8,  23rd  annual  report  of  the  Interstate  Com- 
merce Commission.) 

In  1910  the  Commission  reasserted  its  belief  as  to  the  wisdom  and 
urgent  need  of  proper  legislation  for  the  control  of  railway  capitaliza- 
tion, and  added  a  statement  as  to  the  effect  of  the  Commission's  account- 
ing orders  in  securing  a  correct  statement  of  the  entire  cost  of  property 
of  carriers  in  terms  of  cash  and  the  segregation  of  the  cost  of  improve- 
ments paid  for  out  of  revenue.  (Pages  35  to  37,  24th  annual  report 
of  the  Interstate  Commerce  Commission.) 

In  its  report  for  1911  the  Commission  quoted  from  its  reports  above 
referred  to  and  concluded  as  follows : 

"In  regard  to  the  control  of  capitalization  the  above  reference  to  previous 
utterances  of  the  Commission  may  suffice.  Pursuant  to  an  Act  of  Congress  the 
President  has  appointed  a  special  commission  to  investigate  the  entire  subject  of 
railway  securities.  We  are  advised  that  the  report  of  the  Railroad  Securities 
Commission  will  be  submitted  to  this  Congress,  and  for  that  reason  we  refrain 
from  a  more  extended  discussion  of  this  subject  of  capitalization  in  the  present 
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annual    report."     (Page    94,    25th    annual    report    of    the     Interstate    Commerce 
Commission.) 

The  report  of  the  Commission  for  1912  refers  to  this  subject  in 
its  final  recommendations  (page  70)  as  follows: 

"In  previous  reports  the  Commission  has  called  the  attention  of  Congress  to 
desirable  legislation  on  various  subjects.  Among  others  a  physical  valuation  of 
railroads,  a  uniform  classification,  a  more  explicit  definition  of  the  authority  of 
this  Commission  over  telegraph  and  telephone  lines,  and  control  of  railway  cap- 
italisation. We  here  renew  our  previous  recommendations  without  taking  time 
to  restate  the  reasons  already  given." 

In  Opinion  No.  2394,  being  the  opinion  on  the  New  England  inves- 
tigation, devoted  primarily  to  the  New  York,  New  Haven  and  Hartford 
Railroad,  the  Commission  discussing  the  financial  operations  of  that 
railroad  said,  among  other  things : 

"No  student  of  the  railroad  problem  can  doubt  that  a  most  prolific  source  of 
financial  disaster  and  complication  to  railroads  in  the  past  has  been  the  desire 
and  ability  of  railroad  managers  to  engage  in  enterprises  outside  the  legitimate 
operation  of  their  railroads,  especially  by  the  acquisition  of  other  railroads  and 
their  securities.  The  evil  which  results,  first,  to  the  investing  public,  and,  finally, 
to  the  general  public,  can  not  be  corrected  after  the  transaction  has  taken  place; 
it  can  be  easily  and  effectively  prohibited.  In  our  opinion  the  following  proposi- 
tions lie  at  the  foundation  of  all  adequate  regulation  of  interstate  railroads : 

"i.  Every  interstate  railroad  should  be  prohibited  from  expending  money  or 
incurring  liability  or  acquiring  property  not  in  the  operation  of  its  railroad  or 
in  the  legitimate  improvement,  extension,  or  development  of  that  railroad. 

"2.  No  interstate  railroad  should  be  permitted  to  lease  or  purchase  any  other 
railroad,  nor  to  acquire  the  stocks  or  securities  of  any  other  railroad,  nor  to 
guarantee  the  same,  directly  or  indirectly,  without  the  approval  of  the  federal 
government. 

"3.  No  stocks  or  bonds  should  be  issued  by  an  interstate  railroad  except  for 
the  purposes  sanctioned  in  the  two  preceding  paragraphs,  and  none  should  be 
issued  without  the  approval  of  the  federal  government. 

"It  may  be  unwise  to  attempt  to  specify  the  price  at  which  and  the  manner  in 
which  railroad  stocks  and  securities  shall  be  disposed  of,  but  it  is  easy  and  safe 
to  define  the  purpose  for  which  they  may  be  issued  and  to  confine  the  expenditure 
of  the  money  realized  to  that  purpose.  That  such  a  measure  of  regulation  is 
necessary,  and  that  it  can  only  be  administered  through  the,  national  government, 
is  the  necessary  conclusion  from  the  facts  developed  in  this  proceeding." 

RECOMMENDATION    OF    THE    RAILROAD    SECURITIES 
COMMISSION  IN  ITS  REPORT  TO  THE  PRESIDENT. 

On  June  18,  1910,  an  Act  of  Congress  was  approved  providing: 
"That  the  President  is  hereby  authorized  to  appoint  a  commission  to 
investigate  questions  pertaining  to  the  issuance  of  stocks  and  bonds 
by  railroad  corporations,  subject  to  the  provisions  of  the  act  to  regulate 
Commerce,  and  the  power  of  Congress  to  regulate  or  effect  the  same. 

Thereafter  President  Taft  appointed  on  that  commission  Arthur 
T.  Hadley,  President  Yale  University,  Chairman,  Frederick  N. 
Judson,  Frederick  Straus,  Walter  L.  Fisher  and  B.  H.  Meyer.  This 
commission  reported  on  November  1,  1911,  to  the  President,  which 
report  was  on  December  8,  1911,  transmitted  with  his  approval  by 
President  Taft  to  Congress.  The  report  goes  quite  fully  into  the 
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subject  that  we  are  now  considering  and  makes  certain  recommenda- 
tions, and  the  commission  reaches  certain  conclusions,  and  with  some 
of  these  conclusions  and  recommendations  your  Committee  is  not  at 
all  in  accord.  It  will  suffice  at  this  time,  however,  to  outline  the  recom- 
mendations of  the  commission  and  reserve  a  discussion  of  these 
recommendations  and  conclusions  reached  for  another  portion  of  this 
report. 

The  commission,  in  closing  its  report,  presents  the  following  state- 
ment which  is  in  the  nature  of  a  recommendation : 

"In  concluding  its  report  your  Commission  desires  to  emphasize  the  following 
points : 

"ist.  The  questions  presented  for  its  consideration  do  not  include  or  involve 
a  comparison  of  the  policy  of  governmental  ownership  of  railroads,  with  the 
policy  of  private  ownership  in  any  of  its  forms.  The  Act  of  Congress  under 
which  the  commission  was  appointed  provides  that  its  duty  shall  be  'to  investigate 
questions  pertaining  to  the  issuance  of  stocks  and  bonds  by  railroad  corpora- 
tions, subject  to  the  provisions  of  the  Act  to  regulate  commerce,  and  the 
power  of  Congress  to  regulate  or  affect  the  same.'  The  Commission  has, 
therefore,  concerned  itself  exclusively  with  questions  which  arise  under  a  sys- 
tem of  governmental  regulation  of  privately  owned  railroads. 

"2nd.  It  has  not  seemed  to  the  Commission  profitable  to  consider  at  length 
what  the  government  might  have  done  in  times  past,  nor  to  enter  upon  a  his- 
torical recital  of  incidents  arising  out  of  ,the  unregulated  issue  of  securities. 
Railroad  development  has  gone  so  far  and  such  a  vast  volume  of  securities 
has  already  been  issued,  that  the  only  questions  of  real  importance  today  are 
whether,  under  the  conditions  which  now  exist,  it  is  desirable  for  the  federal 
government  to  regulate  the  issue  of  future  securities,  and  if  so,  to  what  extent 
and  in  what  manner.  In  other  words,  the  large  volume  and  complex  relation- 
ships of  the  outstanding  securities,  the  issue  of  which  has  not  been  regulated 
at  all  by  the  federal  government  and  has  not  been  effectively  regulated  by 
the  state  governments,  make  it  impossible  to  treat  the  question  of  present  or 
future  regulation  as  it  might  have  been  treated  if  these  securities  were  not 
already  in  existence. 

"3rd.  It  would  have  been  equally  unprofitable  for  the  Commission  to  enter 
upon  an  elaborate  discussion  of  the  power  of  Congress  to  regulate  or  affect  rail- 
road securities,  at  a  time  when  important  cases  are  pending  which  will  go  far 
to  determine  the  scope  and  extent  of  federal  authority  in  this  and  other  closely 
related  subjects.  Such  a  discussion  could  only  state  the  opinion  of  the  members 
of  the  Commission  regarding  the  constitutional  power  of  Congress.  The  issues 
themselves  will  remain  undecided  until  the  Supreme  Court  decides  them.  What- 
ever may  be  the  ultimate  outcome,  the  present  fact  which  faces  us  is  that  constitu- 
tional questions  of  far-reaching  consequence  are  today  unsettled  and  must  remain 
so  for  a  considerable  time.  Under  these  circumstances,  any  attempt  by  Congress 
to  adopt  the  policy  of  federal  regulation  to  the  exclusion  of  state  regulation, 
would  be  premature.  On  the  other  hand,  to  superimpose  federal  regulation  upon 
state  regulation  would  add  to  conflicts  and  complexities  which,  in  the  public  in- 
terest, should  be  diminished  rather  than  increased.  Your  Commission  believes 
that  for  the  present  an  earnest  effort  should  be  made  on  the  part  of  state  author- 
ities to  harmonize  existing  requirements,  both  of  law  and  procedure,  and  that  for 
the  future  careful  consideration  should  be  given  by  Congress  to  the  preparation 
of  a  permissive  federal  incorporation  act  for  railroads  engaged  in  interstate  com- 
merce. 

"4th.  Many,  if  not  most,  of  the  abuses  connected  with  railroad  securities  arise 
out  of  an  almost  universal  failure  to  recognize  the  distinctions  which  exist  and 
should  exist  between  bonds  and  stocks.  A  bond  is  an  obligation  to  pay  a  fixed 
sum  of  money  at  a  stated  time.  A  stock  certificate  is  merely  the  evidence  of  own- 
ership of  a  share  in  the  property,  profits,  and  risks  of  a  corporation.  Most  of  the 
evils  of  which  investors  and  the  public  complain  have  grown  out  of  the  attempt 
to  give  to  stock  a  face  value  in  terms  of  money.  Even  if  the  state  laws  prohib- 
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iting  the  issue  of  stocks  for  less  than  par  were  literally  enforced  .all  that  the  re- 
citals on  the  face  of  a  fully  paid  share  of  stock  as  to  its  par  or  money  value  would 
signify  is  that  at  the  time  of  the  issuance  of  the  share  there  had  been  paid  into 
the  corporation  an  amount  of  money  (or  other  valuable  consideration)  equal  to 
the  par  value  of  the  share.  They  do  not  even  purport  to  indicate  that  at  any  time 
after  the  original  issue  of  the  stock  the  corporation  was  possessed  either  of  the 
money  or  the  money's  worth.  The  real  value  of  the  stock  certificate  depends 
upon  the  manner  in  which  the  money  has  been  invested.  The  Commission  is, 
therefore,  of  the  opinion  that  it  is  far  more  important  to  ascertain  just  what  are 
the  facts  connected  with  the  issue  of  securities  and  what  is  actually  done  with 
whatever  money  has  in  fact  been  realized  from  the  stock  which  is  issued,  than 
merely  to  make  sure  that  the  par  value  of  the  stock  was  paid  in  at  the  time  of 
issue. 

"5th.  If  we  were  compelled  to  assume  that  rates  are  to  be  materially  influenced 
either  in  their  making  by  the  railroads  or  in  their  regulation  by  the  government 
by  the  amount  and  face  value  of  the  stocks  and  bonds  outstanding,  it  seems  to  your 
Commission  impossible  to  escape  the  conclusion  that  these  securities  should  be 
issued  only  under  governmental  regulation.  Your  Commission,  however,  believes 
that  the  amount  and  face  value  of  outstanding  securities  has  only  an  indirect  effect 
upon  the  actual  making  of  rates  and  that  it  should  have  little  or  any  weight  in 
their  regulation. 

"In  so  far  as  the  value  of  the.  property  is  an  element  in  rate  regulation  the 
outstanding  securities  are  of  so  little  evidentiary  weight  that  it  would  probably  be 
of  distinct  advantage  if  courts  and  commissions  would  disregard  them  entirely, 
except  as  a  part  of  the  financial  history  of  the  property,  and  would  insist  upon 
direct  evidence  of  the  actual  money  invested  and  of  the  present  value  of  the 
properties.  For  this  and  other  reasons  discussed  in  the  body  of  the  report,  your 
Commission  recommends  that  the  Interstate  Commerce  Commission  should  have 
authority  and  adequate  funds  to  make  a  valuation  of  the  physical  property  of 
railroads  wherever  the  question  of  the  present  value  of  these  roads  is,  in  the 
judgment  of  that  Commission,  of  sufficient  importance.  It  is  hardly  necessary  to 
add  that  your  Commission  does  not  believe  that  the  cost  of  reproduction  of  the 
physical  properties,  however  carefully  computed,  is  the  sole  element  to  be  consid- 
ered in  determining  the  present  value  of  a  railroad,  or  that  the  outstanding  secur- 
ities could  or  should  be  made  to  conform  to  any  such  arbitrary  standard. 

"If  railroad  securities  were  to  be  issued  only  after  express  authorization  of  each 
particular  issue  by  the  Interstate  Commerce  Commission  or  other  governmental 
agency,  it  is  difficult  to  see  how  the  government  can  thereafter  escape  the  moral, 
if  not  the  legal  obligation  to  recognize  these  securities  in  the  regulation  of  rail- 
road rates.  In  view  of  the  vast  extent  of  the  railroad  systems  of  this  country 
and  the  magnitude  of  the  financial  interests  involved,  both  on  the  part  of  the  rail- 
roads and  of  those  who  pay  the  rates,  your  Commission  believes  that  the  possible 
consequences  of  such  a  system  of  regulation  are  too  serious  to  warrant  its  adop- 
tion at  the  present  time. 

"6th.  Upon  the  whole  your  Commission  believes  that  accurate  knowledge  of  the 
facts  concerning  the  issue  of  securities  and  the  expenditure  of  their  proceeds  is 
the  matter  of  most  importance.  It  is  the  one  thing  on  which  the  federal  govern- 
ment can  effectively  insist  today;  it  is  the  fundamental  thing  which  must  serve  as 
a  basis  for  whatever  additional  regulation  may  be  desirable  in  the  future." 

STATE    LAWS    DEALING    WITH    RAILWAY 
CAPITALIZATION. 

In  dealing  with  this  branch  of  the  subject,  the  Committee  believes 
that  it  is  able  to  report  fully  the  status  of  the  laws  in  the  various 
States.  It  is  not  pretended,  however,  that  we  have  incorporated  all 
of  the  state  laws  affecting  stocks  and  bonds,  but  we  have  attempted  to 
pet  forth  all  of  the  laws  of  all  of  the  states  dealing  with  the  regulation 
of  stocks  and  bonds  by  State  Commissions. 

Alabama.     No  regulation  on  this  subject. 
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Arizona  has  exactly  the  same  regulation  which  is  provided  in  the 
California  statute,  which  will  hereafter  appear. 

Arkansas. — No  regulation  on  this  subject. 

California. — Section  52  of  the  Public  Utilities  Act  of  the  State  of 
California,  reads  as  follows : 

"(a)  The  power  of  public  utilities  to  issue  stocks  and  stock  certificates,  and 
bonds,  notes  and  other  evidences  of  indebtedness  and  to  create  liens  on  their 
property  situated  within  the  State  is  a  special  privilege,  the  right  of  supervision, 
regulation,  restriction  and  control  of  which  is  and  shall  continue  to  be  vested  in 
the  State,  and  such  power  shall  be  exercised  as  provided  by  law  and  under  such 
rules  and  regulations  as  the  commission  may  prescribe. 

"(b)  A  public  utility  may  issue  stocks  and  stock  certificates,  and  bonds,  notes 
and  other  evidences  of  indebtedness  payable  at  periods  of  more  than  twelve  months 
after  the  date  thereof,  for  the  following  purposes  and  no  others,  namely,  for  the 
acquisition  of  property,  or  for  the  construction,  completion,  extension  or  improve- 
ment of  its  facilities,  or  for  the  improvement  or  maintenance  of  its  service,  or  for 
the  discharge  or  lawful  refunding  of  its  obligations,  or  for  the  reimbursement  of 
moneys  actually  expended  from  income  or  from  any  other  moneys  in  the  treasury 
of  the  public  utility  not  secured  by  or  obtained  from  the  issue  of  stocks  or  stock 
certificates,  or  bonds,  notes  or  other  evidences  of  indebtedness  of  such  public 
utility,  within  five  years  next  prior  to  the  filing  of  an  application  with  the  com- 
mission for  the  required  authorization,  for  any  of  the  aforesaid  purposes  except 
maintenance  of  service  and  replacements,  in  cases  where  the  applicant  shall  have 
kept  its  accounts  and  vouchers  for  such  expenditures  in  such  manner  as  to  enable 
the  commission  to  ascertain  the  amount  of  moneys  so  expended  and  the  purposes 
for  which  such  expenditure  was  made;  provided,  that  such  public  utility,  in 
addition  to  the  other  requirements  of  law,  shall  first  have  secured  from  the  com- 
mission an  order  authorizing  such  issue  and  stating  the  amount  thereof  and  the 
purpose  or  purposes  to  which  the  issue  or  the  proceeds  thereof  are  to  be  applied, 
and  that,  in  the  opinion  of  the  commission,  the  money,  property  or  labor  to  be 
procured  or  paid  for  by  such  issue  is  reasonably  required  for  the  purpose  or 
purposes  specified  in  the  order,  and  that,  except  as  otherwise  permitted  in  the 
order  in  the  case  of  bonds,  notes  or  other  evidences  of  indebtedness,  such  purpose 
or  purposes  are  not,  in  whole  or  in  part,  reasonably  chargeable  to  operating 
expenses  or  to  income.  To  enable  it  to  determine  whether  it  will  issue  such 
order,  the  commission  shall  hold  a  hearing  and  may  make  such  additional  inquiry 
or  investigation  and  examine  such  witnesses,  books,  papers,  documents  and  con- 
tracts and  require  the  filing  of  such  data  as  it  may  deem  of  assistance.  The  com- 
mission may  by  its  order  grant  permission  for  the  issue  of  such  stocks  or  stock 
certificates,  or  bonds,  notes  or  other  evidences  of  indebtedness  in  the  amount 
applied  for,  or  in  a  lesser  amount,  or  not  at  all,  and  may  attach  to  the  exercise 
of  its  permission  such  condition  or  conditions  as  it  may  deem  reasonable  and 
necessary.  The  commission  may  authorize  issues  of  bonds,  notes  or  other  evi- 
dences of  indebtedness,  less  than,  equivalent  to  or  greater  than  the  authorized  or 
subscribed  capital  stock  of  a  public  utility  corporation  and  the  provisions  of  sec- 
tions 309  and  456  of  the  Civil  Code  of  this  state,  in  so  far  as  they  contain  inhibi- 
tions against  the  creation  by  corporations  of  indebtedness,  evidenced  by  bonds, 
notes  or  otherwise,  in  excess  of  their  total  authorized  or  subscribed  capital  stock 
shall  have  no  application  to  public  utility  corporations.  No  public  utility  shall, 
without  the  consent  of  the  commission,  apply  the  issue  of  any  stock  or  stock  cer- 
tificate, or  bond,  note  or  other  evidence  of  indebtedness,  or  any  part  thereof,  or 
any  proceeds  thereof  to  any  purpose  not  specified  in  the  commission's  order  or 
to  any  purpose  specified  in  the  commission's  order  in  excess  of  the  amount  author- 
ized for  such  purpose,  or  issue  or  dispose  of  the  same  on  any  terms  less  favorable 
than  those  specified  in  such  order,  or  a  modification  thereof.  A  public  utility 
may  issue  notes,  for  proper  purposes  and  not  in  violation  of  any  provision  of  this 
act  or  any  other  act,  payable  at  periods  of  not  more  than  twelve  months  after  the 
date  of  issuance  of  the  same,  without  the  consent  of  the  commission,  but  no  such 
note  shall,  in  whole  or  in  part  be  refunded  by  any  issue  of  stocks  or  stock  cer- 
tificates, or  of  bonds,  notes  or  any  term  or  character  or  any  other  evidence  of 
indebtedness,  without  the  consent  of  the  commission.  The  commission  shall  have 
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no  power  to  authorize  the  capitalization  of  the  right  to  be  a  corporation,  or  to 
authorize  the  capitalization  of  any  franchise  or  permit  whatsoever  or  the  right 
to  own,  operate  or  enjoy  any  such  franchise  or  permit,  in  excess  of  the  amount 
(exclusive  of  any  tax  or  annual  charge)  actually  paid  to  the  state  or  to  a  political 
subdivision  thereof  as  the  consideration  for  the  grant  of  such  franchise,  permit 
or  right ;  nor  shall  any  contract  for  consolidation  or  lease  be  capitalized,  nor 
shall  any  public  utility  hereafter  issue  any  bonds,  notes  or  other  evidences  of 
indebtedness  against  or  as  a  lien  upon  any  contract  for  consolidation  or  merger. 

"(c).  The  commission  shall  have  the  power  to  require  public  utilities  to  account 
for  the  disposition  of  the  proceeds  of  all  sales  of  stocks  and  stock  certificates, 
and  bonds,  notes  and  other  evidences  of  indebtedness,  in  such  form  and  detail 
as  it  may  deem  advisable,  and  to  establish  such  rules  and  regulations  as  it  may 
deem  reasonable  and  necessary  to  insure  the  disposition  of  such  proceeds  for  the 
purpose  or  purposes  specified  in  its  order. 

"(d)  All  stock  and  every  stock  certificate,  and  every  bond,  note  or  other  evidence 
of  indebtedness,  of  a  public  utility,  issued  without  an  order  of  the  commission 
authorizing  the  same  then  in  effect  shall  be  void,  and  likewise  all  stock  and  every 
stock  certificate,  and  every  bond,  note  or  other  evidence  of  indebtedness,  of  a 
public  utility,  issued  with  the  authorization  of  the  commission,  but  not  conform- 
ing in  its  provisions  to  the  provisions,  if  any,  which  it  is  required  by  the  order  of 
authorization  of  the  commission  to  contain,  shall  be  void ;  but  no  failure  in  any  other 
respect  to  comply  with  the  terms  or  conditions  of  the  order  of  authorization  of  the 
commission  shall  render  void  any  stock  or  stock  certificate,  or  any  bond,  note  or 
other  evidence  of  indebtedness,  except  as  to  a  corporation  or  person  taking  the 
same  otherwise  than  in  good  faith  and  for  value  and  without  actual  notice. 

"(e)  Every  public  utility  which,  directly  or  indirectly,  issues  or  causes  to  be 
issued,  any  stock  or  stock  certificate,  or  bond,  note,  or  other  evidence  of  indebted- 
ness, in  non-conformity  with  the  order  of  the  commission  authorizing  the  same, 
or  contrary  to  the  provisions  of  this  act,  or  of  the  constitution  of  this  state,  or 
which  applies  the  proceeds  from  the  sale  thereof,  or  any  part  thereof,  to  any 
purpose  other  than  the  purpose  or  purposes  specified  in  the  commission's  order, 
as  herein  provided,  or  to  any  purpose  specified  in  the  commission's  order  in 
excess  of  the  amount  in  said  order  authorized  for  such  purpose,  is  subject  to  a 
penalty  of  not  less  than  five  hundred  dollars  nor  more  than  twenty  thousand 
dollars  for  each  offense. 

"(f)  Every  officer,  agent  or  employee  of  a  public  utility  and  every  other  person 
who  knowingly  authorizes,  directs,  aids  in,  issues  or  executes,  or  causes  to  be 
issued  or  executed,  any  stock  or  stock  certificate,  or  bond,  note  or  other  evidence 
of  indebtedness,  in  non-conformity  with  the  order  of  the  commission  authorizing 
the  same,  or  contrary  to  the  provisions  of  this  act,  or  of  the  constitution  of  this 
state,  or  who,  in  any  proceeding  before  the  commission,  knowingly  makes  any  false 
statement  or  representation  or  with  knowledge  of  its  falsity  files  or  causes  to  be 
filed  with  the  commission  any  false  statement  or  representation,  which  said  state- 
ment or  representation  so  made,  filed  or  caused  to  be  filed  may  tend  in  any  way 
to  influence  the  commission  to  make  an  order  authorizing  the  issue  of  any  stock 
or  stock  certificate,  or  any  bond,  note  or  other  evidence  of  indebtedness,  or  which 
results  in  procuring  from  the  commission  the  making  of  any  such  order,  or  who, 
with  knowledge  that  any  false  statements  or  representation  was  made  to  the 
commission,  in  any  proceeding,  tending  in  any  way  to  influence  the  commission 
to  make  such  order,  issues  or  executes  or  negotiates,  or  causes  to  be  issued,  exe- 
cuted or  negotiated  any  such  stock  or  stock  certificate,  or  bond,  note  or  other 
evidence  of  indebtedness,  or  who,  directly  or  indirectly,  knowingly  applies,  or 
causes  or  assists  to  be  applied  the  proceeds  or  any  part  thereof,  from  the  sale  of 
any  stock  or  stock  certificate,  or  bond,  note  or  other  evidence  of  indebtedness, 
to  any  purpose,  not  specified  in  the  commission's  order,  or  to  any  purpose  specified 
in  the  commission's  order  in  excess  of  the  amount  authorized  for  such  purpose, 
or  who,  with  knowledge  that  any  stock  or  stock  certificate,  or  bond,  note  or  other 
evidence  of  indebtedness,  has  been  issued  or  executed  in  violation  of  any  of  the 
provisions  of  this  act,  negotiates,  or  causes  the  same  to  be  negotiated,  shall  be 
guilty  of  a  felony. 

"(g)  No  provision  of  this  act,  and  no  deed  or  act  done  or  performed  under 
or  in  connection  therewith,  shall  be  held  or  construed  to  obligate  the  State  of 
California  to  pay  or  guarantee,  in  any  manner  whatsoever,  any  stock  or  stock  cer- 


126  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

tificate,   or  bond,  note   or  other  evidence   of  indebtedness,   authorized,   issued   or 
executed  under  the  provisions  of  this  act. 

"(h)  All  stocks  and  stock  certificates,  and  bonds,  notes  and  other  evidences  of 
indebtedness  issued  by  any  public  utility  after  this  act  takes  effect,  upon  the 
authority  of  any  articles  of  incorporation  or  amendments  thereto  or  vote  of  the 
stockholders  or  directors  filed,  taken  or  had,  or  other  proceedings  taken  or  had, 
previous  to  the  taking  effect  of  this  act,  shall  be  void,  unless  an  order  of  the 
commission  authorizing  the  issue  of  such  stocks  or  stock  certificates,  or  bonds, 
notes  or  other  evidences  of  indebtedness  shall  have  been  obtained  from  the  com- 
mission prior  to  such  issue.  The  commission  may  by  its  order  impose  such 
condition  or  conditions  as  it  may  deem  reasonable  and  necessary." 

Colorado. — No  regulation  on  this  subject  now  in  effect.  The  legis- 
lature of  Colorado  has,  however,  passed  a  law  following  the  provisions 
of  the  California  law  covering  the  regulation  of  stocks  and  bonds  of 
utilities.  This  law  has  been  suspended  by  the  operation  of  the  referen- 
dum, and,  therefore,  is  not  now  in  effect. 

Connecticut. — No  regulation  on  this  subject. 

Florida. — No  regulation  on  this  subject. 

Georgia. — The  Railroad  Commission  Act  of  Georgia,  approved 
August  22,  1907,  provides  on  this  subject  as  follows: 

"Each  of  the  companies  or  corporations  over  which  the  authority  of  the  Rail- 
road Commission  is  extended  by  law  shall  be  required  to  furnish  said  Commission 
a  list  of  any  stocks  and  bonds  the  issuance  of  which  is  contemplated  and  it  shall 
be  unlawful  for  any  of  said  companies  or  corporations  to  issue  stocks,  bonds, 
notes  or  other  evidences  of  debt  payable  more  than  twelve  months  after  the  date 
thereof,  except  upon  the  approval  of  said  Railroad  Commission,  and  then  only 
when  necessary  and  for  such  amounts  as  ma)-  be  reasonably  required  for  the 
acquisition  of  property,  the  construction  and  equipment  of  power  plants,  car- 
sheds  and  the  completion,  extension  or  improvement  of  its  facilities,  or  properties, 
or  for  the  improvement  or  maintenance  of  its  service,  or  for  the  discharge,  or 
lawful  refunding  of  its  obligations,  or  for  lawful  corporate  purposes 
falling  within  the  spirit  of  this  provision,  the  decision  of  the  Commission  to  be 
final  as  to  the  validity  of  the  issue. 

"Before  issuing  such  stock,  bonds,  notes  or  other  evidences  of  debt  as  above 
mentioned,  such  corporations  or  companies  shall  secure  an  order  from  the  Com- 
mission authorizing  such  issue,  the  amount  thereof,  and  the  purpose  and  use  for 
which  the  issue  is  authorized. 

"For  the  purpose  of  enabling  the  Commission  to  determine  whether  such  order 
should  be  issued,  it  shall  make  such  inquiry  or  investigation,  hold  such  hearings 
and  examine  such  witnesses,  books,  papers,  documents  or  contracts  as  it  may 
deem  advisable  or  necessary.  Such  corporations  or  companies  may  issue  notes  or 
other  evidences  of  indebtedness  for  proper  corporate  purposes  and  not  in  viola- 
tion of  any  provision  of  this  Act,  or  any  other  law,  payable  at  periods  of  not 
more  than  twelve  months  from  date,  without  such  consent,  but  no  such  notes 
or  other  evidences  of  indebtedness  shall,  in  whole  or  in  part,  directly  or  indirectly, 
be  refunded  by  any  issue  of  stocks  or  bonds  or  by  any  evidence  of  indebtedness, 
running  for  more  than  twelve  months,  without  the  consent  of  the  Commission. 

"Any  Railroad  Commissioner  of  this  State  or  any  employee  of  said  Railroad 
Commission  who  shall  disclose  or  impart  to  any  one,  except  when  legally  called 
upon  by  a  court  of  competent  jurisdiction,  any  fact,  knowledge  of  which  was 
obtained  in  his  official  capacity,  from  or  through  any  proceedings  filed  with  the 
said  Railroad  Commission  under  this  section  shall  be  guilty  of  a  misdemeanor 
and  subject  to  a  prosecution  therefor;  provided,  that  this  shall  not  apply  to  such 
facts  or  information  obtained  through  public  hearings,  or  such  as  are  not  con- 
fidential in  their  nature." 

While  the  companies  covered  by  this  section  include  interstate  car- 
riers, yet  the  Georgia  Commission  takes  the  view  that  it  possesses  no 
authority  over  the  stocks  and  bonds  of  such  interstate  carriers. 
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Idaho. — No  regulation  on  this  subject. 

Illinois. — Illinois  at  the  present  time  has  no  regulation  of  the  stocks 
and  bonds  of  common  carriers.  However,  the  Illinois  Public  Utilities 
Commission  law,  approved  June  30,  1913,  becomes  effective  January 
1,  1914.  This  act  has  the  following  provisions  with  reference  to  the 
regulation  of  stocks  and  bonds  of  utilities : 


AKTICLE  III. 

STOCKS  AND  BONDS— CAPITALIZATION— INTERCORPORATE  RELA- 
TIONS—FRANCHISES— VALUATION. 

"20.  (RIGHT  To  ISSUE  STOCKS,  BONDS,  ETC.)  The  power  of  public  utilities 
to  issue  stocks,  stock  certificates,  bonds,  notes  and  other  evidences  of 
indebtedness  and  to  create  liens  on  their  property  is  a  special  privilege,  the  right 
of  supervision,  regulation,  restriction  and  control  of  which  is  and  shall  continue 
to  be  vested  in  the  State,  and  such  power  shall  be  exercised  by  the  commission 
hereby  created  according  to  the  provisions  of  this  Act  and  under  such  rules  and 
regulations  as  the  commission  may  prescribe. 

"The  commission  shall  provide,  by  serial  number  or  other  device  to  be  placed 
on  the  face  thereof,  for  the  proper  and  easy  identification  of  such  stocks,  stock 
certificates,  bonds,  notes  and  other  evidences  of  indebtedness  as  may  be  issued 
by  public  utilities  under  the  provisions  of  this  article. 

"21.  (APPROVAL    OF    ISSUES — APPLICATION    OF    PROCEEDS — INDEBTEDNESS    FOR    A 
YEAR  OR  LESS — FRANCHISES  NOT  TO  BE  CAPITALIZED.)     Subject  to  the  provisions  of 
this  Act  and  of  the  order  of  the  commission  issued  as  provided  in  this  Act,  a  pub- 
lic utility  may  issue  stocks  and  stock  certificates,  and  bonds,  notes  and  other  evi- 
dences of  indebtedness  payable  at  periods  of  more  than  twelve  months  after  the 
date  thereof,  for  the  following  purposes  and  no  others,  namely :     for  the  acquisi- 
tion of  property,  or  for  the  construction,  extension  or  improvement  of  or  addition 
to  its  facilities,  or  for  the  discharge  or  lawful  refunding  of  its  obligations ;  or  for 
the  reimbursement  of  moneys  actually  expended  from  income  or  from  any  other 
moneys  in  the  treasury  of  the  public  utility  not  directly  or  indirectly  secured  by 
or  obtained  from  the  issue  of  stocks  or  stock  certificates,  or  bonds,  notes  or  other 
evidences  of  indebtedness  of  such  public  utility,  within  five  years  next  prior  to 
the  filing  of  an  application  with  the  commission   for  the  required  authorization, 
for  any  of  the   aforesaid  purposes  except  maintenance   of   service,   replacements 
and  substitutions  in  cases  where  the  applicant   shall  have  kept  its  accounts  and 
vouchers  for  such  expenditures  in  such  manner  as  to  enable  the,  commission  to 
ascertain  the  amount  of  moneys  so  expended   and  the  purposes  for  which  such 
expenditures  were  made  and  the  sources  of  the  funds  in  the  treasury  of  the  pub- 
lic utility  applied  to  such,  expenditures :    Provided,  that  such  public  utility,  in  addi- 
tion to  the  other  requirements  of  law,  shall  first  have  secured  from  the  commission 
an  order  authorizing  such  issue  and  stating  the  amount  thereof  and  the  purpose 
or  purposes  to  which  the  issue  or  the  proceeds  thereof  are  to  be  applied,  and 
that,  in  the  opinion  of  the  commission,  the  money,  property  or  labor  to  be  pro- 
cured or  paid  for  by  such  issue  is  reasonably  required  for  the  purpose  or  pur- 
poses specified  in  the  order,  and  that,  except  as  otherwise  permitted  in  the  order 
in  the  case  of  notes  or  other  evidences  of  indebtedness,  such  purpose  or  purposes 
are  not,  in  whole  or  in  part,  reasonably  chargeable  to  operating  expenses  or  to 
income.    To  enable  it  to  determine  whether  it  will  issue  such  order,  the  commis- 
sion shall  hold  a  hearing  and  may  make  such  additional  inquiry  or  investigation, 
and  examine  such  witnesses,  books,  papers,  accounts,  documents  and  contracts  and 
require  the  filing  of  such  data  as  it  may  deem  of  assistance.     The  public  utility 
may  be  required  by  the  commission  to  disclose  every  interest  of  the  directors  of 
such  public  utility  in  any  transaction  under  investigation.     The  commission  shall 
have  power  to  investigate  all  such  transactions  and  to  inquire  into  the  good  faith 
thereof,  to  examine  books,  papers,  accounts,  documents  and   contracts  of  public 
utilities,  construction  or  other  companies  or  of  firms  or  individuals  with  whom 
the  public  utility  shall  have  had  financial  transactions,  for  the  purpose  of  enabling 
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it  to  verify  any  statements  furnished,  and  to  examine,  into  the  actual  value  of 
property  acquired  by,  or  services  rendered  to  such  public  utility.  Before  issuing 
its  order  the  commission,  when  it  is  deemed  necessary  by  the  commission,  shall 
make  an  adequate  physical  valuation  of  all  property  of  the  public  utility,  but  a 
valuation  already  made  under  proper  public  supervision  may  be  adopted,  either 
in  whole  or  in  part,  at  the  discretion  of  the  commission ;  and  shall  also  examine 
all  previously  authorized  or  outstanding  securities  of  the  public  utility,  and  fixed 
charges  attached  thereto.  A  statement  of  the  results  of  such  physical  valuation, 
and  a  statement  of  the  character  of  all  outstanding  securities,  together  with  the 
conditions  under  which  they  are  held,  shall  be  included  in  the  order.  The  com- 
mission may  require  that  such  information  or  such  part  thereof  as  it  thinks  proper, 
shall  appear  upon  the  stock,  stock  certificate,  bond,  note  or  other  evidence  of 
indebtedness  authorized  by  its  order.  The  commission  may  by  its  order  grant 
permission  for  the;  issue  of  such  stocks  or  stock  certificates,  or  bonds,  notes  or 
other  evidences  of  indebtedness  in  the  amount  applied  for,  or  in  a  lesser  amount, 
or  not  at  all,  and  may  attach  to  the  exercise  of  its  permission  such  condition  or 
conditions  as  it  may  deem  reasonable  and  necessary.  The  commission  may  also 
require  the  public  utility  to  compile  for  the  information  of  its  shareholders  sucli 
facts  in  regard  to  its  financial  transaction,  in  such  form  as  the  commission  may 
direct. 

"No  public  utility  shall,  without  the  consent  of  the  commission,  apply  the  issue 
of  any  stock  or  stock  certificate,  or  bond,  note  or  other  evidence  of  indebtedness, 
or  any  part  thereof,  or  any  proceeds  thereof,  to  any  purpose  not  specified  in  the 
commission's  order  or  to  any  purpose  specified  in  the  commission's  order  in  excess 
of  the  amount  authorized  for  such  purpose,  or  issue,  or  dispose  of  the  same  on 
any  terms  less  favorable  than  those  specified  in  such  order,  or  a  modification 
thereof.  The  Commission  shall  have  the  power  to  require  public  utilities  to 
account  for  the  disposition  of  the  proceeds  of  all  sales  of  stocks  and  stock  cer- 
tificates, and  bonds,  notes  and  other  evidences  of  indebtedness,  in  such  form  and 
detail  as  it  mav  deem  advisable,  and  to  establish  such  rules  and  regulations  as  it 
may  deem  reasonable  and  necessary  to  insure  the  disposition  of  such  proceeds  for 
the  purpose  or  purposes  specified  in  its  order. 

"A  public  utility  may  issue  notes,  for  proper  purposes  and  not  in  violation 
of  any  provision  of  this  Act  or  any  other  Act,  payable  at  periods  of  not  more 
than  twelve  months  after  the  date  of  issuance  of  the  same,  without  the  consent 
of  the  commission ;  but  no  such  note  shall,  in  whole  or  in  part,  be  renewed  from 
time  to  time  without  the  consent  of  the  commission  for  an  aggregate  period  of 
longer  than  two  years,  or  be  refunded  by  any  issue  of  stocks  or  stock  certificates, 
or  of  bonds,  notes  of  any  term  or  character  or  any  other  evidence  of  indebtedness, 
without  the  consent  of  the  commission. 

"The  commission  shall  have  no  power  to  authorize  the  capitalization  of  the 
right  to  be  a  corporation,  or  to  authorize  the  capitalization  of  any  franchise, 
license,  or  permit  whatsoever  or  the  right  to  own,  operate,  or  enjoy  any  such 
franchise,  license,  or  permit,  in  excess  of  the  amount  (exclusive  of  any  tax  or 
annual  charge)  actually  paid  to  the  State  or  to  a  political  subdivision  thereof  as 
the  consideration  for  the  grant  of  such  franchise,  license,  permit  or  right ;  nor 
shall  any  contract  for  consolidation  or  lease  be  capitalized,  nor  shall  any  public 
utility  hereafter  issue  any  bonds,  notes  or  other  evidences  of  indebtedness  against 
or  as  a  lien  upon  any  contract  for  consolidation  or  merger. 

"22.  (CONSOLIDATION  AND  REORGANIZATION — CAPITALIZATION. )  The  capitaliza- 
tion of  public  utilities  formed  by  a  merger  or  consolidation  of  two  or  more  corpo- 
rations shall  be  subject  to  the  approval  of  the  commission,  but  in  no  event  shall 
the  commission  approve  a  capitalization  exceeding  the  sum  of  the  capital  stock 
of  the  corporations  so  consolidated  at  the  par  value  thereof,  and  any  additional 
sum  actually  paid  in  cash  for  improvements;  nor  shall  any  contract  for  consolida- 
tion or  lease  be  capitalized  in  the  stock  of  any  corporation  whatever;  nor  shall 
any  corporation  hereafter  issue  any  bonds  against  or  as  a  lien  upon  any  contract 
for  consolidation  or  merger.  In  any  reorganization  of  a  public  utility,  resulting 
from  forced  sale,  or  in  any  other  manner,  the  amount  of  capitalization,  includ- 
ing therein  all  stocks  and  stock  certificates  and  bonds,  notes,  and  other  evidences 
of  indebtedness,  shall  be  such  as  is  authorized  by  the  commission,  which  in  making 
its  determination,  shall  not  exceed  the  fair  value  of  the  property  involved.  Issu- 
ance of  stocks  and  stock  certificates,  and  bonds,  notes  or  other  evidences  of 
indebtedness  in  connection  with  any  consolidation,  merger,  or  reorganization 
shall  be  subject  to  all  the  terms  of  sections  20  and  21  of  this  Act. 
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"23.  (STOCKS,  BONDS,  ETC.,  UNLAWFULLY  ISSUED  VOID.)  All  stock  and  every 
slock  certificate,  and  every  bond,  note  or  other  evidence  of  indebtedness,  of  a 
public  utility,  not  payable  witbin  twelve  months  issued  without  an  order  of  the 
commission  authorizing  the  same  then  in  effect  shall  be  void,  unless  issued  upon 
the  authority  of  any  articles  of  incorporation  or  amendments  thereto,  and  of  a 
vote  of  the  stockholders  or  directors,  filed  and  taken  before  this  Act  becomes  a. 
law,  and  likewise  all  stock  and  every  stock  certificate,  and  every  bond,  note,  or 
other  evidence  of  indebtedness  of  a  public  utility  not  payable  within  twelve 
months,  issued  with  the  authorization  of  the  commission,  but  not  conforming  in 
its  provisions  to  the  provisions,  if  any,  which  it  is  required  by  the  order  of  authori- 
zation of  the  commission  to  contain  shall  be  void;  but  no  failure  in  any  other 
respect  to  comply  with  the  terms  or  conditions  of  the  order  of  authorization 
of  the  commission  shall  render  void  any  stock  or  stock  certificate,  or  any 
bond,  note  or  other  evidence  of  indebtedness,  except  as  to  a  corporation  or  person 
taking  the  same,  with  notice  of  the  failure  to  comply  with  the  order  of  the  com- 
mission. 

"24.  (PENALTY  AGAINST  PUBLIC  UTILITY.)  Every  public  utility  which,  directly 
or  indirectly,  issues  or  causes  to  be  issued,  any  stock,  stock  certificate,  bond,  note 
or  other  evidence  of  indebtedness,  in  non-conformity  with  the  order  of  the  com- 
mission authorizing  the  same,  or  contrary  to  the  provisions  of  this  Act,  or  which 
applies  the  proceeds  from  the  sale  thereof,  or  any  part  thereof,  to  any  purpose 
other  than  the  purpose  or  purposes  specified  in  the  commission's  order,  as  herein 
provided,  or  to  any  purpose  specified  in  the  commission's  order  in  excess 
of  the  amount  authorized  for  such  purpose,  shall,  upon  conviction,  be  subject  to 
a  penalty  of  not  less  than  five  hundred  dollars  ($500)  nor  more  than  twenty 
thousand  dollars  ($20,000)  for  each  offense. 

"25.  (PENALTY  FOR  FALSE  STATEMENT,  ETC.)  Every  officer,  agent  or  employee 
of  a  public  utility,  and  every  other  person  who  knowingly  authorizes,  directs, 
issues  or  executes,  causes  to  be  issued  or  executed,  or  aids  in  the  issue  or  execu- 
tion of  any  stock,  stock  certificate,  bond,  note  or  other  evidence  of  indebtedness, 
in  non-conformity  with  the  order  of  the  commission  authorizing  the  same,  or 
contrary  to  the  provisions  of  this  Act;  or  who,  in  any  proceeding  before  the 
commission,  knowingly  makes  any.  false,  statement  or  representation,  or  with  the 
knowledge  of  its  falsity  files  or  causes  to  be  filed  with  the  commission  any 
false  statement  or  representation,  which  said  statement  or  representation  so  made, 
filed  or  caused  to  be  filed  may  tend  in  any  way  to  influence  the  commission  to 
make  an  order  authorizing  the  issue  of  any  stock  or  stock  certificate,  or  any  bond, 
note  or  other  evidence  of  indebtedness,  or  which  results  in  procuring  from  the 
commission  the  making  of  any  such  order,  or  who,  with  knowledge  that  any  false 
statement  or  representation  was  made  to  the  commission,  in  any  proceeding,  tend- 
ing in  any  way  to  influence  the  commission  to  make  such  order,  issues  or  executes 
or  negotiates,  or  caused  to  be  issued,  executed  or  negotiated  any  such  stock  or 
stock  certificate,  or  bond,  note  or  other  evidence  of  indebtedness,  or  who,  directly, 
or  indirectly,  knowingly  applies,  or  causes  or  assists  to  be  applied  the  proceeds 
or  any  part  thereof,  from  the  sale  of  any  stock  or  stock  certificate,  or  bond,  note 
or  other  evidence  of  indebtedness,  to  any  purpose  not  specified  in  the  commission's 
order,  or  to  any  purpose  specified  in  the  commission's  order  in  excess  of  the 
amount  authorized  for  such  purpose,  or  who,  with  knowledge  that  any  stock  or 
stock  certificate,  or  bond,  note  or  other  evidence*  of  indebtedness,  has  been  issued 
or  executed  in  violation  of  any  of  the  provisions  of  this  Act,  negotiates,  or  causes 
the  same  to  be  negotiated,  shall,  on  conviction  thereof,  be,  imprisoned  in  the  State 
penitentiary  for  a  term  of  not  less  than  two  years  and  not  more  than  ten  years. 

"26.  (No  GUARANTEE  OF  STOCKS,  BONDS,  ETC.,  BY  STATE.)  No  provision  of  this 
Act,  and  no  deed  or  act  done  or  performed  under  or  in  connection  therewith, 
shall  be  held  or  construed  to  obligate  the  State  of  Illinois  to  pay  or  guarantee,  in 
any  manner  whatsoever,  any  stock  or  stock  certificate,  or  bond,  note  or  other 
evidence  of  indebtedness,  authorized,  issued  or  executed  under  the  provisions 
of  this  Act ;  nor  shall  it  be  held  or  construed  to  imply  any  validation  or  approval 
by  the  State  of  past  issues,  nor  that  past  or  future  or  past  and  future  issues 
represent  actual  value  of  property  owned  or  to  be  owned  by  a  public  utility  or 
the  value  of  such  property  for  rate-making  purposes. 

"27.  (INCORPORATE  [INTERCOPORATE]  RELATIONS.)  Unless  the  consent  and  ap- 
proval of  the  commission  is  first  obtained : 

"(a)     No  two  or  more  public  utilities  may  enter  into  contracts  with  each  other 
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that  will  enable  such  public  utilities  to  operate  their  lines  or  plants  in  connection 
with  each  other; 

"(b)  No  public  utility  may  purchase,  lease,  or  in  any  other  manner  acquire, 
control,  direct  or  indirect,  over  the  franchises,  licenses,  permits,  plants,  equip- 
ment, business,  or  other  property  of  any  other  public  utility ; 

"(c)  No  public  utility  may  assign,  transfer,  lease,  mortgage,  sell  or  otherwise 
dispose  of  or  encumber  the  whole  or  any  part  of  its  franchises,  licenses,  permits 
plant,  equipment,  business,  or  other  property;  but  this  shall  not  be  construed  to 
prevent  the  sale,,  lease,  assignment  or  transfer  by  any  public  utility  of  any  tangible 
personal  property  which  is  not  necessary  or  useful  in  the  performance  of  its  duties 
to  the  public; 

"(d)  No  public  utility  may  by  any  means,  direct  or  indirect,  merge  or  con- 
solidate its  franchises,  licenses,  permits,  plants,  equipment,  business,  or  other 
property  with  that  of  any  other  public  utility; 

"(e)  No  public  utility  may  purchase,  acquire,  take  or  receive  any  stock,  stock 
certificates,  bonds,  notes  or  other  evidences  of  indebtedness  of  any  other  public 
utility.  But  with  the  consent  and  approval  of  the  commission,  a  public  utility  may 
purchase,  acquire,  take,  or  hold  stock,  stock  certificates,  bonds,  notes  or  other 
evidences  of  indebtedness  of  another  public  utility. 

"The  proceedings  for  obtaining  the  authorization  of  the  commission  provided 
for  in  this  section  shall  be  as  follows:  There  shall  be  filed  with" the  commission 
a  petition,  joint  or  otherwise,  as  the  case  may  be,  signed  and  verified  by  the  pres- 
ident and  secretary  of  the  respective  companies,  or  by  the  person  or  company,  :is 
the  case  may  be,  clearly  setting  forth  the  object  and  purposes  desired,  and  setting 
forth  the  full  and  complete  terms  of  the  proposed  assignment,  transfer,  lease,  mort- 
gage, purchase,  sale,  merger,  consolidation,  contract  or  other  transaction,  as  the 
case  may  be.  Upon  the  filing  of  such  petition  the  commission  shall,  if  it  deems 
necessary,  fix  a  time  and  place  for  the  hearing  thereon.  After  such  hearing 
or  in  case  no  hearing  is  required,  if  the  commission  is  satisfied  that  such  petition 
should  reasonably  be  granted,  and  that  the  public  will  be  convenienced  thereby, 
the  commission  shall  make  such  order  in  the  premises  as  it  may  deem  proper  and 
as  the  circumstances  may  require,  attaching  such  conditions  as  it  may  deem  proper, 
and  thereupon  it  shall  be  lawful  to  do  the  things  provided  for  in  such  order.  The 
commission  shall  impose  such  conditions  as  will  protect  the  interests  of  minority 
and  preferred  stockholders.  , 

"Every  assignment,  transfer,  lease,  mortgage,  sale,  or  other  disposition  or  encum- 
brance of  the  whole  or  any  part  of  the  franchises,  licenses,  permits,  plant,  equip- 
ment, business  or  other  property  of  any  public  utility,  or  any  merger  or  consolida- 
tion thereof,  and  every  contract,  purchase  or  stock,  or  other  transaction  referred 
to  in  this  section,  made  otherwise  than  in  accordance  with  an  order  of  the  com- 
mission authorizing  the  same,  except  as  provided  in  this  section,  shall  be  void. 

"28  (FOREIGN  CORPORATIONS — FRANCHISES — APPLICATION  OF  LAW  TO.)  No  fran- 
chise, license,  permit  or  right  to  own,  operate,  manage  or  control  any  public  utility, 
except  common  carriers  engaged  in  interstate  commerce,  shall  be  hereafter  granted 
or  transferred  to  any  grantee  or  transferee  other  than  a  corporation  duly  incor- 
porated under  the  laws  of  this  State. 

"No  public  utility  shall  be  in  any  manner  exempt  from  the  provisions  of  this 
Act  because  or  by  virtue  of  the  fact  that  it  may  be  or  may  have  been  incorporated 
or  organized  under  the  laws  of.  another  state,  or  of  the  United  States,  or  of  a 
foreign  country. 

"29.  (TRANSFER  OF  FRANCHISES.)  No  franchise,  license,  permit  or  right  to  own, 
operate,  manage  or  control  any  public  utility  shall  be  assigned,  transferred  or 
leased  nor  shall  any  contract  or  agreement  with  reference  to  or  affecting  any 
such  franchise,  license,  permit  or  right  be  valid  or  of  any  force  or  effect  what- 
soever unless  such  assignment,  lease,  contract  or  agreement  shall  have  been  ap- 
proved by  the  commission.  Such  permission  shall  not  be  construed  to  revive  or 
validate  any  lapsed  or  invalid  franchise,  license,  permit  or  right,  or  to  enlarge  or 
add  to  the  powers  and  privileges  contained  in  the  grant  of  any  franchise,  license, 
permit  or  right,  or  to  waive  any  forfeiture. 

"30.  (VALUATION.)  The  commission  shall  have  power  to  ascertain  the  value  of 
the  property  of  every  public  utility  in  this  State  and  every  fact  which  in  its  judg- 
ment may  or  does  have  any  bearing  on  such  value.  In  making  such  valuation  the 
commission  may  avail  itself  of  any  information,  books,  documents,  or  records  in 
the  possession  of  any  officer,  department  or  board  of  the  State  or  any  subdivision 
thereof.  The  commission  shall  have  power  to  make  re-valuation  from  time  to 
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time    and   also    to   ascertain   the    value   of   all   new    construction,   extensions,   and 
additions  to  the  property  of  every  public  utility. 

"31.  (FEES  FOR  ISSUANCE  OF  STOCKS  AND  BONDS.)  The  commission  shall  charge 
every  public  utility  receiving  permission  under  this  Act  for  the  issue  of  stocks, 
stock  certificates,  bonds,  notes  and  other  evidences  of  indebtedness  an  amount 
equal  to  ten  (10)  cents  for  every  hundred  dollars  of  such  securities  authorized  by 
the  commission,  and  the  same  shall  be  paid  into  the  State  treasury  before  any 
such  securities  shall  be  issued." 

Indiana. — This  State  has  had  no  regulation  of  stocks  and  bonds  until 
the  passage  of  the  Shively-Spencer  Utility  Commission  Act  by  the  last 
legislature  of  that  State.  This  act,  however,  while  empowering  the 
Commission  to  regulate  the  securities  of  interurbaii  and  street  rail- 
roads, does  not  affect  steam  railroads. 

Iowa. — No  regulation  on  this  subject. 

Kansas. — The  Public  Utilities  Act  of  Kansas,  passed  in  1911,  has 
the  following  provisions  respecting  the  regulation  of  stocks  and  bonds 
of  utilities. 

"Each  common  carrier  and  all  public  utilities  governed  by  the  provisions  of  this 
act  now  or  hereafter  authorizd  to  do  business  in  this  state  shall,  on  or  before  the 
I5th  day  of  September,  1912,  and  on  or  before  the  same  day  in  each  year  thereafter, 
make  and .  transmit  to  the  Public  Utilities  Commission,  at  its  office  in  Topeka, 
Kansas,  a  full  and  true  statement,  under  oath,  of  the  proper  officers  of  such  corpo- 
ration, of  the  affairs  of,  such  public  utility  or  common  carrier,  for  the  period 
ending  on  the  3Oth  day  of  June  preceding.  Such  annual  reports  shall  show  in 
detail  the  amount  of  the  capital  stock  issued,  the  amounts  paid  therefor,  and  the 
manner  of  payment  for  same ;  the  dividends  paid ;  the  surplus  fund,  if  any,  and 
the  number  of  stockholders;  the  funded  and  floating  debts,  and  the  interest  paid 
thereon;  the  cost  and  value  of  the  carrier's  property,  franchises  and  equipment; 
the  number  of  employees  and  the  salaries  paid  each  class;  the  accidents  to 
passengers,  employees  and  other  persons,  and  the  causes  thereof;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the  character  of  such 
improvements;  the  earnings  and  receipts  from  each  branch  of  the  business  and 
from  all  sources ;  the  operating  and  other  expenses ;  the  balance  of  profit  and  loss, 
and  a  complete  exhibit  of  the  financial  operations  of  such  common  carrier  and 
public  utility,  each  year,  including  an  annual  balance  sheet.  Such  reports  shalf 
also  contain  such  information  in  relation  to  rates  and  regulations  concerning  fares, 
freights,  agreements,  arrangements  and  contracts  affecting  the  same,  as  the  com- 
mission may  require.  Said  detailed  reports  shall  contain  all  the  required  statistics 
for  the  period  of  twelve  months,  ending  on  the  30th  day  of  June  of  each  year, 
and  shall  be  made  under  oath,  and  filed  with  the  commission  at  Topeka,  on 
or  before  the  15th  day  of  September  then  next  following,  unless  an  additional  time 
shall  be  granted  in  any  case  by  the  commissioners ;  and  if  any  carrier,  person  or 
corporation  subject  to  the  provisions  of  this  act  shall  fail  to  make  and  file  such 
annual  reports  within  the  time  above  specified,  or  within  the  time  extended  by  the 
Commission  for  making  and  filing  the  same,  such  party  shall  forfeit  to  the  state  of 
Kansas  the  sum  of  one  hundred  dollars  for  each  and  every  day  it  shall  continue 
to  be  in  default  with  respect  thereto. 

"The  power  to  create  liens  on  corporate  property  situated  within  the  state  of 
Kansas  by  companies  transacting  the  business  of  common  carriers,  as  defined  in 
the  laws  of  this  state,  and  public  utilities  governed  by  the  provisions  of  this  act 
in  this  state  is  a  special  privilege,  the  right  of  supervision,  regulation,  restriction 
and  control  of  which  shall  be  vested  in  the  state,  and  such  power  shall  be  exercised 
according  to  law,  and  the  provisions  of  this  act  shall  apply  to  all  companies  organ- 
ized under  the  laws  of  other  states  of  the  Union  and  of  foreign  countries,  as  well 
as  to  domestic  corporations,  transacting  business  in  this  state  as  a  common  carrier 
or  as  a  public  utility  governed  by  the  provisions  of  this  act. 

"A  public  utility  or  common  carrier  may  issue  stocks,  certificates,  bonds,  notes 
or  other  evidences  of  indebtedness,  payable  at  periods  of  more  than  twelve  months 
after  the  date  thereof,  when  necessary  for  the  acquisition  of  property,  for  the 
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purpose  of  carrying  out  its  corporate  powers,  the  construction,  completion,  exten- 
sion or  improvements  of  its  facilities,  or  for  the  improvements  or  maintenance  of 
its  service,  or  for  the  discharge  or  lawful  refunding  of  its  obligations,  or  for  such 
other  purposes  as  may  be  authorized  by  law;  provided,  and  not  otherwise,  that 
there  shall  have  been  secured  from  the  commission  a  certificate  stating  the  amount, 
character,  purposes  and  terms  on  which  such  stocks,  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  are  proposed  to  be  issued,  as  set  out  in  the  applica- 
tion for  such  certificate,  and  that  the  statements  contained  in  such  application  have 
been  ascertained  to  be  true,  but  this  provision  shall  not  apply  to  any  lawful  issue 
of  stock,  the  lawful  execution  and  delivery  of  any  mortgage,  or  to  the  lawful  issue 
of  any  bonds  thereunder  which  shall  have  been  duly  approved  by  the  Board  of 
Railroad  Commissioners  prior  to  the  taking  effect  of  this  act.  The  proceedings 
for  obtaining  such  certificate  from  the  commission  and  the  conditions  of  its  being 
issued  by  said  board  shall  be  as  follows :  (a)  In  case  the  stocks,  certificates, 
bonds,  notes  or  other  evidences  of  indebtedness  are  to  be  issued  for  money  only, 
the  public  utility  or  common  carrier  shall  file  with  the  commission  a  statement,  signed 
and  verified  by  the  president  or  other  chief  officer  of  the  company  having  knowl- 
edge of  the  facts,  showing  (i)  the  amount  and  character  of  the  proposed  stocks, 
certificates,  bonds,  notes  or  other  evidences  of  indebtedness ;  (2)  the  general  pur- 
poses for  which  they  are  to  be  issued;  (3)  the  terms  on  which  they  are  to  be 
issued;  (4)  the  total  assets  and  liabilities  of  the  public  utility  or  common' carrier; 
and  (5)  that  the  capital  sought  to  be  secured  by  the  issuance  of  such  stocks,  cer- 
tificates, bonds,  notes  or  other  evidences  of  indebtedness  is  necessary  and  required 
for  such  purposes  and  will  be  used  therefor,  (b)  In  case  the  stocks,  certificates, 
bonds,  notes  or  other  evidences  of  indebtedness  are  to  be  issued  partly  or  wholly 
for  property  or  services  or  other  consideration  than  money,  the  public  utility  or 
common  carrier  shall  file  with  the  commission  a  statement,  signed  and  verified  by 
the  president  or  other  chief  officer  having  knowledge  of  the  facts,  showing  (i) 
the  amount  and  character  of  the  stocks,  certificates,  bonds,  notes  or  other  evidences 
of  indebtedness  proposed  to  be  issued ;  (2)  the  general  purposes  for  which  they  are 
to  be  issued ;  (3)  a  general  description  and  an  estimated  value  of  the  property  or 
services  for  which  they  are  to  be  issued;  (4)  the  terms  on  which  they  are  to  be 
issued  or  exchanged ;  (5)  the  amount  of  money,  if  any,  to  be  received  for  the  same 
in  addition  to  such  property,  services  or  other  consideration;  (6)  the  total  assets 
and  liabilities  of  the  public  utility  or  common  carrier;  and  (7)  that  the  capital 
sought  to  be  secured  by  the  issuance  of  such  stocks,  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  is  necessary  and  required  for  such  purposes  and 
will  be  used  therefor.  The  commission  may  also  require  the  public  utility  or  com- 
mon carrier  to  furnish  such  further  statements  of  facts  as  may  be  reasonable  and 
pertinent  to  the  inquiry,  and  shall  have  full  power  to  ascertain  the  truth  of  all 
statements  made  by  such  common  carrier  or  public  utility.  Upon  full  compliance 
by  the  applicant  with  the  provisions  of  this  section  the  commission  shall  forth- 
with issue  a  certificate  stating  the  amount,  character,  purposes  and  terms  upon 
which  such  stocks,  certificates,  bonds,  notes  or  other  evidences  of  indebtedness  are 
proposed  to  be  issued,  as  set  out  in  the  application  for  such  certificate,  and  that 
the  statements  contained  in  such  application  have  been  ascertained  to  be  true.  Any 
issue  of  stocks,  certificates,  bonds,  notes  or  other  evidences  of  indebtedness  not 
payable  within  one  year,  which  shall  be  issued  by  such  public  utility  or  common 
carrier  contrary  to  the  provisions  of  this  act  shall  be  void. 

"Any  common  carrier  or  public  utility  governed  by  the  provisions  of  this  act,  or 
any  agent,  director  or  officer  thereof,  who  shall,  directly  or  indirectly,  issue  or 
cause  to  be  issued  any  stock,  certificate  of  stock,  bonds  or  other  evidences  of 
indebtedness  contrary  to  the  provisions  of  this  act,  or  who  shall  apply  the  pro- 
ceeds from  the  sale  thereof  to  any  purpose  other  than  that  specified  in  the 
certificate  of  the  commission,  as  herein  provided,  shall  be  guilty  of  a  misdemeanor,, 
and  upon  conviction  thereof  shall  be  fined  not  less  than  five  hundred  dollars  and 
not  more  than  five  thousand  dollars,  or  by  imprisonment  in  the  County  Jail  not 
more  than  one  year  or  by  both  such  fine  and  imprisonment. 

"No  conTmon  carrier  or  public  utility  governed  by  the  provisions  of  this  act, 
domestic  or  foreign,  shall  hereafter  purchase  or  acquire,  take  or  hold  any  part  of 
the  capital  stock,  bonds  or  other  forms  of  indebtedness  of  any  competing  public 
utility  or  common  carrier,  either  as  owner  or  pledgee,  unless  authorized  by  the 
commission.  Any  common  carrier  engaged  in  intrastate  commerce  in  this  state 
is  prohibited  in  the  transportation  of  such  commerce,  article  or  commodities  under 
the  following  circumstances  and  condition:  (a)  when  the  article  or  commodity 
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has  been  manufactured,  mined  or  produced  by  a  carrier  or  under  its  authority  and 
at  the  time  of  the  transportation  the  carrier  has  not  in  good  faith,  before,  the  act 
of  transportation,  disassociated  itself  from  such  article  or  commodity;  (b)  when 
the  carrier  owns  the  article  or  commodity  to  be  transported,  in  whole  or  in  part ; 
(c)  when  the  common  carrier  at  the  time  of  transportation  has  a  legal  or  equitable 
interest,  directly  or  indirectly,  in  the  article  or  commodity,  except  materials  and 
supplies'  for  its  own  use.  Every  public  utility  is  prohibited  from  engaging  in  any 
business  in  this  state  which  is  not  in  conformity  with  its  charter  or  in  which  it 
is  not  permitted  to  engage  under  the  laws  of  the  state  of  Kansas ;  provided,  that 
this  section  shall  not  apply  to  ownership  by  railroads  of  the  stock,  bonds,  or  other 
forms  of  indebtedness  of  union  depot  or  terminal  railroad  properties  used  in  com- 
mon by  two  or  more  such  railroads." 

Kentucky. — No  regulation  on  this  subject. 

Louisiana. — No  regulation  on  this  subject. 

Maine. — The  Public  Utilities  Act  of  Maine  approved  March  27, 
1913,  has  been  held  up  by  executive  order  to  be  voted  upon  at  the 
general  election,  September,  1914.  The  provisions  of  that  act  affect- 
ing the  regulation  of  stocks  and  bonds  of  utilities  are  as  follows : 

"Section  35.  Any  public  utility  now  organized  and  existing,  and  doing  business 
in  the  state  or  hereafter  incorporated  under  and  by  virtue  of  the  laws  of  the  State 
of  Maine  may  issue  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  payable 
at  periods  of  not  more  than  twelve  months  after  the  date  thereof,  when  necessary 
for  the  acquisition  of  property  to  be  used  for  the  purpose  of  carrying  out  its  cor- 
porate powers,  the  construction,  completion,  extension  or  improvement  of  its  facil- 
ities, or  for  the  improvement  or  maintenance  of  its  service,  or  for  the  discharge 
or  lawful  refunding  of  its  obligations,  or  for  such  other  purposes  as  may  be  author- 
ized by  law ;  provided  and  not  otherwise,  that  upon  written  application,  setting  forth 
such  information  as  the  commission  may  require,  there  shall  have  been  secured 
from  the  commission  an  order  authorizing  such  issue  and  the  amount  thereof  and 
stating  that  in  the  opinion  of  the  commission  the  sum  of  the  capital  to  be  secured 
by  the  issue  of  said  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  is 
required  in  good  faith  for  purposes  enumerated  in  this  section  but  the  pro- 
visions of  this  act  shall  not  apply  to  any  stocks  or  bonds  or  other  evidences  of 
indebtedness  heretofore  lawfully  authorized  and  issued ;  provided,  however,  that 
the  commission  may  at  the  request  of  any  public  utility  approve  the  issue  of  any 
stocks  or  bonds  heretofore  authorized  but  not  issued.  For  the  purpose  of  enabling 
the  commission  to  determine  whether  it  shall  issue  such  an  order  the  commission 
shall  make  such  inquiries  for  investigation,  hold  such  hearings  and  examine  such 
witnesses,  books,  papers,  documents  or  contracts  as  it  may  deem  of  importance  in 
enabling  it  to  reach  a  determination.  No  order  of  the  commission  authorizing  the 
issue  of  any  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  shall  limit  or 
restrict  the  powers  of  the  commission  in  determining  and  fixing  any  rate,  fare,  toll, 
charge,  classification  schedule,  or  joint  rate  as  provided  in  this  act ;  provided, 
however,  that  no  public  utility  shall  be  required  to  apply  to  the  commission  for 
authority  to  issue  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  for  the 
acquisition  of  property,  for  the  purposes  of  carrying  out  its  corporate  powers,  the 
construction,  completion,  extension  or  improvement  of  its  facilities,  or  the  improve- 
ment or  maintenance  of  its  service  outside  the  state,  and  this  proviso  shall  apply 
also  to  the  following  section. 

"Section  36.  No  public  utility  shall  issue  any  stocks,  bonds,  notes  or  other  evi- 
dences of  indebtedness  unless  payable  within  one  year  from  date  thereof,  for 
money,  property  or  services  in  payment  for  the  same,  either  directly  or  indirectly, 
until  there  shall  have  been  recorded  upon  the  books  of  such  public  utility  the  order 
of  the  commission  as  herein  provided ;  and  no  indebtedness  shall  in  whole  or  in 
part,  directly  or  indirectly,  be  refunded  by  any  issue  of  stocks  or  bonds  or  by  any 
other  evidence  of  indebtedness  running  for  more  than  twelve  months,  without  the 
consent  of  the  commission. 

"Section  37.  No  public  utility  shall  declare  any  stock,  bond  or  scrip  dividend  or 
divide  the  proceeds  of  the  sale  of  its  own  or  any  stock,  bond  or  scrip  among  stock- 
holders without  the  consent  of  the  commission. 

"Section  38.  No  public   utility  shall   henceforth   sell,  lease,   assign,  mortgage  or 
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otherwise  dispose  of  or  encumber  the  whole  or  any  part  of  its  property  necessary 
or  useful  in  the  performance  of  its  duties  to  the  public,  or  any  franchise  or  permit, 
or  any  right  thereunder,  nor  by  any  means  whatsoever,  direct  or  indirect,  merge 
or  consolidate  its  property,  franchises  or  permits  or  any  part  thereof  with  any 
other  public  utility,  without  having  first  secured  from  the  commission  an  order 
authorizing  it  so  to  do.  Every  such  sale,  lease,  assignment,  mortgage,  disposition, 
encumbrance,  merger  or  consolidation  made  other  than  in  accordance  with  the 
order  of  the  commission  authorizing  the  same  shall  be  void.  The  sale,  lease, 
assignment,  mortgage  or  other  disposition  or  encumbrance  of  a  franchise  or  permit 
under  this  section  shall  not  be  construed  to  revive  or  validate  any  lapsed  or  invalid 
franchise  or  permit  or  to  enlarge  or  add  to  the  powers  or  privileges  contained  in 
the  grant  of  any  franchise  or  permit  or  to  waive  any  forfeiture.  Nothing  in  this 
section  contained  shall  be  construed  to  prevent  the  sale,  lease  or  other  disposition 
by  any  public  utility  of  property  which  is  not  necessary  or  useful  in  the  perform- 
ance of  its  duties  to  the  public,  and  any  sale  of  its  property  by  such  public  utility 
shall  be  conclusively  presumed  to  have  been  of  property  which  is  not  necessary  or 
useful  in  the  performance  of  its  duties  to  the  public,  as  to  any  purchaser  of  such 
property  in  good  faith  for  value.  Nothing  in  this  section  shall  apply  to  prop- 
erty, franchises,  permits  or  rights  of  any  utility  owned  and  operated  exclusively 
outside  this  state.  No  public  utility  shall  hereafter  purchase  or  acquire,  take  or 
hold  any  part  of  the  capital  stock  of  any  other  public  utility  organized  or  existing 
under  or  by  virtue  of  the  laws  of  this  state  without  having  been  first  authorized  to 
do  so  by  the  commission.  Every  assignment,  transfer,  contract  or  agreement  for 
assignment  or  transfer  of  any  stock  by  or  through  any  person  or  corporation  to  any 
corporation  or  otherwise  in  violation  of  any  of  the  provisions  of  this  section  shall  be 
void  and  of  no  effect;  and  no  transfer  shall  be  made  on  the  books  of  any  public 
utility.  Nothing  herein  contained  shall  be  construed  to  prevent  the  holding  of  stock 
heretofore  lawfully  acquired  or  to  prevent  the  acquiring  of  additional  stock  by  a 
public  utility  which  now  owns  a  majority  of  the  stock  of  such  other  utility." 

Maryland. — The  Public  Service  Commission  Act  of  Maryland, 
approved  April  5,  1910,  has  the  following  provisions  respecting  the 
regulation  of  stocks  and  bonds  of  railroads : 

"And  be  it  further  enacted,  that  a  common  carrier,  railroad  corporation,  street 
railroad  corporation,  or  other  corporation  subject  to  the  provisions  of  this  Act, 
organized  or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of  the  laws  of 
the  State  of  Maryland,  may  issue  stocks,  bonds,  notes  or  other  evidence  of  indebted- 
ness, payable  at  periods  or  more  than  twelve  months  after  the  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction,  completion,  extension, 
or  improvement  of  its  facilities,  or  for  the  improvement  or  maintenance,  extension 
or  improvement  of  its  facilities,  or  for  the  improvement  or  maintenance  of  its 
service,  or  the  discharge  or  lawful  refunding  of  its  obligation;  provided,  and  not 
otherwise,  that  there  shall  have  been  secured  from  the  commission  an  order  author- 
izing such  issue,  and  the  amount  thereof,  and  stating  that,  in  the  opinion  of  the 
commission,  the  use  of  the  capital  to  be  secured  by  the  issue  of  such  stocks,  bonds 
or  other  evidence  of  indebtedness  is  reasonably  required  for  the  said  purposes  of 
the  common  carrier,  railroad  corporation,  street  railroad  corporation,  or  such  cor- 
porations, but  this  provision  shall  not  apply  to  any  lawful  issue  of  stock,  to  the 
lawful  execution  and  delivery  of  any  mortgage,  or  to  the  lawful  issue  of  bonds 
thereunder,  before  the  time  when  this  Act  becomes  a  law.  For  the  purpose  of 
enabling  it  to  determine  whether  it  should  issue  such  an  order  the  Commission 
shall  make  such  inquiry  or  investigation,  hold  such  hearings,  and  examine  such 
witnesses,  books,  papers,  documents  or  contracts  as  it  may  deem  of  importance  in 
enabling  it  to  reach  a  determination.  Such  common  carrier  may  issue  notes  for 
proper  corporate  purposes,  and  not  in  violation  of  any  provision  of  this  or  any 
other  Act,  payable  at  periods  of  not  more  than,  twelve  months,  without  such  consent, 
but  no  such  notes  shall,  in  whole  or  in  part,  directly  or  indirectly,  be  refunded  by  any 
issue  of  stock  or  bonds,  or  by  any  evidence  of  indebtedness  running  for  more  than 
twelve  months,  without  the  consent  of  the  Commission ;  provided,  however,  that 
the  Commission  shall  have  no  power  to  authorize  the  capitalization  of  any  fran- 
chise to  be  a  corporation  or  to  authorize  the  capitalization  of  any  franchise  or 
right  to  own,  operate  or  enjoy  any  franchise  whatsoever  in  excess  of  the  amount 
(exclusive  of  any  tax  or  annual  charge)  actually  paid  to  the  State  or  to  a  political 
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subdivision  thereof  as  a  consideration  for  the  grant  of  such  franchise  or  right ;  nor 
shall  the  capital  stock  of  corporations,  formed  by  the  merger  or  consolidation  of 
two  or  more  other  corporations,  exceed  the  sum  of  the  capital  stock  of  the  cor- 
porations so  consolidated,  at  the  par  value  thereof,  or  such  sum  and  any  additional 
sum  actually  paid  in  cash;  nor  shall  any  contract  for  consolidation  or  lease  be 
capitalized  in  the  stock  of  any  corporation  whatever;  nor  shall  any  corporation 
hereafter  issue  any  bonds,  against  or  as  lien  upon  any  contract  for  consolidation 
or  merger." 

Massachusetts. — The  Kailroad  Commission  Act  of  Massachusetts  of 
1913,  contains  the  following  provisions  relative  to  the  regulation  of 
securities  of  railroads : 

"Section  15.  A  railroad  corporation  may  issue  shares  of  capital  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  for  the  purpose  of  funding  its  floating 
debt,  or  for  any  other  lawful  purpose,  and  may  mortgage  or  pledge  as  security 
for  the  payment  of  such  indebtedness  a  part  or  all  of  its  railroad  equipment  and 
franchise  and  a  part  or  all  of  its  real  and  personal  property,  including  property  to 
be  afterward  acquired.  Any  mortgage  executed  by  a  railroad  company  shall  secure 
all  bonds,  notes  and  other  evidences  of  indebtedness  previously  issued  and  then 
outstanding  on  equal  terms  with  any  other  indebtedness  secured  by  such  mortgage. 
Its  bonds,  notes  or  other  evidences  of  indebtedness  may  be  issued  by  any  such  cor- 
poration to  an  amount  which  when  added  to  the  amount  of  all  its  then  outstanding 
bonds,  notes  or  other  evidences  of  indebtedness  shall  not  cause  the  aggregate 
amount  of  all  its  bonds,  notes  and  other  evidences  of  indebtedness  to  exceed  twice 
the  amount  of  the  capital  stock  of  the  corporation  actually  paid  in  at  the  time,  as 
determined  under  the  provisions  of  chapter  six  hundred  and  twenty  of  the  acts  of 
the  year  nineteen  hundred  and  eight ;  but  such  of  the  bonds  issued  or  to  be  issued 
under  a  mortgage  as  are  deposited  to  retire  at  or  before  maturity,  bonds  or  other 
evidences  of  indebtedness  previously  issued  and  outstanding  at  the  date  of  such 
mortgage  while  so  deposited  shall  not  be  taken  into  account  in  applying  this  limita- 
tion. No  bonds,  coupon  notes,  or  other  evidences  of  indebtedness  payable  at 
periods  of  more  than  twelve  months  from  the  date  thereof  shall  be  issued  unless 
authorized  by  a  vote  of  the  stockholders  at  a  meeting  called  for  the  purpose,  and 
no  such  bond,  coupon  note  or  other  evidence  of  indebtedness  shall  be  issued  unless 
countersigned  or  certified  by  a  person  or  trust  company  appointed  by  the  corpora- 
tion for  that  purpose. 

"Section  16.  Before  any  railroad  corporation  shall  issue  any  shares  of  capital 
stock  or  any  bonds,  notes  or  other  evidences  of  indebtedness  payable  at  periods  of 
more  than  twelve  months  after  the  date  thereof,  it  shall  apply  to  the  commission 
for  its  approval  of  the  proposed  issue  to  such  amount  as  the  commission  shall 
determine  to  be  reasonable  and  proper  for  the  purpose  of  funding  its  floating 
debt  properly  incurred  for  lawful  purposes,  or  reasonable  and  proper  for  any  other 
lawful  purpose  set  forth  in  the  application  for  such  approval.  The  commission 
shall  render  its  decision  upon  such  an  application  within  thirty  days  after  the  final 
hearing  thereon.  The  decision  shall  be  in  writing  and  shall  assign  the  reasons 
therefor.  Any  order  of  the  commission  approving  any  such  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness  may  provide  for  the  application  of  the 
proceeds  thereof  to  such  particular  uses  as  the  commission  shall  by  that  order 
or  by  some  subsequent  order  specify,  and  the  corporation  shall  not  apply  such  pro- 
ceeds otherwise  than  as  thus  specified  in  such  order  or  orders.  The  decision  of 
the  commission  as  to  the  amount  of  stock  which  is  reasonably  necessary  for  the 
purpose  for  which  such  stock  is  proposed  to  be  issued  shall  be  based  upon  the 
price  at  which  such  stock  is  to  be  issued,  and  the  commission  shall  refuse  to 
approve  any  particular  issue  of  stock,  if,  in  its  opinion,  the  price  at  which  it. is 
proposed  to  be  issued  is  so  low  as  to  be  inconsistent  with  the  public  interest.  The 
provisions  of  this  section  shall  not  require  a  railroad  corporation  which  is  incor- 
porated under  the  laws  of  one  or  more  other  states  or  foreign  countries,  as  well 
as  under  the  laws  of  this  commonwealth,  to  apply  to  the  commission  for  approval 
of  the  issue  of  shares  of  capital  stock  or  of  bonds,  notes  or  other  evidences  of 
indebtedness  for  the  sole  ultimate  purpose  of  providing  funds  for  additions  to  or 
improvements  of  property  of  such  corporation  or  of  any  corporation  controlled  by  it 
through  lease  or  stock  ownership,  if  such  property  has  a  situs  in  another  state  or 
country  by  the  laws  of  which  such  railroad  corporation  is  authorized  to  operate 
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a  railroad  therein  and  to  make  such  additions  to  or  improvements  of  such  property, 
nor  to  apply  to  the  commission  for  approval  of  the  issue  of  shares  of  capital  stock, 
bonds,  notes  or  other  evidences  of  indebtedness  for  paying,  funding  or  refunding 
indebtedness  incurred  for  such  ultimate  purpose ;  but  all  such  proposed  issues  and 
the  authority  therefor  shall,  before  the  issue  of  such  securities,  be  reported  to  the 
commission.  Except  for  such  ultimate  purpose,  -such  a  railroad  corporation  shall 
not  hereafter  without  the  approval  of  the  commission  issue  any  shares  of  capital 
stock,  or  any  bonds,  notes  or  other  evidences  of  indebtedness  payable  at  periods  of 
more  than  twelve  months  after  the  date  thereof,  in  exchange  for  or  to  pay  for 
shares  of  capital  stock,  notes,  bonds  or  other  evidences  of  indebtedness  of  any 
other  corporation  which  are  hereafter  acquired  or  contracted  for;  but  if  the  acqui- 
sition or  holding  of  such  securities  by  such  railroad  corporation  shall  be  author- 
ized by  the  laws  of  any  state  or  country  in  which  it  has  been  incorporated,  and 
shall  also  be  permitted  by  the  laws  of  the  state  or  country  in  which  such  other 
corporation  has  been  incorporated,  the  commission  may  authorize  the  acquisition 
of  such  securities  by  such  railroad  corporation,  and  may  approve  the  issue  of  shares 
of  capital  stock,  bonds,  notes  or  other  evidences  of  indebtedness  by  such  railroad 
corporation  in  exchange  for  or  to  pay  for  such  securities,  provided  that  the  com- 
mission shall  find  that  such  acquisition  and  the  terms  thereof  are  consistent  with 
the  public  interest.  The  supreme  judicial  court  or  the  superior  court  shall  have 
jurisdiction  in  equity,  upon  the  application  of  the  commission,  of  the  attorney 
general,  of  any  stockholder  or  of  any  interested  party,  to  enforce  the  provisions 
of  this  and  the  preceding  section  and  all  lawful  orders  and  decisions,  conditions 
or  requirements  of  said  commission  made  in  pursuance  thereof.  A  director,  treas- 
urer or  other  officer  or  agent  of  a  railroad  corporation,  who  knowingly  votes  to 
authorize  the  issue  of,  or  knowingly  signs,  certifies  or  issues  stock  or  bonds  con- 
trary to  the  provisions  of  this  or  the  preceding  section,  or  who  knowingly  votes 
to  authorize  the  application,  or  knowingly  applies  the  proceeds  of  such  stock  or 
bonds  contrary  to  the  provisions  of  said  sections,  or  either  of  them,  or  who  know- 
ingly votes  to  assume  or  incur,  or  knowingly  assumes  or  incurs  in  the  name  or  behalf 
of  such  corporation,  any  debt  or  liability  except  for  the  legitimate  purpose  of  the 
corporation,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
by  imprisonment  for  not  more  than  one  year,  or  by  both  such  fine  and  imprison- 
ment. Sections  fifty  and  sixty-five  of  Part  II  of  chapter  four  hundred  and  sixty- 
three  of  the  acts  of  the  year  nineteen  hundred  and  six,  sections  forty-eight  and 
sixty-six  of  Part  II  of  the  same  act,  as  amended  by  sections  four  and  five  of  Part 
II  of  chapter  seven  hundred  and  twenty-five  of  the  acts  of  the  year  nineteen  hun- 
dred and  twelve,  and  all  other  acts  and  parts  of  acts  inconsistent  with  this  or  the 
preceding  section,  so  far  as  they  apply  to  railroad  corporations,  are  hereby 
repealed. 

Michigan. — The  Railroad  Commission  Act  of  Michigan  as  amended 
in  1911,  has  the  following  provisions  respecting  the  regulation  of  stock 
and  bonds  of  railroads: 

"Section  I.  Any  corporation  or  association,  except  municipal  corporations, 
organized  and  existing,  or  which  may  hereafter  be  organized  or  authorized  to  do 
business  under  the  laws  of  this  state,  or  any  lessee  or  trustee  thereof,  or  any  per- 
son or  persons  owning,  conducting,  managing,  operating  or  controlling  any  plant 
or  equipment  within  this  state  used  wholly  or  in  part  in  the  business  or  transmitting 
messages  by  telephone  or  telegraph,  producing  or  furnishing  heat,  light,  water  or 
mechanical  power  to  the  public,  directly  or  indirectly,  and  any  railroad,  interurban 
railroad  or  other  common  carrier  may  issue  stocks,  bonds,  notes  or  other  evidences 
of  indebtedness  payable  at  periods  of  more  than  twelve  months  after  the  date 
thereof,  when  necessary  for  the  acquisition  of  property,  the  construction,  comple- 
tion, extension  or  improvement  of  facilities,  or  for  the  improvement  or  mainte- 
nance of  service  or  for  the  discharge  or  lawful  refunding  of  obligations :  Provided, 
and  not  otherwise,  that  there;  shall  have  been  secured  from  the  Michigan  railroad 
commission  an  order  authorizing  such  issue  and  the  amount  thereof,  and  stating 
that  in  the  opinion  of  the  commission  the  use  of  the  capital  or  property  to  be 
acquired  to  be  secured  by  the  issue  of  such  stock,  bonds,  notes  or  other  evidences, 
of  indebtedness,  is  reasonably  required  for  the  purposes  of  such  person,  corpo- 
ration or  association.  Any  such  person,  corporation  or  association  desiring  author- 
ity to  issue  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  shall  make  writ- 
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ten  application  therefor  to  the  said  commission  in  such  form  as  the  commission 
may  require.  After  receiving  such  application,  said  commission  may,  for  the 
purpose  of  enabling  it  to  determine  whether  it  should  grant  such  authority,  make 
such  inquiry  or  investigation,  hold  such  hearings  and  examine  such  witnesses, 
books,  papers,  documents  or  contracts  as  it  may  deem  of  importance  in  enabling 
it  to  reach  a  determination.  If  the  applicant  shall  fail,  neglect  or  refuse  to  furnish 
any  or  all  of  the  information  required  by  said  commission,  or  if  the  said  com- 
mission shall  so  direct,  an  appraisal  of  the  property  of  said  applicant  shall  be  made 
by  a  disinterested  person  or  persons  to  be  appointed  by  said  commission  and  whose 
compensation  shall  be  fixed  by  said  commission,  the  entire  expense  of  making  said 
appraisal  to  be  borne  by  said  applicant.  After  said  appraisal  is  made  and  filed 
with  said  commission  and  before  any  action  is  taken  by  said  commission  upon 
said  application,  the  expenses  o'f  said  appraisal  as  determined  by  said  commission 
shall  be  paid  by  said  applicant  to  said  commission,  which  shall  deposit  the  same  in 
the  treasury  of  the  state  to  be  credited  to  the  general  fund,  taking  the  receipt  of 
the  treasurer  therefor  and  filing  the  same  in  its  office  with  said  application.  If 
the  applicant  shall  refuse  or  neglect  to  pay  the  expense  of  said  appraisal,  the 
commission  shall  dismiss  such  application  and  said  commission  may  bring  an 
action  against  said  applicant  in  any  court  of  competent  jurisdiction  in  this  state 
for  the  recovery  of  the  expense  of  said  appraisal.  The  expense  of  said  appraisal 
shall  be  paid  by  the  state  treasurer  upon  the  warrant  of  the  auditor  general  to  the 
persons  certified  by  the  commission  to  be  entitled  thereto.  If  from  the  application 
filed  and  such  other  information  obtained  from  the  investigation  herein  author- 
ized, the  said  commission  shall  be  satisfied  that  the  funds  derived  from  such  issue 
of  stocks,  bonds  or  notes  are  to  be  applied  to  lawful  purposes  and  that  such  issue 
and  amount  is  essential  to  the  successful  carrying  out  of  such  purposes,  then  said 
commission  shall  grant  authority  to  make  the  issue  applied  for :  Provided,  that 
any  such  person,  corporation  or  association  may  issue  notes  for  lawful  purposes, 
payable  at  neriods  of  not  more  than  twenty-four  months,  without  authority  from 
said  commission;  but  no  such  notes  shall  in  whole  or  in  part,  directly  or  indirectly, 
be  refunded  by  any 'issue  of  stock  or  bonds  or  by  any  evidence  of  indebtedness 
running  for  more  than  twelve  months  without  the  consent  of  said  commission : 
Provided  further,  that  the  provisions  of  this  act  shall  apply  to  all  stock,  shares, 
bonds  or  notes  issued  to  or  taken  by  the  incorporators  or  their  agents,  assigns  or 
trustees  of  any  such  corporation  or  association  in  the  first  instance.'' 

Minnesota. — No  regulation  on  this  subject. 

Mississippi. — No  regulation  on  this  subject. 

Missouri. — The  Public  Service  Commission  law,  approved  March  17, 
1913,  has  the  following  provisions  respecting  the  regulation  of  the 
stocks  and  bonds  of  railroad  corporations : 

"Sec.  54.  The  power  of  railroad  corporations,  street  railroad  corporations  and 
common  carriers  to  issue  stocks,  and  bonds,  notes  and  other  evidences  of  indebted- 
ness and  to  create  liens  upon  their  property  situated  in  this  State  is  a  special 
privilege,  the  right  of  supervision,  regulation,  restriction,  and  control  of  which  is 
and  shall  continue  to  be  vested  in  the  state,  and  such  power  shall  be  exercised 
as  provided  by  law  and  under  such  rules  and  regulations  as  the  commission  may 
prescribe. 

"Sec.  55.  No  railroad  corporation,  street  railroad  corporation  or  common  car- 
rier shall  hereafter  sell,  lease,  assign,  transfer,  mortgage  or  otherwise  dispose  of 
or  encumber  the  whole  or  any  part  of  its  railroad  or  street  railroad  necessary  or 
useful  in  the  performance  of  its  duties  to  the  public,  or  any  franchise  or  permit 
or  any  right  thereunder,  nor  by  any  means  whatsoever,  direct  or  indirect,  merge 
or  consolidate  such  railroad  or  street  railroad,  franchise  or  permit,  or  any  part 
thereof,  with  any  other  corporation,  person  or  public  utility,  without  having  first 
secured  from  the  commission  an  order  authorizing  it  so  to  do.  Every  such  sale, 
assignment,  lease,  transfer,  mortgage,  disposition,  encumbrance,  merger  or  con- 
solidation made  other  than  in  accordance  with  the  order  of  the  commission  author- 
izing the  same  shall  be  void.  The  permission  and  approval  of  the  commission  to 
the  exercise  of  a  franchise  or  permit  under  this  act,  or  the  sale,  assignment,  lease 
transfer,  mortgage  or  other  disposition  or  encumbrance  of  a  franchise  or  permit 
under  this  section,  shall  not  be  construed  to  revive  or  validate  any  lapsed  or 
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invalid  franchise  or  permit,  or  to  enlarge  or  add  to  the  powers  or  privileges  con- 
tained in  the  grant  of  any  franchise  or  permit,  or  to  waive  any  forfeiture.  Nothing 
in  this  subsection  contained  shall  be  construed  to  prevent  the  sale,  lease  or  other 
disposition  by  any  corporation,  person  or  public  utility  of  a  class  designated  in 
this  subsection  of  property  which  is  not  necessary  or  useful  in  the  performance  of 
its  duties  to  the  public,  and  any  sale  of  its  property  by  such  corporation,  person  or 
public  utility  shall  be  conclusively  presumed  to  have  been  of  property  which  is 
not  useful  or  necessary  in  the  performance  of  its  duties  to  the  public,  as  to  any 
purchaser  of  such  property  in  good  faith  for  value. 

"Sec.  56.  No  railroad  corporation,  street  railroad  corporation,  or  electrical  cor- 
poration, domestic  or  foreign,  shall  hereafter  purchase  or  acquire,  take  or  hold,  any 
part  of  the  capital  stock  of  any  railroad  corporation  or  street  railroad  corpora- 
tion or  other  common  carrier  organized  or  existing' under  or  by  virtue  of  the  laws 
of  this  state,  unless  authorized  so  to  do  by  the  commission;  and  save  where  stock 
shall  be  transferred  or  held  for  the  purpose  of  collateral  security  only  with  the 
consent  of  the  commission,  no  stock  corporation  of  any  description,  domestic  or 
foreign,  other  than  a  railroad  corporation,  street  railroad  corporation,  or  electrical 
corporation,  shall  purchase,  or  acquire,  take  or  hold,  more  than  ten  per  centum 
of  the  total  capital  stock  issued  by  any  railroad  corporation  or  street  railroad  cor- 
poration or  other  common  carrier  organized  or  existing  under  or  by  virtue  of  the 
laws  of  this  state,  except  that  a  corporation  now  lawfully  holding  a  majority  of  the 
stock  of  any  railroad  corporation  or  street  railroad  corporation  may  with  the  con- 
sent of  the  commission  acquire  and  hold  the  remainder  of  the  capital  stock  of  such 
railroad  corporation  or  street  railroad  corporation  or  any  portion  thereof.  Nothing 
herein  contained  shall  be  construed  to  prevent  the  holding  of  stock  heretofore 
lawfully  acquired,  or  to  prevent  upon  the  surrender  or  exchange  of  said  stock 
pursuant  to  a  reorganization  plan,  the  purchase,  acquisition,  taking  or  holding  of 
a  proportionate  amount  of  stock  of  any  new  corporation  organized  to  take  over, 
at  foreclosure  or  other  sale,  the  property  of  any  corporation  whose  stock  has  been 
thus  surrendered  or  exchanged.  Every  contract,  assignment,  transfer  or  agreement 
for  transfer  of  any  stock  by  or  through  any  person  or  corporation  to  any  corpora- 
tion, in  violation  of  any  provision  of  this  act,  shall  be  void  and  of  no  effect,  and  no 
such  transfer  or  assignment  shall  be  made  upon  the  books  of  any  railroad  corpora- 
tion or  street  railroad  corporation,  or  shall  be  recognized  as  effective  for  any 
purpose. 

"Sec.  57.  A  common  carrier,  railroad  corporation  or  street  railroad  corporation 
organized  or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of  the  laws  o 
the  State  of  Missouri,  may  issue  stocks,  bonds,  notes  or  other  evidence  of  indebted- 
ness, payable  at  periods  of  more  than  twelve  months  after  the  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction,  completion,  extension 
or  improvement  of  its  facilities,  or  for  the  improvement  or  maintenance  of  its 
service  or  for  the  discharge  or  lawful  refunding  of  its  obligations  or  for  the  reim- 
bursement of  moneys  actually  expended  from  income,  or  from  any  other  moneys 
in  the  treasury  of  the  corporation  not  secured  by  or  obtained  from  the  issue  of 
stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such  corporation,  within 
five  years  next  prior  to  the  filing  of  an  application  with  the  commission  for  the 
required  authorization  for  any  of  the  aforesaid  purposes  except  maintenance  of 
service  and  except  replacements  in  cases  where  the  applicant  shall  have  kept  its 
accounts  and  vouchers  of  such  expenditure  in  such  manner  as  to  enable  the  com- 
mission to  ascertain  the  amount  of  moneys  so  expended  and  the  purposes  for  which 
such  expenditure  was  made ;  Provided,  and  not  otherwise  that  there  shall  have 
been  secured  from  the  commission  an  order  authorizing  such  issue,  and  the  amount 
thereof,  and  stating  the  purposes  to  which  the  issue  or  proceeds  thereof  are  to  be 
applied,  and  that,  in  the  opinion  of  the  commission,  the  money,  property  or  labor 
to  be  procured  or  paid  for  by  the  issue  of  such  stock,  bonds,  notes  or  other  evi- 
dence of  indebtedness  is  or  has  been  reasonably  required  for  the  purposes  speci- 
fied in  the  order,  and  that  except  as  otherwise  permitted  in  the  order  in  the  case 
of  bonds,  notes,  and  other  evidence  of  indebtedness,  such  purposes  are  not,  in 
whole  or  in  part,  reasonably  chargeable  to  operating  expenses  or  to  income. 
Nothing  herein  contained  shall  prohibit  the  commission  from  giving  its  consent  to 
the  issue  of  bonds,  notes  or  other  evidence  of  indebtedness  for  the  reimbursement 
of  moneys  heretofore  actually  expended  from  income  for  any  of  the  aforesaid 
purposes,  except  maintenance  of  service  and  replacements,  prior  to  five  years  next 
preceding  the  filing  of  an  application  therefor,  if  in  the  judgment  of  the  commis- 
sion such  consent  should  be  granted;  provided  application  for  such  consent  shall 
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be  made  prior  to  January  first,  nineteen  hundred  and  fourteen.  For  the  purpose 
of  enabling  it  to  determine  whether  it  should  issue  such  an  order,  the  commission 
shall  make  such  inquiry  or  investigation,  hold  such  hearings  and  examine  such  wit- 
nesses, books,  papers,  documents  or  contracts  as  it  may  deem  of  importance  in 
enabling  it  to  reach  a  determination.  Such  corporation  shall  not  without  the  con- 
sent of  the  commission  apply  said  issue  or  any  proceeds  thereof  to  any  purposes 
not  specified  in  such  order.  Such  common  carrier,  railroad  corporation  or  street 
railroad  corporation  may  issue  notes,  for  proper  corporate  purposes  and  not  in  vio- 
lation of  any  provision  of  this  act,  or  any  other  act,  payable  at  periods  of  not  more 
than  twelve  months  without  such  consent,  but  no  such  notes  shall,  in  whole  or 
in  part,  directly  or  indirectly,  be  refunded,  by  any  issue  of  stock  or  bonds  or  by 
any  evidence  of  indebtedness  running  for  more  than  twelve  months  without  the 
consent  of  the  commission.  Provided,  however,  that  the  commission  shall  have 
no  power  to  authorize  the  capitalization  of  any  franchise  to  be  a  corporation  or 
to  authorize  the  capitalization  of  any  franchise  or  the  right  to  own,  operate  or 
enjoy  any  franchise  whatsoever  in  excess  of  the  amount  (exclusive  of  any  tax 
or  annual  charge)  actually  paid  to  the  state  or  to  a  political  subdivision  thereof 
as  the  consideration  for  the  grant  of  such  franchise  or  right;  nor  shall  the  capital 
stock  of  a  corporation  formed  by  the  merger  or  a  consolidation  of  two  or  more 
other  corporations,  exceed  the  sum  of  the  capital  stock  of  the  corporations  so 
consolidated,  at  the  par  value  thereof,  or  such  sum  and  any  additional  sum  actually 
paid  in  cash ;  nor  shall  any  contract  for  consolidation  or  lease  be  capitalized  in 
the  stock  of  any  corporation  whatever;  nor  shall  any  corporation  hereafter  issue 
any  bonds  against  or  as  a  lien  upon  any  contract  for  consolidation  or  merger. 

"Sec.  58.  i.  No  railroad  corporation,  street  railroad  corporation  or  common  car- 
rier governed  by  the  provisions  of  this  act,  shall  issue  any  stock,  bonds,  notes  or 
other  evidence  of  indebtedness,  for  money,  property  or  services,  either  directly 
or  indirectly,  nor  shall  it  receive  any  money,  property  or  services  in  payment  of 
the  same  either  directly  or  indirectly  until  there  shall  have  been  recorded  upon 
the  books  of  such  corporation  or  person  the  certificate  of  the  commission  herein 
provided  for. 

"2.  No  railroad  corporation,  street  railroad  corporation  or  common  carrier 
governed  by  the  provisions  of  this  act  shall  declare  any  stock,  bond  or  scrip  div- 
idend or  divide  the  proceeds  of  the  same  of  any  stock,  bond  or  scrip  among  its 
stockholders  unless  authorized  by  the  commission  so  to  do. 

"Sec.  59.  I.  The  commission  shall  have  the  power  to  require  railroad  corpora- 
tions, street  railroad  corporations  and  common  carriers  to  account  for  the  disposi- 
tion of  the  proceeds  of  all  sales  of  stocks,  bonds,  notes  and  other  evidences  of  in- 
debtedness in  such  form  and  detail  as  it  may  deem  advisable  and  to  establish  such 
rules  and  regulations  as  it  may  deem  reasonable  and  necessary  to  insure  the  dispo- 
sition of  such  proceeds  for  the  purpose  or  purposes  specified  in  its  order. 

"2.  All  stock,  and  every  bond,  note  or  evidence  of  indebtedness,  of  a  railroad 
corporation,  street  railroad  corporation  or  common  carrier  issued  without  an 
order  of  the  commission  authorizing  the  same  then  in  effect  shall  be  void,  and 
likewise  all  stock,  and  every  bond,  note  or  other  evidence  of  indebtedness,  of 
a  railroad  corporation,  street  railroad  corporation  or  common  carrier  issued  with 
the  authorization  of  the  commission,  but  not  conforming  in  its  provisions,  to  the 
provisions,  if  any,  which  it  is  requred  by  the  order  of  authorization  of  the  com- 
mission to  contain,  shall  be  void;  but  no  failure  in  any  other  respect  to  comply 
with  the  terms  or  conditions  of  the  order  of  authorization  of  the  commission  shall 
render  void  any  stock,  or  bond,  note  or  other  evidence  of  indebtedness,  except  as 
to  a  corporation  or  person  taking  the  same  otherwise  than  in  good  faith  and  for 
value  and  without  actual  notice. 

"3,  Every  railroad  corporation,  street  railroad  corporation  or  common  carrier, 
which,  directly  or  indirectly,  issues  or  causes  to  be  issued,  any  stock  or  stock 
certificate,  or  bond,  note  or  other  evidence  of  indebtedness  in  non-conformity  with 
the  order  of  the  commission  authorizing  the  same,  or  contrary  to  the  provisions  of 
this  Act,  or  of  the  Constitution  of  the  state,  or  which  applies  the  proceeds  from 
the  sale  thereof,  or  any  part  thereof,  to  any  purpose  other  than  the  purpose  or 
purposes  specified  in  the  commission's  order,  as  herein  provided,  or  to  any  purpose 
specified  in  the  commission's  order  in  excess  of  the  amount  in  said  order  authorized 
for  such  purpose,  is  subject  to  a  penalty  of  not  less  than  five  hundred  dollars  nor 
more  than  twenty  thousand  dollars  for  each  offense. 

"4.  Every  oflficer,  agent  or  employee  of  a  railroad  corporation,  street  railroad 
corporation  or  common  carrier,  and  every  other  person  who  knowingly  authorizes, 
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directs,  aids  in,  issues  or  executes,  or  causes  to  be  issued  or  executed,  any  stock, 
or  bond,  note  or  other  evidence  of  indebtedness,  in  non-conformity  with  the  order 
of  the  commission  authorizing  the  same,  or  contrary  to  the  provisions  of  this  Act, 
or  of  the  Constitution  of  this  State,  or  who  in  any  proceeding  before  the  com- 
mission, knowingly  makes  any  false  statement  or  representation,  or  with  knowledge 
of  its  falsity  files  or  causes  to  be  filed  with  the  commission  any  false  statement 
or  representation  which  said  statement  or  representation  so  made,  filed  or  caused 
to  be  filed  may  tend  in  any  way  to  influence  the  commission  to  make  an  order 
authorizing  the  issue  of  any  stock,  or  any  bond,  note  or  other  evidence  of  indebted- 
ness, or  which  results  in  procuring  from  the  commission  the  making  of  any  such 
order,  or  who,  with  knowledge  that  any  false  statement  or  representation  was  made 
to  the  commission  in  any  proceeding,  tending  in  any  way  to  influence  the  commis- 
sion to  make  such  order,  issues  or  executes  or  negotiates,  or  causes  to  be  issued, 
executed  or  negotiated  any  such  order,  or  bond,  note  or  other  evidence  of  indebt- 
edness, or  who,  directly  or  indirectly,  knowingly  applies,  or  causes  or  assists  to  be 
applied  the  proceeds  or  any  part  thereof,  from  the  sale  of  any  stock  or  bond,  note 
or  other  evidence  of  indebtednsss,  to  any  purpose  not  specified  in  the  commis- 
sion's order,  or  to  any  purpose  specified  in  the  commission's  order  in  excess  of 
the  amount  authorized  for  such  purpose,  or  who,  with  knowledge  that  any  stock, 
or  bond,  note  or  other  evidence  of  indebtedness,  has  been  issued  or  executed  in 
violation  of  any  of  the  provisions  of  this  act,  negotiates,  or  causes  the  same  to  be 
negotiated,  shall  be  deemed  guilty  of  a  felony  and  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  or  by  imprisonment  for  not  less  than  two  years  nor  more  than  five 
years,  or  by  both  such  fine  and  imprisonment. 

"5.  No  provision  of  this  act,  and  no  deed  or  act  done  or  performed  under  or 
in  connection  therewith,  shall  be  held  or  construed  to  obligate  the  state  of  Mis- 
souri to  pay  or  guarantee,  in  any  manner  whatsoever,  any  stock,  or  bond,  note  or 
other  evidence  of  indebtedness,  authorized,  issued  or  executed  under  the  provisions 
of  this  act. 

"6.  All  stocks,  and  every  bond,  note  or  other  evidence  of  indebtedness  issued 
by  any  railroad  corporation,  street  railroad  corporation,  or  common  carrier  after 
this  act  takes  effect,  upon  the  authority  of  any  articles  of  incorporation  or  amend- 
ments thereto  or  vote  of  the  stockholders  or  directors  filed,  taken  or  had,  or  other 
proceedings  taken  or  had,  previous  to  the  taking  effect  of  this  act,  shall  be  void, 
unless  an  order  of  the  commission  authorizing  the  issue  of  such  stock,  or  bond, 
notes,  or  other  evidences  of  indebtedness  shall  have  been  obtained  from  the  com- 
mission prior  to  such  issue.  The  Commission  may  by  its  order  impose  such  con- 
dition or  conditions  as  it  may  deem  reasonable  and  necessary." 

Montana. — No  regulation  on  this  subject. 

Nebraska. — The  Stock  and  Bond  Act  of  1909  reads  as  follows: 

"Section  I,  A  common  carrier  or  public  service  corporation  organized  and  incor- 
porated, or  hereafter  incorporated,  under  or  by  virtue  of  the  laws  of  the  state  of 
Nebraska,  may  issue  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  pay- 
able at  periods  of  more  than  twelve  months  after  the  date  thereof,  when  necessary 
for  the  acquisition  of  property,  the  construction,  completion,  extension  or  im- 
provement of  its  facilities  or  for  the  improvement  or  maintenance  of  its  service 
or  for  the  discharge  or  lawful  funding  of  its  obligations,  provided,  and  not  other- 
wise, that  there  shall  have  been  secured  from  the  Nebraska  State  Railway  Com- 
mission an  order,  authorizing  such  issue  and  the  amount  thereof,  and  stating  that 
in  the  opinion  of  the  commission  the  use  of  the  capital  to  be  secured  by  the  issue 
of  such  stock,  bonds,  notes  or  other  evidence  of  indebtedness  is  reasonably  re- 
quired for  the  said  purposes  of  the  corporation.  For  the  purpose  of  enabling  it 
to  determine  whether  it  should  issue  such  an  order,  the  commission  shall  make  such 
inquiry  or  investigation,  hold  such  hearings  and  examine  such  witnesses,  books, 
papers,  documents  or  contracts  as  it  may  deem  of  importance  in  enabling  it  to 
reach  a  determination.  Such  common  carrier  or  public  service  corporation  may 
issue  notes,  for  proper  corporate  purposes  and  not  in  violation  of  any  provisions 
of  this  or  any  other  Act,  payable  at  periods  of  not  more  than  12  months  without 
such  consent ;  but  no  such  notes  shall,  in  whole  or  in  part,  directly  or  indirectly, 
be  refunded  by  any  issue  of  such  stock  or  bonds  or  by  evidence  of  indebtedness 
running  more  than  12  months  without  the  consent  of  the  said  commission ;  pro- 
vided, however,  that  the  commission  shall  have  no  power  to  authorize  the  capital- 
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ization  of  any  franchise  to  be  a  corporation,  or  to  authorize  the  capitalization  of 
any  franchise  or  the  right  to  own,  operate  or  enjoy  any  franchise  whatsoever  in 
excess  of  the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid  to  the 
State  or  to  a  political  subdivision  thereof  as  the,  consideration  for  the  grant  of 
such  franchise  or  right;  nor  shall  the  capital  stock  of  the  corporation  formed  by 
the  merger  or  consolidation  of  two  or  more  other  corporations,  exceed  the  sum  of 
the  capital  stock  of  the  corporations  so  consolidated  at  the  par  value  thereof,  or 
such  sum  and  any  additional  sum  actually  paid  in  cash ;  nor  shall  any  contract  or 
consolidation  or  lease  be  capitalized  in  the  stock  of  any  corporation  whatever ; 
nor  shall  any  corporation  hereafter  issue  any  bonds  against  or  as  a  lien  upon  any 
contract  for  consolidation  or  merger. 

"Section  2.  Every  common  carrier  and  public  service  corporation  and  all  offi- 
cers and  agents  of  any  common  carrier  or  public  service  corporation  shall  obey, 
observe  and  comply  with  every  order  made  by  the  commission,  under  authority  of 
this  Act,  so  long  as  the  same  shall  be  and  remain  in  force.  Any  common  carrier 
or  public  service  corporation  which  shall  violate  any  provisions  of  this  Act,  shall 
or  which  fails,  omits  or  neglects  to  obey,  observe  or  comply  with  any  order  or 
direction  or  requirement  of  the  commission  under  the  provisions  of  this  Act, 
shall  forfeit  to  the  people  of  the  State  of  Nebraska  not  to  exceed  the  suml  of 
$5,000  for  each  and  every  offense ;  every  violation  of  any  such  order  or  direction  or 
requirement  of  this  Act,  shall  be  a  separate  and  distinct  offense  and,  in  case  of  a 
continuing  violation,  every  day's  continuance  thereof  shall  be  and  be  deemed  to  be 
a  separate  and  distinct  offense. 

"Section  3.  Every  officer  and  agent  of  any  common  carrier  or  public  service 
corporation  who,  shall  violate,  or  who  procures,  aids  or  abets  any  violation  by  any 
such  common  carrier  or  corporation  of  any  provision  of  this  Act,  or  who  shall  fail 
to  obey  and  observe,  and  comply  with  any  order  of  the  commission  or  any  pro- 
vision of  an  order  of  the  commission  under  the  terms  of  this  Act,  or  who  procures, 
aids  or  abets  any  such  common  carrier  or  corporation  in  its  failure  to  obey, 
observe  and  comply  with  any  such  order  or  provision,  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  shall  be  puished  by  confinement  in  the  peniten- 
tiary for  a  period  of  not  less  than  one  and  not  longer  than  10  years." 

Nevada. — No  regulation  on  this  subject. 

New  Hampshire. — The  Public  Utilities  Act  of  1911,  has  the  follow- 
ing provisions  respecting  the  regulation  of  the  issuance  of  stocks  and 
bonds  by  railroads. 

"Section  5.  (a)  The  commission  shall  have  the  general  supervision  of  all  rail- 
road corporations,  railroads,  public  utilities  and  plants  owned,  operated  or  controlled 
by  the  same,  as  far  as  necessary  to  carry  into  effect  the  provisions  of  this  Act. 

"(b)  The  said  commission  shall  have  power  and  it  shall  be  its  duty  to  keep 
informed  as  to  all  railroad  'corporations  in  the  State,  their  capitalization,  their 
franchises,  and  the  manner  in  which  the  lines  and  property  controlled  or  operated 
by  them  are  managed  and  operated,  not  only  with  respect  to  the  adequacy  and 
accommodation  afforded  by  their  service,  but  also  with  respect  to  their  compliance 
with  all  provisions  of  law  orders  of  the  commission  and  charter  requirements. 
The  commission  shall  have  power  either  through  its  members  or  duly  authorized 
experts,  to  inspect  any  of  the  property,  or  equipment,  books,  or  records  of  any 
such  railroad  corporations,  including  the  right  for  such  inspection  purpose  to  ride 
upon  any  locomotive  or  train  while  in  service,  and  to  have  upon  reasonable  notice 
a  special  locomotive  and  inspection  car  for  a  physical  inspection  once  annually  of 
all  the  line,s  and  stations  of  each  railroad  corporation  in  the  State. 

"Section  14.  (a)  No  railroad  corporation  or  public  utility  shall  issue  any  stock, 
bonds,  notes  or  other  evidence  of  indebtedness  payable  more  than  twelve  months 
after  the  date  thereof,  without  first  procuring  an  order  of  the  commission  author- 
izing the  same.  Upon  petition  of  the  directors  of  a  railroad  corporation  or  public 
utility  the  commission  shall,  after  public  notice  and  hearing,  determine  the  amount 
of  stock  or  bonds  which  in  its  opinion  is  reasonably  requisite  for  the  purposes  for 
which  the  issue  is  to  be  made,  and  shall  within  thirty  days  after  final  hearing  upon 
such  petition  file  in  the  office  of  the  secretary  of  State  a  certificate  setting  put  the 
amount  of  the  increase  which  it  has  authorized,  and  the  purposes  for  which  the 
proceeds  of  such  new  stock  or  bonds  may  be  used.  No  railroad  corporation  or 
public  utility  shall  apply  the  proceeds  of  any  stock,  bonds  or  notes  to  any  other 
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purpose  than  those  specified  in  the  order  of  the  commission  authorizing  the  issue 
of  the  same.  Every  railroad  corporation  and  public  utility  issuing  stocks,  honds  or 
other  evidence  of  indebtedness  subject  to  the  provisions  of  this  section  shall  file  with 
the  commission  an  account  showing  in  such  detail  as  the  commission  shall  require 
the  disposition  of  the  proceeds  of  such  issue ;  provided,  however,  that  no  public 
utility  or  railroad  corporation  not  owning,  operating  or  maintaining  a  railroad 
within  this  State,  subject  to  the  provisions  of  this  Act  shall  be  required  to  apply 
to  the  commission  for  authority  to  issue  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  except  for  the  acquisition  of  property,  the  construction,  completion, 
extension  or  improvement  of  its  facilities  or  the  improvement  or  maintenance  of 
its  service  within  this  State,  or  the  discharge  or  refunding  of  its  obligations  or 
reimbursement  of  moneys  actually  expended  for  such  purposes. 

"(b)  A  railroad  corporation  for  the  purpose  of  building  a  branch  or 
extension  of  its  railroad;  or  of  aiding  in  the  construction  of  another 
railroad;  or  of  taking  stock  in  an  elevator  corporation  and  erecting  and  operating 
elevators  upon  its  own  road  and  upon  those  leased  to  or  operated  by  it ;  or 
of  building  depots  or  of  abolishing  grade  crossings  or  of  building  or  purchasing 
power  houses,  shops  or  other  structures  and  machinery  or  equipment  for  the  same  ; 
or  of  making  permanent  improvements  or  additions  to  its  plant,  rolling  stock  or 
appliances ;  or  of  purchasing  the  shares  of  the  capital  stock  of  any  railroad  cor- 
poration whose  railroad  property  is  leased  to  or  operated  by  it,  or  of  any  other 
railroad  corporation  a  majority  of  the  capital  stock  of  which  is  owned  by  the  pur- 
chasing road;  or  of  paying  or  refunding  its  funded  debt,  or  of  paying  floating 
indebtedness  or  money  borrowed,  where  such  debt  or  indebtedness  was  created 
or  the  money  used  for  any  of  the  purposes  hereinbefore  enumerated,  may  from 
time  to  time,,  with  the  authority  of  the  commission  as  herein  provided,  increase 
its  capital  stock  or  bonds  beyond  the  amount  fixed  and  limited  by  its  articles  of 
association  or  its  charter,  or  by  any  Act  of  the  general  court;  provided,  that  such 
increase  shall  first  be  authorized  by  the  vote  of  a  majority  of  the  stockholders 
present  at  any  meeting  of  the  corporation  duly  called  for  that  purpose. 

"(c)  Whenever  a  railroad  corporation  or  public  utility  shall  increase  its  capital 
stock  it  shall,  except  as  hereinafter  provided,  offer  the  new  shares  proportionately 
to  its  stockholders  at  such  price  not  less  than  the  par  value  thereof  as  shall  have 
been  determined  by  its  stockholders  in  their  vote  for  the  isssue  of  the  same.  The 
directors  shall  cause  written  notice  of  the  increase  in  capital  stock  to  be  given  to 
each  stockholder  of  record  upon  the  books  of  the  corporation  at  the  date  desig- 
nated by  the  directors  at  a  meeting  following  the  order  of  the  commission  author- 
izing the  issue,  which  notice  shall  state  the  amount  of  the  increase,  the  number  of 
shares  or  fractions  of  shares  to  which  the  stockholder  is  entitled,  the  price  at  which 
he  is  entitled  to  take  them,  and  shall  fix  a  time  not  less  than  15  days  after  the  date 
so  designated  by  the  directors  within  which  he  may  subscribe  therefor.  Each 
stockholder  may  within  the  time  so  limited  subscribe  for  his  proportion  of  the  new 
stock  which  shall  be  paid  for  in  cash  before  the  issue  of  a  certificate.  The  deter- 
mination by  the  commission  of  the  amount  of  stock  reasonably  requisite  for  the 
purpose  of  which  the  issue  is  made  shall  be  based  upon  the  price  at  which  such 
stock  is  to  be  offered  to  stockholders  as  fixed  by  the  vote  of  the  stockholders;  pro- 
vided, however,  that  the  commission  shall  refuse  to  authorize  any  particular  issue 
of  stock  if  in  its  opinion  the  price  fixed  by  the  stockholders  is  so  low  as  to  be  in- 
consistent with  the  public  interests. 

"(d)  When  an  increase  in  capital  stock  does  not  exceed  4  per  cent,  of  the  exist- 
ing capital  stock  of  the  corporation  the  directors  may,  without  first  offering  the 
same  to  the  stockholders,  sell  the  new  shares  by  public  auction  to  the  highest 
bidder  at  not  less  than  par  value  to  be  actually  paid  in  cash.  If  after  the 
expiration  of  the  notice  to  stockholders  hereinbefore  provided  any  shares  of  the 
new  issue  of  stock  remain  unsubscribed  by  stockholders  entitled  to  take  them, 
the  directors  shall  sell  the  same  by  public  auction  to  the  highest  bidder  at  not  less 
than  par  value  to  be  actually  paid  in  cash.  All  shares  of  stock  to  be  disposed 
of  by  public  auction  to  the  highest  bidder  under  the  provisions  of  this  Act  shall 
be  offered  for  sale  in  such  city  or  town  as  may  be  prescribed  by  the  commission, 
and  the  notice  of  the  time  and  place  of  sale  shall  be  published  at  least  five  times 
immediately  preceding  the  time  fixed  for  the  sale  in  such  newspapers,  not  less  than 
three  in  number,  as  may  be  prescribed  by  the  commission. 

"(e)  The  commission  may  authorize  a  public  utility  to  issue  its  stocks  or  bond«v 
in  payment  for  property  or  stocks,  bonds  or  other  securities  of  like  corporations. 
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which  it  may  lawfully  acquire,  upon  such  terms  as  the  commission  may  approve, 
having  due  regard  to  the  public  good." 

New  Jersey. — The  Public  Utilities  Act  of  1911,  has  the  following 
provisions  respecting  the  regulation  of  the  issuance  of  stocks  and  bonds 
by  railroads : 

"Section  18.     No  public  utility  as  herein  defined  shall 

"(e)  It  shall  be  the  duty  of  the  commission  after  hearing  to  approve  any  such 
proposed  issue  maturing  within  more  than  one  year  from  the  date  thereof,  when 
satisfied  that  the  same  is  to  be  made  in  accordance  with  law  and  the  purpose  of 
such  issue  be  approved  by  said  commission. 

"(f)  No  public  utility  shall  capitalize  any  contract  for  consolidation,  merger  or 
lease;  issue  any  bonds  or  other  evidence  of  indebtedness  against  or  as  a  Hen 
upon  any  contract  for  consolidation,  merger  or  lease,  provided,  however,  that  the 
provisions  of  this  section  shall  not  prevent  the  issuance  of  stock,  bonds  or  other 
evidence  of  indebtedness  subject  to  the  approval  of  the  commission  by  any  law- 
fully merged  or  consolidated  public  utility  not  in  contravention  of  the  provisions 
of  this  section." 

"(h)  Without  the  approval  of  the  board  sell,  lease,  mortgage,  or  otherwise 
dispose  of  or  encumber  its  property,  franchises,  privileges  or  rights,  or  any  part 
thereof;  nor  merge  or  consolidate  its  property,  franchises,  privileges  or  rights 
or  any  part  thereof,  with  that  of  any  public  utility  as  herein  defined.  Every  sale, 
lease,  mortgage,  disposition,  encumbrance,  merger  or  consolidation  made  in  viola- 
tion of  any  of  the  provisions  hereof  shall  be  void  and  of  no  effect.  Nothing  herein 
contained  shall  be  construed  in  any  wise  to  prevent  the  sale,  lease  or  other  dis- 
position by  any  public  utility  as  herein  defined  of  any  of  its  property  in  the  ordinary 
course  of  its  business. 

"Section  19.  No  public  utility  as  herein  defined  incorporated  under  the  laws 
of  this  State  shall  sell,  nor  shall  any  such  public  utility  make  or  permit  to  be 
made  upon  its  books  any  transfer  of  any  share  or  shares  of  its  capital  stock,  to  any 
other  public  utility  as  herein  defined,  unless  authorized  to  do  so  by  the  board. 
Nor  shall  any  public  utility  as  herein  defined  incorporated  under  the  laws  of  this 
State  sell  any  share  or  shares  of  its  capital  stock  or  make  or  permit  any  transfer 
thereof  to  be  made  upon  its  books,  to  any  corporation,  domestic  or  foreign,  result 
of  which  sale  or  transfer  in  itself  or  in  connection  with  other  previous  sales  or 
transfers  shall  be  to  vest  in  such  corporation  a  majority  in  interest  of  the  out- 
standing capital  stock  of  such  public  utility  corporation  unless  authorized  to  do 
so  by  the  board.  Every  assignment,  transfer,  contract  or  agreement  for  assign- 
ment or  transfer  by  or  through  any  person  or  corporation  to  any  corporation  in 
violation  of  any  of  the  provisions  hereof  shall  be  void  and  of  no  effect,  and  no 
such  transfer  shall  be  made  on  the  books  of  any  public  utility  corporation.  Noth- 
ing herein  contained  shall  be  construed  to  prevent  the  holding  of  stock  heretofore 
lawfully  acquired." 

New  York. — The  New  York  Public  Service  Commission  Act  as 
revised  and  amended  to  the  close  of  the  Legislature  of  1912  provides  as 
follows : 

"Section  55.  A  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration organized  or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of  the 
laws  of  the  state  of  New  York,  may  issue  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  payable  at  periods  of  more  than  twelve  months  after  date  thereof, 
when  necessary  for  the  acquisition  of  property,  the  construction,  competion,  ex- 
tension or  improvement  of  its  facilities,  or  for  the  improvement  or  maintenance 
of  its  service  or  for  the  discharge  or  lawful  refunding  of  its  obligations  or  for 
the  reimbursement  of  moneys  actually  expended  from  income,  or  from  any  other 
moneys  in  the  treasury  of  the  corporation  not  secured  by  or  obtained  from  the 
issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such  corporation, 
within  five  years  next  prior  to  the  filing  of  an  application  with  the  proper  com- 
mission for  the  required  authorization,  for  any  of  the  aforesaid  purposes,  except 
maintenance  of  service  and  except  replacements  in  cases  where  the  applicant  shall 
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have  kept  its  accounts  and  vouchers  of  such  expenditure  in  such  manner  as  to 
enable  the  commission  to  ascertain  the  amount  of  moneys  so  expended  and  the 
purposes  for  which  such  expenditure  was  made ;  provided  and  not  otherwise  that 
there  shall  have  been  secured  from  the  proper  commission  an  order  authorizing 
such  issue,  and  the  amount  thereof  and  stating  the  purposes  to  which  the  issue 
or  proceeds  thereof  are  to  be  applied,  and  that,  in  the  opinion  of  the  commission, 
the  money,  property  or  labor  to  be  procured  or  paid  for  by  the  issue  of  such  stock 
bonds,  notes  or  other  evidence  of  indebtedness  is  or  has  been  reasonably  required 
for  the  purposes  specified  in  the  order,  and  that  except  as  otherwise  permitted  in 
the  order  in  the  case  of  bonds,  notes,  and  other  evidence  of  indebtedness,  such 
purposes  are  not,  in  whole  or  in  part,  reasonaby  chargeable  to  operating  expenses 
or  to  income ;  but  this  provision  shall  not  apply  to  any  lawful  issue  of  stock,  to  the 
lawful  execution  and  delivery  of  any  mortgage  or  to  the  lawful  issue  of  bonds 
thereunder,  which  shall  have  been  duly  approved  by  the  board  of  railroad  com- 
missioners before  July  first,  nineteen  hundred  and  seven.  Nothing  herein  con- 
tained shall  prohibit  the  commission  from  giving  its  consent  to  the  issue  of  bonds, 
notes  or  other  evidence  of  indebtedness  for  the  reimbursement  of  moneys  here- 
tofore actually  expended  from  income  for  any  of  the  aforesaid  purposes,  except 
maintenance  of  service  and  replacements,  prior  to  five  years  next  preceding  the 
filing  of  an  application  therefor,  if  in  the  judgment  of  the  commission  such  consent 
should  be  granted ;  provided  application  for  such  consent  shall  be  made  prior  to 
January  first,  nineteen  hundred  and  twelve.  For  the  purpose  of  enabling  it  to 
determine  whether  it  should  issue  such  an  order,  the  commission  shall  make  such 
inquiry  or  investigation,  hold  such  hearings  and  examine  such  witnesses,  books, 
papers,  documents  or  contracts  as  it  may  deem  of  importance  in  enabling  it  to 
reach  a  determination.  Such  corporation  shall  not  without  the  consent  of  the 
commission  apply  said  issue  or  any  proceeds  thereof  to  any  purpose  not  specified 
in  such  order.  Such  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration may  issue  notes,  for  proper  corporate  purposes  and  not  in  violation  of 
any  provision  of  this  chapter  or  any  other  act,  payable  at  periods  of  not  more  than 
twelve  months  without  such  consent,  but  no  such  notes  shall,  in  whole  or  in  part, 
directly  or  indirectly  be  refunded,  by  any  issue  of  stock  or  bonds  or  by  any  evi- 
dence of  indebtedness  running  for  more  than  twelve  months  without  the  consent 
of  the  proper  commission.  Provided,  however,  that  the  commission  shall  have 
no  power  lo  authorize  the  capitalization  of  any  franchise  to  be  a  corporation 
or  to  authorize  the  capitalization  of  any  franchise  or  the  right  to  own,  operate 
or  enjoy  any  franchise  whatsoever  in  excess  of  the  amount  (exclushe 
of  any  tax  or  annual  charge)  actually  paid  to  the  state  or  to  a  political  sub- 
division thereof  as  the  consideration  for  the  grant  of  such  franchise  or  right ; 
nor  shall  the  capital  stock  of  a  corporation  formed  by  the  merger  or  consolidation 
of  two  or  more  other  corporations,  exceed  the  sum  of  the  capital  stock  of  the 
corporations  so  consolidated,  at  the  par  value  thereof,  or  such  sum  and  any  ad- 
ditional sum  actually  paid  in  cash ;  nor  shall  any  contract  for  consolidation  or 
lease  be  capitalized  in  the  stock  of  any  corporation  whatever;  nor  shall  any 
corporation  hereafter  issue  any  bonds  against  or  as  a  lien  upon  any  contract  for 
consolidation  or  merger.  Whenever  it  shall  happen  that  any  railroad  corporation 
shall  own  or  operate  its  lines,  in  both  districts  it  shall,  under  this  section,  apply 
to  the  commission  of  the  second  district.  Whenever  it  shall  happen  that  any 
street  railroad  corporation  shall  own  or  operate  its  lines  in  both  districts,  it  shall, 
under  this  section,  apply  to  the  commission  of  the  first  district.  Any  other  com- 
mon carrier  not  operating  exclusively  in  the  first  district  shall  apply  to  the 
commission  of  the  second  district. 

"Section  55-a.  i.  Reorganizations  of  railroad  corporations,  street  railroad  cor- 
porations and  common  carriers  pursuant  to  sections  nine  and  ten  of  the  stock 
corporation  law  and  such  other  laws  as  may  be  enacted  from  time  to  time  shall  be 
subject  to  the  supervision  and  control  of  the  proper  commission  and  no  such 
reorganization  shall  be  had  without  the  authorization  of  such  commission. 

"2.  Upon  all  such  reorganizations  the  amount  of  capitalization,  including 
therein  all  stocks  and  bonds  and  other  evidence  of  indebtedness,  shall  be  such  as 
is  authorized  by  the  commission  which,  in  making  its  determination,  shall  not 
exceed  the  fair  value  of  the  property  involved,  taking  into  consideration  its 
original  cost  of  construction,  duplication  cost,  present  condition,  earning  power 
at  reasonable  rates  and  all  other  relevant  matters  and  any  additional  sum  or 
sums  as  shall  be  actually  paid  in  cash,  provided,  however,  that  the  commission 
may  make  due  allowance  for  discount  of  bonds.  Any  reorganization  agreement 
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before  it  becomes  effective  shall  be  amended  so  that  the  amount  of  capitalization 
shall  conform  to  the  amount  authorized  by  the  commission. 

"Section  56.  i.  Every  common  carrier,  railroad  corporation  and  street  railroad 
corporation  and  all  officers,  and  agents  of  any  common  carrier,  railroad  corpora- 
tion or  street  railroad  corporation  shall  obey,  observe  and  comply  with  every 
order  made  by  the  commission,  under  authority  of  this  chapter  so  long  as  the 
same  shall  be  and  remain  in  force.  Any  common  carrier,  railroad  corporation  or 
street  railroad  corporation  which  shall  violate  any  provision  of  this  chapter,  or 
which  fails,  omits  or  neglects  to  obey,  observe  or  comply  with  any  order  or  any 
direction  or  requirement  of  the  commission,  shall  forfeit  to  the  people  of  the 
State  of  New  York  not  to  exceed  the  sum  of  five  thousand  dollars  for  each  and 
every  offense ;  every  violation  of  any  such  order  or  direction  or  requirement,  of 
this  chapter,  shall  be  a  separate  and  distinct  offense,  and,  in  case  of  a  continuing 
violation,  every  day's  continuance  thereof  shall  be  and  be  deemed  to  be  a  separate 
and  distinct  offense. 

"2.  Every  officer  and  agent  of  any  such  common  carrier  or  corporation  who 
shall  violate,  or  who  procures,  aids  or  abets  any  violation  by  any  such  common 
carrier  or  corporation  of,  any  provision  of  this  chapter,  or  who  shall  fail  to  obey, 
observe  and  comply  with  any  order  of  the  commission  or  any  provision  of  an 
order  of  the  commission,  or  who  procures,  aids  or  abets  any  such  common  carrier 
or  corporation  in  its  failure  to  obey,  observe  and  comply  with  any  such  order  or 
provision,  shall  be  guilty  of  a  misdemeanor." 

New  Mexico. — No  regulation  on  this  subject. 

North  Carolina. — In  this  State  there  is  a  certain  limited  regulation 
by  the  Corporation  Commission,  acting  as  a  board  of  State  Tax  officers, 
but  under  the  powers  conferred  upon  this  Corporation  Commission, 
exercising  the  functions  ordinarily  exercised  by  utility  commissions, 
it  has  no  authority  to  regulate  stocks  and  bonds  of  railroad  corporations. 

North  Dakota.— No  regulation  on  this  subject. 

Ohio. — The  Public  Service  Commission  Act  of  Ohio,  passed  in  1911, 
confers  the  following  powers  upon  the  Public  Service  Commission 
respecting  the  regulation  of  stocks  and  bonds  by  railroad  corporations : 

"Section  56.  A  public  utility  or  a  railroad,  as  defined  in  this  act,  may,  when 
authorized  by  order  of  the  commission,  and  not  otherwise,  issue  stocks,  bonds, 
notes  and  other  evidences  of  indebtedness,  payable  at  periods  of  more  than  twelve 
months  after  date  thereof,  when  necessary  for  the  acquisition  of  property,  the  con- 
struction, completion,  extension  or  improvement  of  its  facilities  or  for  the  improve- 
ment or  maintenance  of  its  service,  or  for  the  reorganization  or  readjustment  of 
its  indebtedness  and  capitalization,  or  for  the  discharge  or  lawful  refunding  of  its 
obligations,  or  for  the  reimbursement  of  moneys  actually  expended  from  income 
or  from  any  other  moneys  in  the  treasury  of  the  public  utility  or  railroad  not 
secured  or  obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  evidences  of 
indebtedness  or  such  public  utility  or  railroad  within  five  years  next  prior  to  the 
filing  of  an  application  therefor  as  herein  provided,  or  for  any  of  the  aforesaid 
purposes  except  maintenance  or  service  and  except  replacements  in  cases  where 
the  applicant  shall  have  kept  its  accounts  and  vouchers  of  such  expenditures  in 
such  manner  as  to  enable  the  commission  to  ascertain  the  amount  of  money  so 
expended  and  the  purposes  for  which  said  expenditure  was  niade. 

"The  Commission  may,  by  order  duly  made,  authorize  the  issue  of  bonds,  notes, 
or  other  evidence  of  indebtedness,  for  the  reimbursement  of  money  heretofore 
actually  expended  trom  income  for  any  of  ihe  aforesaid  purposes,  except  main- 
tenance of  service  and  replacements  prior  to  five  years  next  preceding  the  filing  of 
an  application  therefor,  if  such  application  for  such  consent  be  made  prior  to  Jan- 
uary i,  1913. 

"Provided,  however,  that  it  shall  be  the  duty  of  the  commission  to  authorize, 
on  the  best  terms  obtainable,  such  issue  of  stocks,  bonds  and  other  evidences  of 
indebtedness  as  shall  be  necessary  to  enable  any  public  utility  to  comply  with  the 
provisions  of  any  contract  heretofore  made  between  such  public  utility  and  any 
municipality. 
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"Section  57.  The  proceedings  for  obtaining  the  consent  and  authority  of  the  com- 
mission for  such  issue  as  provided  in  the  next  preceding  section  of  this  act,  shall 
be  as  follows : 

"(a)  In  case  the  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  are  to 
be  issued  for  money  only  the  public  utility  or  railroad  shall  file  with  the  commis- 
sion a  statement,  signed  and  verified  by  the  president  and  secretary  thereof,  setting 
forth : 

"(i)  The  amount  and  character  of  the  stocks,  bonds  or  other  evidence  of 
indebtedness. 

"(2)  The  purposes  for  which  they  are  to  be  issued. 

"(3)  The  terms  upon  which  they  are  to  be  issued 

"(4)  The  total  assets  and  liabilities  of  the  public  utility  or  railroad  in  such 
detail  as  the  commission  may  require. 

"(5)  If  the  issue  is  desired  for  the  purpose  of  the  reimbursement  of  money 
expended  from  income,  as  herein  provided,  the  amount  expended,  when  and  for 
what  purposes  expended. 

"(6)  Such  other  facts  and  information  pertinent  to  the  inquiry  as  the  commis- 
sion may  require. 

"(b)  If  the  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  are  to  be 
issued,  partly  or  wholly  for  property  or  services  or  other  consideration  than  money 
the  public  utility  or  railroad  shall  file  with  the  commission  a  statement,  signed 
and  verified  by  its  president  and  secretary,  setting  forth : 

"(i)  The  amount  and  character  of  the  stocks,  bonds  or  other  evidence  of 
indebtedness  proposed  to  be  issued. 

"(2)   The  purposes  for  which  they  are  to  be  issued. 

"(3)  The  description  and  estimated  value  of  the  property  or  services  for  which 
they  are  to  be  issued. 

"(4)  The  terms  on  which  they  are  to  be  issued  or  exchanged. 

"(5)  The  amount  of  money,  if  any,  to  be  received  from  the  same  in  addition 
to  the  property,  sen-ice  or  other  consideration. 

"(6)  The  total  assets  and  liabilities  of  the  public  utility  or  railroad  in  such 
detail  as  the  commission  may  require. 

"(7)  Such  other  facts  and  information  pertinent  to  the  inquiry  as  the  commis- 
sion may  require.  Provided,  however,  that  this  section  or  the  preceding  section 
shall  not  apply  to  union  depot  companies  heretofore  organized,  and  under  contract 
until  the  same  are  completed. 

"Section  58.  For  the  purpose  of  enabling  the  commission  to  determine  whether 
it  should  issue  such  order,  it  shall  hold  such  hearings,  make  such  inquiries  or 
investigations,  examine  such  witnesses,  books,  papers,  documents  and  contracts 
as  it  may  deem  proper.  The  order  of  the  Commission  shall  fix  the  amount,  char- 
acter and  terms  -of  any  such  issue,  and  the  purposes  to  which  the  issue  or  any 
proceeds  thereof  shall  be  applied,  and  recite  that  the  money,  property,  consideration 
or  labor  procured  or  to  be  procured  or  paid  for  by  such  issue,  has  been,  or  is 
reasonably  required  for  the  purposes  specified  in  the  order,  and  the  value  of  any 
property,  consideration  or  service  as  the  case  may  be,  as  found  by  the  commission 
for  which  in  whole  or  in  part,  such  issue  is  proposed  to  be  made.  No  such  public 
utility  or  railroad  shall,  without  the  consent  of  the  commission,  apply  any  such 
issue  or  its  proceeds  to  any  purpose  not  specified  in  the  order.  Such  public  util- 
ities or  railroads  may  issue  notes  for  proper  corporate  purposes,  and  not  in 
violation  of  any  provision  of  this  act,  payable  at  periods  of  not  more  than  twelve 
months  without  the  consent  of  the  commission,  but  no  such  notes  shall,  in  whole 
or  in  part,  directly  or  indirectly,  be  refunded  by  any  issue  of  stocks  or  bonds,  or 
by  any  evidence  of  indebtedness,  running  for  more  than  twelve  months  without 
the  consent  of  the  commission.  All  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness,  issued  by  any  public  utility  or  railroad  without  the  consent  or  per- 
mission of  the  commission,  as  herein  provided,  shall  be  void  and  of  no  effect.  Xo 
interstate  railroad  or  public  utility  shall  be  required,  however,  to  apply  to  the  com- 
mission for  authority  to  issue  stock,  bonds,  notes  or  other  evidence  of  indebtedness 
for  the  acquisition  of  property,  the  construction,  completion,  extension  or  improve- 
ment of  its  facilities  or  the  improvement  or  maintenance  of  its  service  outside 
the  state,  or  for  the  discharge  or  refunding  of  obligations  issued  or  incurred  for 
such  purposes  or  for  reimbursement  of  moneys  actually  expended  for  such  purposes 
outside  of  the  state. 

"Section  59.  Where  a  public  utility  or  railroad  is,  at  the  time  this  act  takes  effect, 
in  the  possession  of  one  or  more  receivers  or  its  property  is  under  foreclosure, 
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and  a  reorganization  thereof  is  pending,  any  new  company  or  companies  that  may 
hereafter  be  organized  to  acquire  such  property  or  any  part  thereof,  shall  be 
exempt  from  all  the  provisions  of  this  act  with  respect  to  the  issue  of  bonds,  stocks 
and  evidences  of  debt,  provided  that  the  total  debts,  obligations  and  securities  of 
such  new  or  reorganized  company  or  companies  exclusive  of  bonds,  obligations, 
stocks  and  other  securities  that  may  be  issued  or  authorized  for  additional  capital 
shall  not  exceed  the  debts,  obligations,  stocks  and  other  securities  of  the  existing 
company  or  companies,  and  provided  further  that  from  and  after  its  organization 
and  the  issue  of  such  bonds,  obligations,  stocks  and  other  securities  are  hereby 
permitted,  all  the  provisions  of  this  act  shall  apply  to  such  new  or  reorganized 
company  or  companies. 

"Section  60.  Any  director,  president,  secretary,  manager,  officer  or  other 
official  of  any  public  utility  or  railroad  who  shall  knowingly  make  any  false  state- 
ment to  secure  the  issue  of  any  stock,  bond  note  or  other  evidence  of  indebted- 
ness, or  who  shall,  by  such  false  statement,  procure  the  order  of  the  commission 
for  the  issue  of  any  stock,  bond,  note  or  other  evidence  of  indebtedness,  or  issue 
with  knowledge  of  such  fraud,  negotiate,  or  cause  to  be  negotiated  any  such  stock, 
bond  or  other  evidences  of  indebtedness  in  violation  of  this  act,  shall  upon  con- 
viction thereof,  be  fined  not  less  than  five  hundred  dollars,  or  be  imprisoned  in  the 
penitentiary  for  not  less  than  one  year  or  more  than  ten  years. 

"Section  61.  No  public  utility  or  railroad  shall  declare  any  stock,  bond  or  scrip 
dividend  or  divide  the  proceeds  of  the  sale  of  any  stock,  bond  or  scrip  among  its 
stockholders,  unless  authorized  by  the  commission  so  to  do. 

"Section  62.  The  commission  shall  not  have  power  to  authorize  the  capitaliza- 
tion of  any  franchise  or  right  to  own,  operate  or  enjoy  any  franchise  whatsoever 
in  excess  of  the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid 
to  any  political  subdivision  of  the  state  or  county  as  the  consideration  for  the 
grant  of  such  franchise  or  right,  nor  shall  the  capital  stock  of  a  corporation  formed 
by  the  merger  or  consolidation  of  two  or  more  corporations  exceed  the  sum  of 
the  capital  stock  of  the  corporation  or  corporations  so  consolidated  or  merged,  at 
the  par  value  thereof,  and  such  sum  or  any  additional  sum  actually  paid  in  cash  ; 
nor  shall  any  contract  for  consolidation  or  lease  be  capitalized  in  the  stock 
of  any  corporation  whatever ;  nor  shall  any  such  corporation  hereafter  issue  any 
bonds  against  or  as  a  lien  upon  any  contract  for  consolidation  or  merger;  nor 
shall  the  aggregate  amount  of  the  debt  of  such  consolidated  companies  by  reason 
of  such  consolidation  be  increased. 

''Section  63.  With  the  consent  and  approval  of  the  Commission,  but  not  other- 
wise : 

"(a)  Any  two  or  more  public  utilities,  furnishing  a  like  service  or  product  and 
doing  business  in  the  same  municipality  or  locality  within  this  state,  or  any  two  or 
more  public  utilities  whose  lines  intersect  or  parallel  each  other  within  this  state, 
may  enter  into  contracts  with  each  other  that  will  enable  such  public  utilities  to 
operate  their  lines  or  plants  in  connection  with  each  other. 

"(b)  Any  public  utility  may  purchase,  or  lease  the  property,  plant  or  business  of 
any  other  such  public  utility. 

*'(c)  Any  such  public  utility  may  sell  or  lease  its  property  or  business  to  any 
other  such  public  utility. 

"(d)  Any  such  public  utility  may  purchase  the  stock  of  any  other  such  public 
utility. 

''The  proceedings  for  obtaining  the  consent  and  approval  of  the  commission 
for  such  authority,  shall  be  as  follows : 

"There  shall  be  filed  with  the  Commission  a  petition,,  joint  or  otherwise,  as  the 
case  may  be,  signed  and  verified  by  the  president  and  secretary  of  the  respective 
companies,  clearly  setting  forth  the  object  and  purposes  desired,  stating  whether 
or  not  it  is  for  the  purchase,  sale,  lease  or  making  of  contracts  or  for  any  other 
purpose  in  this  section  provided  and  also  the  terms  and  conditions  of  the  same. 
The  commission  shall,  upon  the  filing  of  such  petition,  if  it  deem  the  same  neces- 
sary, fix  a  time  and  place  for  the  hearing  thereof.  If,  after  such  hearing  or  in 
case  no  hearing  is  required,  the  commission  is  satisfied  that  the  prayer  of  such 
petition  should  be  granted  and  the  public  will  thereby  be  furnished  adequate 
service  for  a  reasonable  and  iust  rate,  rental,  toll,  or  charge  therefor,  it  shall 
make  such  order  in  the  premises  as  it  may  deem  proper  and  the  circumstances 
require,  and  thereupon  it  shall  be  lawful  to  do  the  things  provided  for  in  such 
order." 

0\'l<i li •!,!,<>. — Xo  regulation  on  this  subject. 
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Oregon. — There  is  no  regulation  of  the  stocks  and  bonds  of  public 
utilities  by  the  Railroad  Commission  of  Oregon.  The  so-called  "Blue 
Sky  Law"  of  that  state,  effective  June  2,  1913,  provides  for  a  form  of 
regulation  of  capitalization  of  corporations  generally,  but  specifically 
excepts  "railroads  engaged  in  interstate  commerce."  As  practically  all 
railroads  are  engaged  in  interstate  commerce,  we  are  justified  in  stat- 
ing that  for  all  practical  purposes  there  is  no  regulation  of  railroad 
securities  in  Oregon. 

Pennsylvania. — The  Public  Service  Commission  Act  of  Pennsyl- 
vania was  approved  July  26,  1913,  and  becomes  effective  January  1, 
1914.  It  has  the  following  provisions  respecting  the  regulation  of 
the  issuance  of  stocks  and  bonds  by  public  utilities : 

"Section  4.  It  shall  be  lawful  for  any  public  service  company — 
"(a)  To  issue  stocks,  trust  certificates,  bonds,  notes  or  other  evidences  of 
indebtedness  or  other  securities,  or  make  any  increase  in  the  issue  thereof,  in 
the  manner  prescribed  by  law,  for  and  only  for  money,  labor  done,  or  money  or 
property  actually  received,  in  accordance  with  the  requirements  01  the  Constitution 
and  the  laws  of  the  Commonwealth. 

"All  stocks,  trust  certificates,  bonds,  notes,  or  other  evidences  of  indebtedness 
or  other  securities,  issued  in  violation  of  this  subsection,  and  all  fictitious  increase 
of  stock,  trust  certficates,  bonds,  notes,  or  other  indebtedness  or  securities,  shall 
be  void. 

"Application  as  hereinafter  provided  may  be  made  by  such  public  service  com- 
panies to  the  commission  for  a  certificate  of  valuation,  to  the  effect  that  the  pro- 
visions of  this  section  have  been  complied  with  as  to  any  stock,  trust  certificates, 
bonds,  notes,  or  other  evidences  of  indebtedness  or  other  securities,  issued  after 
the  passage  of  this  act;  such  application  shall  certify  as  to  the  number  and 
amount  thereof  to  be  issued  and  the  purpose  of  such  issue,  and  shall  contain  such 
other  facts  and  detailed  information,  and  be  in  such  form  as  the  commission  slnll 
determine  and  prescribe,  and  shall  be  signed  and  verified  by  the  affidavit  of  the 
treasurer,  auditor,  controller,  or  other  acting  fiscal  head  of  the  public  service 
company. 

"(b)  Every  public  service  company  shall  file  with  the  commission,  on  or  prior, 
to  the  date  of  issuance  of  any  stock,  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness  or  other  securities,  payable  at  periods  of  more  than 
twelve  months  after  the  date  thereof,  and  now  or  hereafter  to  be  authorized 
(unless  upon  application  as  aforesaid,  a  certificate  of  valuation  shall  have  been 
obtained  in  accordance  with  the  provisions  of  this  act),  a  certificate  to  be  known 
as  a  Certificate  of  Notification,  in  such  form  as  the  commission  may,  from  time  to 
time,  determine  and  prescribe,  which,  among  other  things  that  may  be  required 
by  the  commission,  shall  sliow — 

"I.     The  total  amount  thereof. 

"II.  The  number  and  amount  thereof  outstanding  prior  to  the  date  of  such 
certificate,  the  amount  thereof  theretofore  retired,  the  amount  thereof  theretofore 
undisposed  of,  and  whether  such  amount  is  held  in  the  treasury  of  the  public 
service  company  as  a  free  asset  or  pledged,  and.  if  pledged,  the  terms  and  con- 
ditions of  such  pledge. 

"III.  The  number  and  amount  thereof  to  be  issued  and  the  purpose  of  such 
issue,  and  whether  to  be  sold,  pledged,  or  held  in  the  treasury  of  the  public  service 
company  as  a  free  asset ;  if  such  securities  are  to  be  sold,  the  terms  of  sale  if  a 
contract  for  such  sale  has  been  made,  and,  if  any  part  of  the  consideration  to  be 
received  therefor  is  other  than  money,  an  accurate  and  detailed  description  thereof, 
if  such  securities  are  to  be  pledged,  the  terms  and  conditions  of  such  pledge. 

"IV.     The  number  and  amount  thereof  remaining  unissued. 

"V.  If  the  issue  is  of  shares  of  stock,  the  certificate  shall  also  show  the  par 
value  thereof,  and  the  number  of  then  outstanding  shares  previously  issued. 

"VI.  The  preference  or  privilege  granted  to  the  holders  of  any  such  shares 
of  stock,  the  dates  of  maturity,  rates  of  interest  of  any  such  bonds  notes  or  other 
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evidences  of  indebtedness  or  other  securities,  and  any  conversion  rights  granted 
to  the  holders  thereof,  and  the  price,  if  any,  at  which  such  shares  of  such  securities 
may  be  redeemed. 

"(c)  Whenever  any  securities,  set  forth  and  described  in  any  Certificate  of 
Notification  as  pledged  or  held  as  a  free  asset  in  the  treasury  of  the  public  service 
company,  shall,  subsequent  to  the  filing  of  such  certificate,  be  sold  or  repledged 
or  otherwise  disposed  of  by  the  public  service  company,  such  company  shall  file  a 
further  Certificate  of  Notification  to  that  effect,  setting  forth  therein  all  such 
facts  as  are  required  by  subdivision  III,  subsection  (b),  of  this  section  four. 

"(d)  All  Certificates  of  Notification  furnished  to  the  commission  shall  be  signed 
and  verified  by  the  affidavit  of  the  treasurer,  auditor,  controller,  or  other  acting 
fiscal  head  of  the  public  service  company.  Such  Certificates  of  Notification  shall 
at  all  times  be  deemed  to  be  public  records,  and  open  to  inspection,  and  may  be 
given  such  further  publicity  as  the  commission  may  deem  to  be  for  the  public 
interest  or  welfare. 

"The  provisions  of  this  act  contained  in  regard  to  Certificates  of  Valuation,  and, 
unless  so  required  by  the  commission,  in  regard  to  Certificates  of  Notification,  shall 
not  apply  to  the  issuance  of  bonds,  notes,  or  other  evidences  of  indebtedness  pay- 
able at  periods  of  twelve  months  or  less,  nor  to  the  pledging  or  repledging  of 
stocks,  trust  certificates,  bonds,  or  other  evidences  of  indebtedness  to  secure  such 
bonds,  notes  or  evidences  of  indebtedness  payable  at  periods  of  twelve  months  or 
less;  but  if  such  bonds,  notes,  or  other  evidence  of  indebtedness,  shall,  in  whole 
or  in  part,  directly  or  indirectly,  be  refunded  by  any  issue  of  bonds,  notes,  or 
other  evidences  of  indebtedness  running  for  more  than  twelve  months,  then  the 
said  mentioned  provisons  with  regard  to  Certificates  of  Notification  and  Valuation 
shall  apply. 

"Neither  the  filing  with  the  Commission  o.r  any  Certificate  of  Notification,  nor 
the  issuing  by  the  commission  of  any  Certificate  of  Public  Convenience  or  Certifi- 
cate of  Valuation,  and  nothing  therein  or  in  this  act  contained,  nor  any  hearing 
had,  nor  finding  nor  order  nor  decree  made  by  the  commission,  nor  any  act  or 
thing  done  by  any  public  service  company  in  pursuance  thereof,  nor  any  act  or 
thing  done  by  the  commission  under  the  provisions  of  this  act,  shall  in  anywise 
affect  the  invalidity,  if  any,  of  any  stocks,  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness  or  other  securities,  issued  or  assumed  or  guaranteed, 
prior  to  the  date  when  this  act  shall  become  effective,  by  any  public  service  com- 
pany." 

Rhode  Island. — This  state  has  no  provision  for  the  regulation  of  the 
stocks  and  bonds  of  railroad  corporations.  There  is  a  provision  apply- 
ing to  street  railway  companies.  This  provision,  found  in  the  General 
Laws  of  1909,  chapter  216,  reads  as  follows: 

"Section  4.  The  several  street  railway  companies  in  this  state  accepting  the 
provisions  of  this  charter  may  hereafter  increase  their  capital  stock  from  time  to 
time  to  meet  the  cost  and  expenditures  actually  made  for  extensions  and  for  new 
construction  and  equipment,  and  the  cost  of  such  extensions  or  improvements  shall 
be  certified  by  the  railroad  commissioner  and  all  issues  of  capital  stock  for  such 
purposes  shall  be  subject  to  the  approval  of  such  officer." 

South  Carolina. — No  regulation  on  this  subject. 
South  Dakota. — ~No  regulation  on  this  subject. 
Tennessee. — ~No  regulation  on  this  subject. 

Texas. — The  laws  of  this  state  provide  for  stringent  regulation  of 
the  issuance  of  stocks  and  bonds  by  railroad  corporations. 
The  Statutes  of  1897  on  this  subject  read  as  follows: 

"Art.  45843.  Among  other  things,  the  power  and  authority  of  issuing  or  executing 
bonds,  or  other  evidences  of  debt,  and  all  kinds  of  stock,  and  shares  thereof,  and 
the  execution  of  all  liens  and  mortgages,  by  railroad  corporations  in  this  State, 
are  special  privileges  and  franchises,  the  right  of  supervision,  regulation,  restriction 
and  control  of  which  has  always  been,  is  now,  and  shall  continue  to  be,  vested 
in  the  State  government,  to  be  exercised  according  to  the  provisions  of  this  and 
other  laws. 
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"Art.  4584!}.  Hereafter  no  bonds  or  other  indebtedness  shall  be  increased,  or 
issued  or  executed  by  any  authority  whatsoever,  and  secured  by  lien  or  mortgage 
on  any  railroad,  or  part  of  railroad,  or  the  franchises  or  property  appurtenant 
or  belonging  thereto,  over  or  above  the  reasonable  value  of  said  railroad  property ; 
provided,  that  in  case  of  emergency,  on  conclusive  proof  shown  by  the  company 
to  the  railroad  commission  that  public  interests  or.  the  preservation  of  the  property 
demand  it,  the  said  commission  may  permit  said  bonds,  together  with  the  stock 
in  the  aggregate,  to  be  executed  to  an  amount  not  more  than  50  per  cent,  over 
the  value  of  said  property. 

"Art.  4584C.  It  shall  be  the  duty  of  the  railroad  commission  to  ascertain,  and 
in  writing,  report  to  the  Secretary  of  the  State,  the  value  of  each  railroad  in  this 
State,  including  all  its  franchises,  appurtenances  and  property.  After  it  shall  have 
prepared  said  report  of  value,  the  commission  shall  give  the  company  interested 
IO  days  notice,  in  writing,  by  registered  letter  to  the  president,  treasurer  or  receiver 
of  said  railroad,  to  the  effect  that  said  report  is  ready  to  be  made,  and  that  if 
it  have  any  objections  thereto  it  must  file  them,  in  writing,  within  40  days  after 
said  service,  or  the  same  will  be  so  deposited  with  the  secretary  of  the  State  as 
correct.  Should  the  company,  or  its  duly  authorized  representative,  file  with  said 
commission  any  objections  to  said  report  of  value,  the  commission  shall  duly 
investigate  and  pass  on  the  same.  On  investigation,  if  the  commission  conclude 
that  its  report  of  value  is  too  low  or  too  high,  then  it  shall  make  the  necessary 
correction  before  filing  it.  Should  no  objections  be  filed  within  the  time  per- 
mitted, or  being  filed  and  on  examination  found  without  merit,  the  commission 
shall  forthwith  file  its  said  report  in  the  office  of  the  secretary  of  State,  where 
it  shall  remain  as  a  public  record,  as  a  limitation  for  the  issuance  of  indebtedness 
under  the  limitations  prescribed  in  article  4584^  To  promote  public  interests  and 
protect  private  rights,  the  commission,  after  due  notice  under  the  rule  herein 
prescribed,  may  correct  its  report  of  value  of  any  railroad  at  any  time  it  may 
deem  proper. 

"Art.  4584d.  Every  judicial  or  other  sale  of  any  railroad  in  this  State  hereafter 
made  which  shall  have  the  effect  to  discharge  the  property  so  sold  from  liability 
in  the  hands  of  purchasers  for  claims  for  damages,  unsecured  debts,  or  junior 
mortgages  against  such  railroad  company  so  sold  out,  shall  have  the  effect  to 
annul  and  cancel  all  claims  of  every  stockholder  therein  to  any  share  in  the  stock 
of  such  railroad;  and  it  shall  not  be  lawful  for  said  purchasers  or  for  any  rail- 
road company  organized  hereafter  to  operate  said  railroad,  to  issue  any  stock  in 
lieu  of  the  old  stock,  or  to  allow  any  compensation  therefor  in  any  manner  what- 
ever, nor  shall  all,  or  any  part,  of  the  debt  to  satisfy  which  such  sale  is  made,  be 
continued  or  held  as  a  claim  or  lien  on  said  property. 

"Art.  45846.  The  purchasers  of  said  property  who  procure  it  clear  of  incum- 
brance,  or  any  company  organized  by  their  consent  to  operate  said  railroad  under 
and  in  pursuance  of  the  laws  of  this  State,  may  issue  stock  and  bonds  in  the 
proportion  that  they  may  deem  advisable,  subject  to  the  rules,  restrictions  and 
limitations  prescribed  in  articles  4584^  4584C  and  4S84d. 

"Art.  4584f.  Should  any  company  or  corporation  authorized  to  -construct,  own 
or  operate  a  railroad  in  this  State  desire  to  issue  bonds  or  other  indebtedness  to  be 
secured  by  lien  or  other  mortgage  on  its  franchises  and  property,  in  advance  of 
the  completion  of  said  railroad,  it  shall  make  application  to  and  first  procure  the 
consent  of  the  railroad  commission  thereto.  In  said  application,  it  shall  exhibit  to 
the  commission  its  contract  with  the  construcion  company,  if  it  have  any;  the 
profile  of  its  completed  road  or  part  of  road,  the  evidence  of  its  right  of  way, 
depot  grounds,  terminal  facilities ;  the  extent  and  value  of  work  done,  or  in 
process  of  completion ;  the  amount  of  property  received ;  the  amount  of  stock 
subscribed  and  the  amount  paid  in ;  and  all  other  necessary  facts  showing  the 
value  of  the  franchises  and  property  proposed  as  security  for  said  contemplated 
debts.  If,  on  investigation,  the  commission  is  satisfied  that  the  company  is  acting 
in  good  faith,  and  that  its  contract  with  the  construction  company  is  reasonable 
and  fair  to  the  public,  then  it  shall  authorize  the  execution  of  said  indebtedness 
and  lien  of  the  extent  necessary  for  the  demands  of  the  work,  at  no  time  to  be 
more  than  50  per  cent,  over  the  value  of  the  whole  property  and  franchises.  In 
executing  said  bonds,  the  company  shall  comply  with  article  4584g,  and  have  them 
registered,  as  required  in  article  4584!!. 

"Art.  4584g.  Each  railroad  company  now  existing,  or  that  shall  hereafter  be 
organized,  or  that  shall  be.  reorganized,  under  the  laws  of  this  state,  or  which 
shall  increase  its  stock  under  the  laws  of  this  State,  shall  issue  certificates  to 
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the  subscribers  to  its  said  stock  under  the  following  regulations:  A  majority  of 
the  board  of  directors  shall  meet  in  person  in  the  State  of  Texas  at  the  principal 
office  of  such  company,  and  shall  cause  to  be  made  a  list  of  the  subscribers  to  such 
stock,  showing  the  number  of  shares  subscribed  by  each,  the  amount  of  stock 
represented  by  each  share,  and  the  amount  actually  paid,  labor  done  or  property 
received  on  each  share  of  stock,  and  shall  cause  to  be  affixed  to  each  name  on 
said  list  a  number,  beginning  with  number  i,  or  the  next  highest  number  of  any 
certificate  previously  issued.  The  president  of  the  board  or  presiding  officer  at 
the  meeting  at  which  the  issuing  of  such  certificates  of  stock  is  authorized,  shall 
make  a  certificate  to  said  statement  to  the  effect  that  the  same  is  correct,  and  that 
the  amount  of  money  paid,  labor  done  and  property  received  as  stated  is  correct, 
and  shall  sign  the  same  in  person.  Such  statement  shall  thereupon  be  entered 
at  large  upon  the  minutes,  and  after  having  the  seal  of  the  company  affixed  thereto, 
shall  be  attested  by  the  secretary  of  the  company  and  deposited  with  the  railroad 
commission,  and  by  it  filed  and  preserved  in  the  office.  The  secretary  of  the 
company  shall  then  be  authorized  to  make  out  and  deliver  to  each  stockholder 
in  said  list  a  certificate  corresponding  with  said  statement  in  number,  name,  num- 
ber of  shares,  amount  of  stock  represented  by  each  share,  and  the  amount  of 
money,  or  its  equivalent,  paid  upon  each  share,  which  certificate  shall  be  signed 
by  the  president  of  the  said  railroad  company,  attested  by  the  secretary,  with 
the  seal  of  said  company  affixed.  No  railroad  company  shall  hereafter  increase 
its  stock  unless  all  existing  shares  of  stock  shall  have  been  paid  in  full,  or  all 
unpaid  shares  of  such  stock  have  been  sold  out  as  forfeited  under  the  law.  When 
the  certificates  to'be  issued  are  for  increase;  of  stock,  the  statement  herein  required 
to  be  made  by  the  board  of  directors  shall  state  that  all  existing  shares  of  stock 
have  been  paid  in  full,  or  that  all  shares  not  paid  in  full  have  been  sold  out  or 
forfeited  under  the  law.  In  no  event  shall  the  stock  exceed  the  value  of  the 
railway  property,  and  the  correct  aggregate  amount  of  stock  so  issued  by  each 
railway  company  shall  be  certified  to  and  registered  in  the  office  of  the  secretary 
of  State  by  or  at  the  instance  of  the  railroad  commission. 

"Art.  4584!}.  Whenever  any  railroad  company  in  this  State  shall  hereafter  desire 
to  make,  issue  and  sell  any  bonds  or  evidences  of  debt  which  are  to  become  a 
lien  on  its  property,  it  shall  comply  with  the  laws  of  this  State  regulating  the 
same,  and  in  addition  thereto  shall  have  said  bonds  prepared,  signed,  by  the  presi- 
dent of  the  company  and  attested  by  the  secretary,  with  the  seal  of  the  company 
attached  thereto.  Each  bond  shall  be  numbered,  beginning  with  number  I,  or  the 
next  highest  number  of  any  preceding  bond  issued  by  it,  and  continue  consecutively 
until  all  are  numbered.  The  bonds  shall  be  dated,  made  payable  at  a  time  not 
exceeding  30  years  from  date,  and  shall  bear  interest  not  exceeding  6  per  cent, 
per  annum.  The  said  bonds,  when  thus  prepared,  shall  be  presented  to  the  railroad 
commission  of  this  State,  with  a  statement  in  writing,  signed  and  sworn  to  by 
the  president  of  said  company,  showing  the  amount  of  the  stock  of  said  company, 
and  the  amount  of  outstanding  bonds,  if  any,  of  said  company.  If  said  bonds  are 
such  as  are  permitted  under  this  law,  and  the  railroad  commission  shall  be  so 
satisfied,  it  shall  approve  said  bonds,  and  shall  issue  to  the  secretary  of  State  a 
direction  to  register  said  bonds,  specifying  the  numbers,  dates  and  amount  thereof. 
And  said  commission  shall  keep  in  its  office  a  correct  record  of  the  bonds  so  ap- 
proved by  it,  giving  the  name  of  the  company,  the  numbers,  dates  of  execution, 
and  maturity  of  the  bonds,  the  amount  and  rate  of  interest  of  each,  and  the  date 
of  approval ;  provided,  that  this  provision  shall  not  apply  to  receivers'  certificates 
where  the  amount  does  not  exceed  $100,000. 

"Art.  45841.  When  any  such  bonds  shall  be  presented  to  the  secretary  of  State 
with  the  direction  aforesaid  to  register,  he  shall  register  said  bonds  by  entering 
a  description  thereof  in  a  book  to  be  kept  for  that  purpose,  which  shall  show 
the  date,  number,  amount,  when  due,  the  rate  of  interest  on  each  bond,  and  also 
the  date  when  the  same  is  registered.  The  secretary  of  State  shall  indorse  on 
each  bond,  under  the  seal  of  his  office  and  his  official  signature,  together  with 
the  date  thereof,  as  follows :  'This  bond  is  registered  under  the  direction  of  the 
railroad  commission  of  Texas.'  No  bond,  or  other  evidence  of  debt,  hereafter 
issued  by  or  under  the  authority  of  any  person,  firm  or  corporation,  court  or 
railroad  company,  whereby  a  lien  is  created  on  its  franchises  or  property  situated 
in  this  State,  shall  be  valid  or  have  any  force  until  the  same  has  been  registered 
as  required  herein. 

"Art.  4584}.  If  any  railroad  company  owning  or  operating  a  railroad  in  this 
State  shall  hereafter  issue,  or  consent  to,  or  cause  to  be  issued,  any  bonds,  or 
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other  evidences  of  debt,  to  be  or  become  a  lien  on  its  railroad  property  so  owned  or 
operated,  or  shall  issue  any  stock  not  in  accordance  with  the  provisions  of  this 
chapter,  such  action  shall  work  a  forfeiture  of  the  charter  of  said  company,  and 
it  shall  be  the,  duty  of  the  attorney-general  to  institute  proceedings  in  a  court  of 
competent  jurisdiction  to  forfeit  the  same. 

"Art.  4584k.  Every  certificate  of  stock  in  any  railroad  company,  and  every  bond 
and  other  evidence  of  debt  operating  as  a  lien  upon  the  property  of  such  railroad 
company,  which  shall  be  made,  issued  or  sold  without  a  compliance  with  this 
chapter  shall  be  void. 

"Art.  4584!.  Each  and  every  railroad  director,  president,  secretary  or  other 
official,  that  shall  knowingly  make  any  false  statement  upon  which  to  secure  the 
registration  of  any  bond,  or  other  evidence  of  debt,  as  aforesaid,  or  who  shall, 
by  false  statement  knowingly  made,  procure  of  the  railroad  commission  direction 
to  the  secretary  of  the  State  to  register  the  same,  and  which  shall  be  by  the 
secretary  of  the  State  registered,  or  shall,  with  knowledge  of  such  fraud,  negotiate, 
or  cause  to  be  negotiated,  any  such  bond  or  other  security  issued  in  violation  of 
this  chapter,  shall  be  guilty  of  a  felony,  and  upon  conviction  thereof  in  any  court 
of  competent  jurisdiction  shall  be  punished  by  confinement  at  hard  labor  in  the 
State  penitentiary  for  a  term  of  years  not  less  than  two  nor  more  than  fifteen, 
and  shall  likewise  be  liable  to  any  creditor  of  such  company  for  the  full  amount 
of  damages  sustained  by  such  wrongful  conduct.  Venue  in  such  cases  shall  be 
in  either  of  the  district  courts  held  in  Travis  County,  or  in  the  county  where  the 
principal  office  of  the  railway  company  whose  property  is  sought  to  be  so  encum- 
bered or  affected,  is  located. 

"Art.  458401.  That  nothing  in  this  law,  and  no  act  done  or  performed  under  or 
in  connection  with  it,  shall  be  held  or  construed  to  bind  or  make  the  State  of 
Texas  liable  to  pay,  or  guarantee,  in  any  manner  whatsoever,  any  obligation,  debt 
or  claim  executed  or  assumed  under  or  by  virtue  of  its  provisions." 

/  "Inli. — No  regulation  on  this  subject. 

Vermont. — The  Public  Service  Commission  Act  of  Vermont  pro- 
vides that  the  Public  Service  Commission  shall  have  jurisdiction  over 
''the  issue  of  stock,  mortgage  bonds,  or  the  issue  of  other  securities  in 
order  to  prevent  over  capitalization." 

The  Statutes  of  that  State  further  provide,  as  follows  : 

"A  corporation  organized  under  the  laws  of  this  state,  subject  to  the  provisions 
of  this  act,  shall  not  increase  its  capital  stock  nor  issue  mortgages,  bonds  or  other 
securities  except  such  as  are  payable  within  one  year  from  date  of  issue,  without 
first  securing  the  permission  of  the  public  service  commission  on  petition  and  hear- 
ing for  that  purpose.  Such  corporation  desiring  to  increase  its  capital  stock  or  to 
issue  mortgages,  bonds  or  other  securities,  not  payable  within  one  year  from  date 
of  issue,  may  petition  said  commission  for  such  permission,  and  said  commission 
shall  thereupon  appoint  a  time  and  place  for  hearing  the  petition.  Said  commis- 
sion shall  give  reasonable  notice  in  writing  by  mail  of  the  time  and  place  of 
hearing  thereon  to  such  petitioner,  the  attorney-general  and  the  state's  attorney  of 
the  county  wherein  such  petitioner  has  its  principal  place  of  business  in  this  state, 
and  may  in  its  discretion  publish  one  or  more  times  a  notice  of  the  pendency  of 
such  petition  and  of  the  time  and  place  of  hearing  thereon  in  one  or  more  news- 
papers published  in  the  county  wherein  such  principal  office  is  located,  and  for 
want  of  such  newspaper,  in  an  adjoining  county.  The  attorney  general  or  state's 
attorney  of  the  county  shall  represent  the  state  in  such  hearing." 

"The  commission  shall  have  jurisdiction,  on  due  notice,  to  hear,  determine, 
render  judgment  and  make  orders  and  decrees  in  all  matters  respecting  the  issue 
of  stock,  mortgage  bonds  or  the  issue  of  other  securities  in  order  to  prevent 
over-capitalization. 

"If  the  commission,  after  due  hearing,  is  satisfied  that  such  corporation  ought 
to  be  permitted  to  increase  its  capital  stock,  or  to  issue  such  mortgag-es,  bonds  or 
other  securities,  and  that  the  same  is  required  for  the  proper  development  of  the 
business  of  such  corporation,  and  that  the  same  will  be  promotive  of  the  general 
good  of  the  public,  said  commission  shall  then  issue  to  said  corporation  a  certifi- 
cate under  its  seal,  stating  the  amount  of  increase,  manner,  terms  and  conditions 
under  which  the  same  may  be  issued." 
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Virginia. — The  provisions  of  the  Constitution  of  Virginia  on  this 
subject  are  as  follows: 

"Sec.  167.  The  general  assembly  shall  enact  general  laws  regulating  and  con- 
trolling all  issues  of  stock  and  bonds  by  corporations.  Whenever  stock  or  bonds 
are  to  be  issued  by  a  corporation,  it  shall,  before  issuing  the  same,  file  with  the 
State  corporation  commission  a  statement  (verified  by  the  oath  of  the  president 
or  secretary  of  the  corporation,  and  in  such  form  as  may  be  prescribed  or  per- 
mitted by  the  commission)  setting  forth  fully  and  accurately  the  basis,  or  financial 
plan,  upon  which  such  stock  or  bonds  are  to  be  issued;  and  where  such  basis  or 
plan  includes  services  or  property  (other  than  money)  received  or  to  be  received 
by  the  company,  such  statement  shall  accurately  specify  and  describe,  in  the  manner 
prescribed,  or  permitted,  by  the  commission,  the  services  and  property,  together 
with  the  valuation  at  which  the  same  are  received  or  to  be  received ;  and  such 
corporation  shall  comply  with  any  other  requirements  or  restrictions  which  may 
be  imposed  by  law.  The  general  assembly  shall  provide  adequate  penalties  for 
the  violation  of  this  section,  or  of  any  laws  passed  in  pursuance  thereof ;  and  it 
shall  be  the  duty  of  the  commission  to  adjudge,  and  enforce  (in  the  manner 
hereinbefore  provided),  against  any  corporation  refusing  or  failing  to  comply  with 
the  provisions  of  this  section,  or  of  any  laws  passed  in  pursuance  thereof,  such  fines 
and  penalties  as  are  authorized  by  this  constitution,  or  may  be  prescribed  by  law." 

Washington. — No  regulation  on  this  subject. 

Wisconsin. — The  Wisconsin  Stock  and  Bond  Law  as  amended  up 
to  1913,  .reads  as  follows: 

"Section  1753-1.  The  term  'public  service  corporation'  when  used  in  this  act  shall 
mean  and  embrace  every  railroad,  street  railway,  telegraph,  telephone,  express, 
freight  line,  sleeping  car,  light,  heat,  water,  and  power  corporation,  and  all  other 
corporations,  excepting  towns,  villages,  and  cities,  engaged  in  the  business  of 
supplying  the  public,  directly  or  indirectly,  with  light,  heat,  power,  or  water,  or 
in  transmitting  telegraph  or  telephone  messages,  or  in  transporting  passengers, 
freight,  or  express;  the  term  'commission'  when  used  in  this  act  shall  mean  the 
railroad  commission  of  Wisconsin;  the  term  'capital  account'  when  used  in  this 
act  shall  mean  the  capital  account  prescribed  by  the  commission  and  required  to  be 
kept  by  every  public  service  corporation  as  provided  by  law ;  the  term  'net  income 
or  revenue'  when  used  in  this  act  shall  mean  the  money  available  for  dividends 
and  surplus  according  to  the  accounts  prescribed  by  the  commission  and  required 
to  be  kept  by  every  public  service  corporation. 

"Section  1753-2.  The  power  to  create  liens  on  corporate  property  by  public  service 
corporations  in  this  state  is  a  special  privilege,  the  right  of  supervision,  regulation, 
restriction,  and  control  of  which  shall  be  vested  in  the  State,  and  such  power  shall 
be  exercised  according  to  the  provisions  of  these  statutes. 

"Section  1753-3.  Except  as  otherwise  provided  herein,  the  provisions  of  this  act 
shall  apply  to  the  issue  by  public  service  corporations  of  stocks,  certificates  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness  payable  at  periods  of  more 
than  one  year  after  the  date  thereof. 

"Section  1753-4.  No  public  service  corporation  shall  hereafter  issue  for  any 
purposes  connected  with  or  relating  to  any  part  of  its  business,  any  stocks,  certifi- 
cates of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness,  to  an  amount 
exceeding  that  which  may  from  time  to  time  be  reasonably  necessary  for  the 
purpose  for  which  such  issue  of  stock,  certificates  of  stock,  bonds,  notes,  or 
other  evidences  of  indebtedness  may  be  authorized. 

"Section  1753-5.  l-  A  public  service  corporation  may  issue  stocks,  certificates  of 
stock,  bonds,  notes,  or  other  evidences  of  indebtedness,  when  necessary  for  any 
one  or  more  of  the  following  purposes : 

(a)  For  organization   expenses   and  all  other  expenses  reasonably  required  in 
connection  with  the  financing  and  construction  of  its  property; 

(b)  For  the  construction,  acquisition,   extension,  or  improvement  of  its  plant, 
distributing  system,  or  facilities,  or  for  the  improvement  of  its  service; 

(c)  For  the  discharge  or  refunding  of  its  legal  obligations; 

(d)  For  so  increasing  the  total  amount  of  its  stocks,  certificates  of  stock,  bonds, 
notes  and  other  evidences  of  indebtedness,  where  such  total  is  less  than  the  value 
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of  its  property,  as  found  by  the  commission,  as  to  equal  or  more  nearly  equal 
such  value ; 

(e)  In  case  of  railroad  corporations  for  any  of  the  purposes  stated  in  section 
1826  or  subsection  10  of  section  1828  of  the  statutes. 

2.  However,  no  such  corporation  shall  issue  any  stocks  or  certificates  of  stock 
for  any  purpose  which  is  not  properly  chargeable  to  its  capital  account ;  and  i  f 
any  such  corporation  shall  issue  any  bonds,  notes,  or  other  evidences  of  indebted- 
ness for  any  lawful  purpose  which  is  not  properly  chargeable  to  its  capital  account, 
it  shall  set  aside  annually  from  its  net  income  or  revenue,  if  any,  such  a  sum 
that  when  such  bonds,  notes,  or  other  evidences  of  indebtedness  shall  become  due 
and  payable,  the  total  amount  of  said  sums  so  set  aside  shall  be  sufficient  to  pay 
and  discharge  the  same. 

"Section  1753-6.  No  public  service  corporation  shall  issue  any  stocks,  certificates 
of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness  for  the  purpose  of 
paying,  discharging,  refunding,  exchanging  for,  or  retiring,  in  whole  or  in  part, 
directly  or  indirectly,  any  of  its  bonds,  notes,  or  other  evidences  of  indebtedness, 
payable  at  periods  of  less  than  one  year  after  the  date  thereof,  which  were  issued 
for  purposes  not  properly  chargeable  to  its  capital  account. 

"Section  1753-7.  Except  as  authorized  in  section  1753-14,  no  public  service  cor- 
poration shall  issue  any  stocks  or  certificates  of  stock  except  in  consideration  of 
money,  or  of  labor  or  property,  at  its  true  money  value,  as  found  and  determined 
by  the  commission  as  in  sections  1753-1  to  1753-22,  inclusive,  provided,  actually 
received  by  it.  equal  to  the  face  value  thereof,  nor  any  bonds,  notes,  or  other 
evidences  of  indebtedness  except  for  money,  or  for  labor  or  property  estimated 
at  its  true  money  value,  as  found  and  determined  by  the  commission  as  in  said 
sections  provided,  actually  received  by  it  equal  to  a  sum  not  less  than  seventy-five 
per  cent,  of  the  face  value  thereof,  provided,  however,  that  no  bonds,  notes,  or 
other  evidences  of  indebtednsss  of  any  such  corporation  issued  for  the  purpose  of 
refunding,  retiring,  or  discharging  any  of  its  bonds,  notes,  or  other  evidences  of 
indebtedness,  shall  be  issued  at  less  than  seventy-five  per  cent,  of  the  face  value 
thereof,  plus  the  amount  of  any  discount  hereafter  paid  or  incurred  by  such 
corporation  upon  the  issuance  of  the  bonds,  notes,  or  other  evidences  of  indebted- 
ness to  be  refunded,  retired,  or  discharged.  All  stocks,  certificates  of  stock,  bonds, 
notes,  and  other  evidence  of  indebtedness,  of  any  public  service  corporation  issue-I 
contrary  to  the  provisions  of  said  sections  shall  be  void. 

"Section  1753-8.  The  amount  of  bonds,  notes,  or  other  evidences  of  indebtedness 
which  any  public  service  corporation  may  issue  shall  bear  a  reasonable  proportion 
to  the  amount  of  stock  and  certificates  of  stock  issued  by  such  corporation,  due 
consideration  being  given  to  the  nature  of  the  business  in  which  the  corporation  is 
engaged,  its  credit  and  future  prospects,  the  effect  which  such  issue  will  have  upon 
the  management  and  efficient  operation  of  the  corporation  by  reason  of  the  relative 
amount  of  financial  interest  which  the  stockholders  will  have  in  the  corporation, 
and  the  circumstances  surrounding  the  operation  and  business  of  the  corporation. 

"Section  1753-9.  I.  No  public  service  corporation  shall  hereafter  issue  any  stocks, 
certificates  of  stock,  bonds,  notes,  or  any  other  evidences  of  indebtedness,  except 
such  as  are  issued  for  money  only  and  payable  one  year  or  less  from  the  date 
thereof,  until  it  shall  have  first  obtained  authority  for  such  issue  from  the  com- 
mission, as  herein  provided.  The  proceedings  for  obtaining  a  certificate  of  such 
authority  from  the  commission  and  the  conditions  of  its  being  granted  by  the 
commission  shall  be  as  follows:  In  case  the  stocks,  certificates  of  stock,  bonds, 
notes,  or  other  evidences  of  indebtedness  are  payable  at  periods  of  more  than 
one  year  after  the  date  thereof,  and  are  to  be  issued  for  money  only,  the  cor- 
poration shall  file  with  the  commission  a  statement,  signed  and  verified  by  its 
president  and  secretary,  setting  forth  (a)  the  amount  and  character  of  the  proposed 
stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness;  (b) 
the  purposes  for  which  they  are  to  be  issued;  (c)  the  terms  on  which  they  are 
to  be  issued  and  (d)  the  total  assets  and  liabilities,  and  the  previous  financial 
operations  and  business  of  the  corporation,  in  such  detail  as  the  commission  may 
require. 

"2.  The  signers  of  the  articles  of  association  of  a  public  service  corporation 
hereafter  organized  may  sign  and  verify  such  statement  in  the  first  instance.  For 
the  purpose  of  enabling  it  to  determine  whether  the  proposed  issue  complies  with 
the  provisions  of  this  act,  the  commission  shall  make  such  inquiry  or  investigation, 
hold  such  hearings  and  examine  such  witnesses,  books,  papers,  documents,  or 
contracts,  as  it  may  deem  of  importance  in  enabling  it  to  reach  a  determination. 
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It  may  also  make  a  valuation  of  all  the  property  of  the  corporation  if  it  deems  it 
pertinent  to  the  inquiry  or  investigation.  It  shall  find  and  determine  the  amount 
of  such  stock,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness, 
reasonably  necessary  for  the  purposes  for  which  the  same  are  to  be  issued. 

"3.  If  the  commission  shall  determine  that  such  proposed  issue  complies  with 
the  provisions  of  this  act  such  authority  shall  thereupon  be  granted,  and  it  shall 
issue  to  the  corporation  a  certificate  of  authority,  stating:  (a)  the  amount  of 
such  stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness 
reasonably  necessary  for  the  purposes  for  which  they  are  to  be  issued,  and  the 
character  of  the  same;  (b)  the  purposes  for  which  they  are  to  be  issued,  and 
(c)  the  terms  upon  which  they  are  to  be  issued.  Such  corporation  shall  not  apply 
the  proceeds  of  such  stock,  bonds,  notes,  or  other 'evidences  of  indebtedness  as 
aforesaid,  to  any  purposes  not  specified  in  such  certificate,  nor  issue  such  stock, 
bonds,  notes,  or  other  evidences  of  indebtedness,  on  any  terms  not  specified  in 
such  certificate. 

"4.  In  case  the  stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of 
indebtedness,  payable  in  more  than  one  year  after  the  date  thereof,  or  payable  in 
less  than  one  year  from  the;  date  thereof  when  issued  for  purposes  properly 
chargeable  to  its  capital  account,  are  to  be  issued,  partly  or  wholly  for  property 
or  services  or  other  consideration  than  money,  the  corporation  shall  file  with  the 
commission  a  statement,  signed  and  verified  by  its  president  and  secretary,  setting 
forth  (a)  the  amount  and  character  of  the  stocks,  certificates  of  stock,  bonds, 
notes,  or  other  evidences  of  indebtedness  proposed  to  be  issued ;  (b)  the  purposes 
for  which  they  are  to  be  issued ;  (c)  the  description  in  detail  and  estimated  value 
of  the  property  or  services  for  which  they  are  to  be  issued;  (d)  the  terms  on 
which  they  are  to  be  issued  or  exchanged;  (e)  the  amount  of  money,  if  any,  to  be 
received  for  the  same,  in  addition  to  such  property,  services,  or  other  considera- 
tion, and  (f)  the  total  assets  and  liabilities,  and  the  previous  financial  operations 
and  business  of  the  corporation,  in  such  detail  as  the  commission  may  require. 

"5.  The  signers  of  the  articles  of  association  of  a  public  service  corporation 
hereafter  organized,  may  sign  and  verify  such  statement,  in  the  first  instance.  For 
the  purpose  of  enabling  it  to  be  determined  whether  the  proposed  issue  complies 
with  the  provisions  of  this  act,  the  commission  shall  determine  the  true  valuation, 
in  detail,  of  the  property,  services,  or  other  consideration  other  than  money,  for 
which  it  is  proposed  to  issue,  in  whole  or  in  part,  such  stocks,  certificates  of  stock, 
bonds,  notes,  or  other  evidences  of  indebtedness,  and  shall  make  such  inquiry  or 
investigation,  hold  such  hearings,  and  examine  such  witnesses,  books,  papers,  docu- 
ments, or  contracts  as  it  may  deem  of  importance  in  enabling  it  to  reach  a  deter- 
mination. 

"6.  If  the  commission  shall  determine  that  the  proposed  issue  complies  with 
the  provisions  of  this  act,  such  authority  shall  thereupon  be  granted  and  it  shall 
issue  to  the  corporation  a  certificate  of  authority  stating:  (a)  the  amount  of 
such  stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness 
reasonably  necessary  for  the  purposes  for  which  they  are  to  be  issued,  and  the 
character  of  the  same ;  (b)  the  purposes  for  which  they  are  to  be  issued ;  (c) 
the  terms  upon  which  they  are  to  be  issued,  and  (d)  the  true  value  of  the  property, 
services,  or  other  consideration  than  money  (which  shall  be  described  in  detail) 
as  found  and  determined  by  the  commission,  for  which,  in  whole  or  in  part,  such 
issue  is  to  be  made. 

"7.  Such  corporation  shall  not  apply  the  proceeds  of  the  sale  of  such  stock, 
bonds,  notes,  or  other  evidences  of  indebtedness  as  aforesaid  to  any  purpose  not 
specified  in  such  certificate,  nor  issue  such  stock,  bonds,  notes,  or  other  evidences 
of  indebtedness  on  any  terms  not  specified  in  such  certificate,  and  no  property, 
services,  or  other  consideration  than  money  shall  be  taken  in  payment  to  the 
corporation  for  such  stock,  certificates  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  except  at  the  true  value  of  such  property,  services,  or  other  con- 
sideration than  money,  as  found  and  determined  by  the  commission  and  stated 
in  said  certificate. 

"8.  In  case  stocks,  certificates  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, payable  more  than  one  year  after  the  date  thereof,  are  to  be  issued 
for  the  purpose  authorized  in  subsection  4  of  section  1753-5,  the  corporation  shall 
file  with  the  commission  a  statement  signed  and  verified  by  its  president,  or  vice 
president,  and  secretary  stating  the  fact  that  the  issue  is  to  be  made  for  such 
purpose  and  setting  forth:  (a)  the  amount  and  character  of  the  stocks,  certificates 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness  proposed  to  be  issued ; 
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(b)  the  terms  on  which  they  are  to  be  issued;  (c)  the  application  which  is  to  be 
made  of  the  proceeds,  if  any,  derived  therefrom;  and  (d)  the  total  assets  and 
liabilities  and  the  previous  financial  operations  and  business  of  the  corporation, 
in  such  detail  as  the  commission  may  require.  For  the  purpose  of  enabling  it  to 
determine  whether  the  proposed  issue  complies  with  the  provisions  of  this  act, 
the  commission  shall  determine  the  true  value  af  the  property  of  the  corporation 
and  shall  make  such  inquiry  or  investigation,  hold  such  hearings  and  examine 
such  witnesses,  books,  papers,  documents  or  contracts  as  it  may  deem  of  im- 
portance in  enabling  it  to  reach  a  determination.  If  the  commission  shall  de- 
termine that  the  proposed  issue  complies  with  the  provisions  of  this  act,  such 
authority  shall  thereupon  be  granted  and  it  shall  issue  to  the  corporation  a 
certificate  of  authority  stating:  (a)  the  amount  of  such  stocks,  certificates  of 
stock,  bonds,  notes,  or  other  evidences  of  indebtedness  reasonably  necessary  for 
the  purpose  for  which  they  are  to  be  issued,  and  the  character  of  the  same;  (b) 
the  purpose  for  which  they  are  to  be  issued;  (c)  the  terms  upon  which  they  are 
to  be  issued;  (d)  the  application  which  is  to  be  made  of  the  proceeds,  if  any, 
derived  therefrom;  and  (e)  the  true  value  of  the  property  upon  which  such  issue 
is  based.  Such  corporation  shall  not  dispose  of  such  stocks,  certificates  of  stock, 
bonds,  notes,  or  other  evidences  of  indebtedness,  or  apply  the  proceeds  derived 
therefrom,  on  any  terms  or  in  any  manner  not  specified  in  such  certificate. 

"Section  1753-10.  Nothing  in  section  1753-9  contained,  shall  be  construed  to 
prohibit  the  commission  from  authorizing  in  such  certificate  the  mortgage  or  pledge 
by  any  public  service  corporation  of  any  bond,  note,  or  other  evidence  of  in- 
debtedness issued  by  such  corporation  as  security  for  or  as  part  security  for  any 
bond,  note,  or  other  evidence  of  indebtedness  issued  by  or  loan  made  to  such  cor- 
poration which  shall  not  be  issued  or  made  in  violation  of  the  provisions  of  this 
act,  provided  that  the  terms  of  said  loan  and  of  such  notes,  bonds,  or  other 
evidences  of  indebtedness  shall  provide  that  none  of  said  pledged  bonds,  notes, 
or  other  evidences  of  indebtedness  shall,  upon  non-payment  of  the  notes,  bonds, 
or  other  evidences  of  indebtedness  which  they  are  pledged  to  secure,  or  upon  non- 
performance  of  any  of  the  conditions  thereof,  be  sold,  or  become  the  property  of 
the  holders  of  the  notes,  bonds,  or  other  evidences  of  indebtedness  so  secured, 
either  directly  or  through  a  trustee  for  their  benefit,  except  at  or  through  public 
sale,  notice  whereof  shall  be  published  once  a  week  for  not  less  than  three  succes- 
sive weeks  prior  thereto,  in  at  least  one  newspaper  of  general  circulation  printed 
in  the  English  language  and  published  in  the  place  where  such  sale  shall  take 
place,  and  except  at  a  sum  not  less  than  seventy-five  per  cent  of  the  face  value 
thereof,  plus  the  discount,  if  any,  paid  or  incurred  by  the  corporation  upon  the 
notes,  bonds,  or  other  evidence  of  indebtedness  which  they  are  pledged  to  secure. 

"Section  1753-11.  I.  Any  person  or  association  of  persons,  which  shall  have,  or 
may  hereafter  become  the  owner  or  assignee  of  the  rights,  powers,  privileges,  and 
franchises  of  any  public  service  corporation,  created  or  organized  by  or  under 
any  law  of  this  state,  by  purchase  under  a  mortgage  sale,  sale  in  bankrupt  pro- 
ceedings, or  sale  under  any  judgment,  order,  decree,  or  proceedings  of  any  court  in 
this  state,  including  the  courts  of  the  United  States  sitting  herein,  must,  within 
sixty  days  after  such  purchase  or  assignment,  organize  anew  by  filing  articles 
of  organization  as  provided  by  law  respecting  corporations  for  similar  purposes, 
and  thereupon  shall  have  the  rights,  privileges,  and  franchises  which  such  corpora- 
tion had,  or  was  entitled  to  have,  at  the  time  of  such  purchase  and  sale,  and  such 
as  are  provided  by  those  statutes  applicable  thereto.  The  new  organization  may 
issue  stock,  certificates  of  stock  and  bonds  for  the  property  of  the  former  corpora- 
tion thus  acquired,  in  an  amount  not  to  exceed  the  true  value  of  such  property, 
as  found  and  determined  by  the  commission,  and  stated  in  the  certificate  of 
authority  issued  to  such  corporation,  in  accordance  with  the  provisions  of  sub- 
sections 5  and  6  of  section  1753-9  of  the  statutes. 

"No  public  service  corporation  shall  purchase,  directly  or  indirectly,  or  in  any 
way  acquire  the  property  of  any  other  public  service  corporation  or  of  any  person 
furnishing  service  to  the  public,  for  the  purpose  of  effecting  a  consolidation, 
except  that  the  property  of  such  corporation  or  person  shall  first  be  valued  as 
provided  in  subsection  5  of  section  1753-9  of  the  statutes,  and  then  only  at  a 
sum  not  to  exceed  the  value  found  and  determined  by  the  commission  and  stated 
in  the  certificate  of  authority  issued  to  such  corporation  for  the  issuance  of 
stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness. 

"Section  1753-12.  No  public  service  corporation  shall  issue  any  stocks,  certifi- 
cates of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness  for  money, 
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property,  or  services,  or  for  the  purpose  authorized  in  subsection  4  of  section 
I753-5.  'until  there  has  been  recorded  upon  the  books  of  such  corporation  the 
certificate  of  the  commission  herein  provided  for. 

"Section  1753-13.  The  commission  shall  have  the  power  to  require  public  service 
corporations  to  account  for  the  disposition  of  all  stocks,  certificates  of  stock, 
bonds,  notes  and  other  evidences  of  indebtedness,  and  of  the  proceeds  of  all  sales 
of  stocks,  certificates  of  stock,  bonds,  notes,  and  all  other  evidences  of  indebted- 
ness, issued  pursuant  to  sections  1753-1  to  1753-22,  inclusive,  in  such  form  and 
detail  as  it  may  deem  advisable,  and  to  do  and  perform  any  and  all  acts  necessary 
to  carry  out  the  provisions  of  said  sections. 

"Section  1753-14.  No  public  service  corporation  shall  declare  any  stock  or  bond 
dividend,  or  divide  the  proceeds  of  the  sale  of  any  stock  or  bonds  among  its 
stockholders;  provided  that  where  stocks,  certificates  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness  shall  be  issued  for  the  purposes  authorized  in 
subsection  4  of  section  1753-5,  such  new  stocks,  certificates  of  stock,  bon  Is,  notes, 
or  other  evidences  of  indebtedness,  or  any  part  thereof,  or  the  proceeds  or  any 
part  of  the  proceeds  derived  therefrom,  may  be  distributed  equally,  share  for 
share,  among  the  holders  of  stock  or  certificates  of  stock  of  such  corporation 
already  issued. 

"Section  1753-15.  In  determining  the  value  of  the  property  of  a  public  service 
corporation  or  any  person  furnishing  service  to  the  public  for  the  purposes  of 
this  act,  no  franchise  to  be  a  corporation  and  no  franchise  or  privilege  granted 
to  such  corporation  by  the  state  or  a  municipality  shall  be  appraised,  fixed,  or 
considered  at  any  greater  sum  or  value  than  the  sum  paid  therefor  into  the  public 
treasury  of  the  state  or  the  municipality  granting  the  same. 

"Section  1753-16.  Any  such  public  service  corporation,  if  dissatisfied  with  any 
valuation  made;  by  the  commission,  or  any  order  or  certificate  made  or  issued 
by  it,  may  commence  an  action  in  the  circuit  court  of  Dane  county  against  the 
commission,  as  defendant,  to  vacate  and  set  aside  such  valuation,  order,  or  certi- 
ficate on  the  ground  that  the  same  is  unreasonable  or  unlawful,  in  which  action 
the  complaint  shall  be,  served  with  the  summons.  Sections  1797-16  and  I797-I7  of 
the  statutes  shall  apply  to  all  the  rights  of  the  parties  to  the  proceeding  in  such 
action. 

"Section  1753-17.  Any  public  service  corporation  as  herein  defined,  or  any  agent, 
director,  or  officer  thereof,  who  shall  directly  or  indirectly  issue  or  cause  to  be 
issued,  any  stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of  in- 
debtedness, contrary  to  the  provisions  of  this  act,  or  who  shall  apply  the  proceeds 
from  the  sale  thereof  to  any  purposes  other  than  that  specified  in  the  certificate 
of  the  commission,  as  herein  provided,  shall  forfeit  and  pay  into  the  state  treasury 
not  less  than  five  hundred  dollars  nor  more  than  ten  thousand  dollars  for  each 
offense. 

"Section  1753-18.  Each  and  every  director,  president,  secretary,  or  other  official 
or  agent  of  any  such  public  service  corporation,  who  shall  make  any  false  state- 
ment to  secure  the  issue  of  any  stock,  certificates  of  stock,  bond,  note,  or  other 
evidence  of  indebtedness,  or  who  shall  by  false  statement  knowingly  made,  procure 
of  the  commission  the  making  of  the  certificate  herein  provided,  or  issue  with 
knowledge  of  such  fraud,  negotiate,  or  cause  to  be  negotiated  any  such  bond  or 
other  issue,  in  violation  of  these  statutes,  shall  be  guilty  of  a  felony  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dollars, 
or  by  imprisonment  in  the  state  prison  for  a  term  of  not  less  than  one  nor  more 
than  ten  years,  or  by  both  such  fine  and  imprisonment  in  the  discretion  of  the 
court. 

"Section  1753-19.  All  stocks,  certificates  of  stock,  bonds,  notes,  or  other  evidences 
of  indebtedness  issued  or  delivered  by  any  public  service  corporation,  after  this 
act  takes  effect,  upon  the  authority  of  any  articles  of  incorporation  or  amend- 
ments thereto  or  vote  of  the  stockholders  or  directors  filed,  taken  or  had  previous 
to  the  taking  effect  of  this  act,  shall  be  void  unless  the  certificate  provided  for  by 
this  act  shall  have  been  obtained  from  the  commission  prior  to  such  issue  or 
delivery.  The  burden  of  proof  shall  be  upon  any  party  claiming  any  exemption 
under  this  act. 

"Section  1753-20.  I.  Any  public  service  corporation  may  provide  for  preferred 
stock  in  its  original  articles  of  organization,  or  by  amendment  thereto  adopted 
by  the  affirmative  vote  of  the  holders  of  not  less  than  two-thirds  of  the  outstanding 
stock,  and  may  in  such  articles,  or  by  such  amendment  thereto  adopted  by  the 
affirmative  vote  of  the  holders  of  two-thirds  of  the  outstanding  stock,  provide  for 
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the  increase  of  the  amount  of  preferred  stock  theretofore  authorized  and  provide 
for  the  payment  of  dividends  on  all  preferred  stock,  whenever  so  authorized, 
out  of  the  profits  at  a  specified  rate  not  to  exceed  eight  per  centum  per  annum, 
before  dividends  are  paid  upon  the  common  stock;  for  the  accumulation  of  such 
dividends;  for  a  preference  of  such  preferred  stock,  not,  however,  exceeding  the 
par  value  thereof  over  the  common  stock  in  the  distribution  of  the  corporate 
assets  other  than  profits;  for  the  redemption  of  such  preferred  stock  at  a  sum 
not  to  exceed  the  face  value  thereof,  and  any  accumulations  and  unpaid  dividends, 
if  said  stock  provides  for  the  accumulation  of  dividends;  and  for  denying  or 
restricting  the  voting  power  of  such  preferred  stock. 

"2.  Neither  preferred  nor  common  stock  shall  bear  interest.  Certificates  of 
preferred  stock  and  common  stock  shall  state  on  the  face  thereof  all  privileges 
accorded  to  and  all  restrictions  imposed  on  preferred  stock.  No  change  or  amend- 
ment in  relation  to  such  preferred  stock  shall  be  made,  except  by  way  of  amend- 
ment to  the  articles  of  organization,  adopted  by  the  affirmative  vote  of  the  holders 
of  two-thirds  of  all  outstanding  stock,  both  preferred  and  common,  at  -a  special 
meeting  called  therefor  in  accordance  with  the  provisions  of  the  articles  of  incor- 
poration and  the  by  laws  of  said  company. 

"Section  1753-21.  Before  the  issuance  of  the  certificate  in  sections  1753-1  to 
1753-22,  inclusive,  provided,  authorizing  any  public  service  corporation  to  issue  bonds, 
notes,  or  other  evidences  of  indebtedness,  for  purposes  properly  chargeable  to 
its  capital  account,  such  corporation  shall  pay  to  the  commission  the  following 
fees:  One  dollar  for  each  thousand  dollars  of  the  face  value  of  the  bonds,  notes, 
or  other  evidences  of  indebtedness  authorized  to  be  issued  up  to  one  hundred 
thousand  dollars;  fifty  cents  per  thousand  dollars  for  each  additional  thousand 
dollars  up  to  five  hundred  thousand  dollars ;  and  for  each  additional  thousand 
dollars,  ten  cents.  Provided,  That  no  fee  shall  be  required  when  such  issue  is 
made  for  the  purpose  of  guaranteeing,  taking  over,  refunding,  discharging,  or 
retiring  any  bonds,  notes,  or  other  evidences  of  indebtedness.  Such  fees,  when 
collected,  shall  be  paid  into  the  common  school  fund  income. 

"Section  1753-22.  The  provisions  of  sections  1753-1  to  1753-22,  inclusive,  shall 
not  apply  to  any  stock,  bonds,  or  other  evidences  of  indebtedness  heretofore 
authorized  by  the  commission. 

"Section  3.  All  acts  or  parts  of  acts  conflicting  with  any  provision  of  this  act 
are  repealed  in  so  far  as  they  are  inconsistent  therewith. 

Wyoming. — No  regulation  on  this  subject. 

Attention  is  also  called  to  the  fact  that  the  Congress  of  the  United 
States  passed  an  Act  approved  on  March  4,  1913  creating  a  public 
utilities  commission  for  the  District  of  Columbia,  and  conferring  upon 
that  body  large  powers  in  the  regulation  of  securities.  Following  arc 
the  paragraphs  of  the  act  relating  to  this  subject : 

Par.  72.  That  the  power  to  create  liens  on  corporate  property  by  public  utrlities 
in  the  District  of  Columbia  is  hereby  declared  to  be  a  special  privilege  the  right  of 
supervision,  regulation,  restriction,  and  control  of  which  is  hereby  vested  in  the 
public  utilities  commission  of  the  District  of  Columbia,  and  such  power  shall  be 
exercised  according  to  the  provisions  of  this  section. 

Par.  73.  That  no  public  utility  shall  hereafter  issue  any  stocks,  stock  certifi- 
cates, bonds,  mortgages,  or  any  other  evidences  of  indebtedness  payable  in  more 
than  one  year  from  date,  until  it  shall  have  first  obtained  the  certificate  of  the 
commission  showing  authority  for  such  issue  from  the  commission. 

Par.  74.  That  no  public  utility  shall  issue  any  stocks,  certificates  of  stock, 
bonds,  or  other  evidences  of  indebtedness  for  money,  property,  or  services,  either 
directly  or  indirectly,  nor  shall  it  receive  any  money,  property,  or  services,  in  pay- 
ment of  the  same,  either  directly  or  indirectly,  until  there  shall  have  been  recorded 
upon  the  books  of  such  public  utility  the  certificate  of  the  commission  in  this 
section  provided  for. 

Par.  75.  That  no  public  utility  shall  declare  any  stock,  bond,  or  scrip  dividend 
or  divide  the  proceeds  of  the  sale  of  any  stock,  bond,  or  scrip  among  its  stock- 
holders. 

Par.  76.  That  no  public  utility  shall  issue  any  stocks,  certificates  of  stock, 
bonds,  or  other  evidences  of  indebtedness  secured  on  its  property  in  the  District 
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of  Columbia  for  the  purpose  of  any  reorganization  or  consolidation  in  excess 
of  the  total  amount  of  the  stocks,  certificates  of  stock,  bonds,  or  other  evidences 
of  indebtedness  then  outstanding  against  the  public  utilities  so  reorganizing  or 
consolidating,  and  no  such  public  utility  shall  purchase  the  property  of  any  other 
public  utility  for  the  purpose  of  effecting  a  consolidation  until  the  commission 
shall  have  determined  and  set  forth  in  writing  that  said  consolidation  will  be  in 
the  public  interest,  nor  until  the  commission  shall  have  approved  in  writing  the 
terms  upon  which  said  consolidation  shall  be  made. 

Par.  77.  That  no  public  utility  shall  apply  the  proceeds  of  any  such  stock, 
certificates  of  stock,  bonds  or  other  evidences  of  indebtedness  to  any  other  pur- 
pose or  issue  the  same  on  any  less  favorable  terms  than  that  specified  in  the 
certificate  issued  by  the  Commission. 

Par.  78.  That  all  stock,  certificates  of  stock,  bonds,  and  other  evidences  of  in- 
debtedness issued  contrary  to  the  provisions  of  this  section  shall  be  void. 

Par.  79.  That  any  public  utility,  or  any  agent,  director,  or  officer  thereof,  who 
shall,  directly  or  indirectly,  issue  or  cause  to  be  issued  any  stocks,  certificates  of 
stock,  bonds  or  other  evidences  of  indebtedness  contrary  to  the  provisions  of 
this  section,  or  who  shall  apply  the  proceeds  from  the  sale  thereof  to  any  purpose 
other  than  that  specified  in  the  certificate  of  the  commission,  shall  forfeit  and 
pay  into  the  Treasury  of  the  United  States,  one-half  to  the  credit  of  the  District 
of  Columbia,  not  less  than  $1,000  nor  more  than  $10,000  for  each  offense. 

Par.  80.  That  each  and  every  director,  president,  secretary,  or  other  official  of 
any  such  public  utility  who  shall  make  any  false  statement  to  secure  the  issue  of 
any  stock,  certificate  of  stock,  bond,  mortgage,  or  other  evidence  of  indebtedness, 
or  who  shall,  by  false  statement  knowingly  made,  procure  of  the  commission  the 
making  of  the  certificate  herein  provided,  or  issue,  with  knowledge  of  such  fraud, 
negotiate,  or  cause  to  be  negotiated,  any  such  stock,  certificate  of  stock,  bond, 
mortgage,  'or  other  evidence  of  indebtedness  in  violation  of  this  section,  shall  be 
guilty  of  a  felony,  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  $1,000  or  by  imprisonment  for  a  term  of  not  less  than  one  year,  or  by 
both,  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Having  before  ns  the  general  provisions  of  law  effective  in  the  vari- 
ous, states  respecting  the  regulation  of  stocks  and  bonds  of  railways,  it 
may  be  wise  briefly  to  epitomize  the  provisions  of  these  laws  in  aid  of 
an  easy  understanding  of  the  exact  condition  as  regards  control. 

Arizona. — As  heretofore  stated,  the  Arizona  statute  is  modelled  after 
that  of  California.  This  statute  provides  for  very  full  and  comprehen- 
sive regulation  of  the  issues  of  stocks  and  bonds  of  all  utilities  including 
railroads,  both  state  and  interstate,  both  domestic  and  foreign  corpora- 
tions. It  is  provided  that  the  power  of  public  utilities  to  issue  stocks, 
notes  and  other  evidences  of  indebtedness  and  to  create  liens  is  a  special 
privilege  and  the  right  of  supervision  thereover  is  vested  is  the  state. 
It  is  provided  that  the  utility  may  issue  stocks,  stock  certificates,  bonds, 
notes  and  other  evidences  of  indebtedness  payable  at  more  than  twelve 
months  after  date  thereof,  for  the  acquisition  of  property  or  for  the 
construction,  completion,  extension  or  improvement  of  its  facilities, 
or  for  the  improvement  or  maintenance  of  its  service  or  for  the  dis- 
charge or  lawful  refunding  of  its  obligations  or  for  the  reimbursement 
of  moneys  actually  expended  from  income,  or  from  any  other  moneys  in 
the  treasury  not  secured  by  or  obtained  from  the  issue  of  stocks  or 
bonds  within  five  years  from  the  time  of  issuance  of  such  securities :  the 
validity  of  such  issue,  however,  is  dependent  upon  the  approval  of  the 
commission.  A  hearing  must  be  held  and  an  order  issued  authorizing 
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such  issue,  stating  the  amount  thereof  and  the  purpose  or  purposes  to 
which  the  issue  or  the  proceeds  thereof  are  to  be  applied,  and  further 
stating  that  in  the  opinion  of  the  commission  the  money,  property  or 
labor  to  be  procured  or  paid  for  is  reasonably  required  for  the  pur- 
poses specified  in  the  order,  and  that  such  purpose  is,  except  when 
specifically  permitted  in  reference  to  bonds  and  other  evidences  of 
indebtedness,  not  in  whole  or  in  part  reasonably  chargeable  to  operat- 
ing expenses  or  to  income.  The  commission  is  given  the  power  to 
impose  conditions  and  may  grant  the  application  in  the  amount  applied 
for,  in  lesser  amount  or  not  at  all,  and  may  authorize  issues  of  bonds 
and  other  evidences  of  indebtedness  in  an  amount  less  than,  equivalent 
to  or  greater  than  the  authorized  or  subscribed  capital  stock.  The 
commission  is  given  the  further  power  to  require  an  account  of  the 
proceeds  of  the  sale  of  any  stocks  or  bonds,  and  no  utility  can  expend 
the  proceeds  of  any  issue  for  purposes  other  than  those  prescribed  by 
the  commission.  All  the  stocks  and  bonds  issued  contrary  to  the  pro- 
visions of  this  law  or  the  order  of  the  commission  are  void.  There  is 
ample  provision  in  the  law  empowering  the  commission  to  prevent 
consolidations,  if  in  its  judgment  such  consolidations  should  no't  be 
effected. 

It  is  specifically  provided  that  neither  the  provisions  of  this  act  nor 
any  deed  done  by  the  commission  shall  be  construed  to  obligate  the 
state  to  pay  or  guarantee  in  any  manner  issues  authorized  by  the 
commission. 

Any  public  utility  violating  any  of  such  provisions  is  subject  to  a 
fine  of  not  less  than  $500.00  or  more  than  $20,000.00,  and  any  agent 
guilty  of  such  violation  is  guilty  of  a  felony. 

California. — See  Arizona. 

Colorado. — No  regulation  at  present,  suspended  statute  same  as  Cali- 
fornia. 

Georgia. — It  is  necessary  under  the  Georgia  statute  for  corporations 
subject  to  the  jurisdiction  of  the  commission  to  secure  the  consent  of 
the  commission  before  issuing  any  stocks  or  bonds.  The  purposes  for 
which  such  issues  may  be  made  are  for  the  acquisition  of  prop- 
erty, the  construction  and  equipment  of  power  plants  and  car  sheds, 
and  the  completion,  extension  or  improvement  of  facilities,  or  prop- 
erties, or  for  the  improvement  or  maintenance  of  service,  or  for  the 
discharge  or  lawful  refunding  of  obligations,  or  for  lawful  corporate 
purposes  following  in  the  spirit  of  the  provisions  of  the  act.  The 
decision  of  the  commission  is  final  as  to  the  validity  of  the  issue.  The 
order  of  the  commission  shall  specify  the  amount  and  the  purposes 
for  which  the  issue  is  authorized. 

Any  corporation  subject  to  jurisdiction  of  the  commission  may  issue 
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notes  or  other  evidences  of  indebtedness  payable  not  less  than  one  year 
from  date  without  the  approval  of  the  commission. 

As  heretofore  stated,  the  Georgia  commission  takes  the  position  that 
under  the  provisions  of  this  act  it  is  not  empowered  to  regulate  the 
stocks  and  bonds  of  interstate  carriers. 

Illinois. — Under  the  new  Public  Utilities  Act  of  Illinois,  a  public 
utility  may  issue  stocks  or  bonds  payable  more  than  one  year  from 
date  of  issue  for  the  acquisition  of  property  or  for  the  construction, 
extension  or  improvement  of  or  additions  to  its  facilities  or  for  the 
discharge  or  lawful  refunding  of  its  obligations  or  for  the  reimburse- 
ment of  money  actually  expended  from  income  or  from  any  other 
moneys  in  the  treasury  of  the  public  utility  not  directly. or  indirectly 
secured  by  or  obtained  from  the  issue  of  stocks  or  bonds,  provided  such 
utility  shall  have  secured  an  order  of  the  commission  authorizing  such 
issue  and  stating  the  amount  thereof  and  the  purposes  to  which  the 
issue  or  proceeds  thereof  are  to  be  applied,  and  that  in  the  opinion  of 
the  commission,  money,  property  or  labor  to  be  procured  or  paid  for 
by  such  issue  is  reasonably  required  for  the  purpose  or  purposes  speci- 
fied in  the  order  and  that  except  as  otherwise  permitted  in  the  order 
such  purpose  or  purposes  are  not  in  whole  or  in  part  reasonably  charge- 
able to  operating  expense  or  to  income.  The  commission  is  given  full 
power  to  impose  conditions  and  to  see  to  it  that  the  proceeds  of  the 
sale  of  stocks  and  bonds  are  devoted  to  the  purposes  for  which  they  are 
issued.  The  commission  has  full  power  to  regulate  consolidations, 
sales  and  transfer  of  ownership  or  stock  by  one  utility  to  another. 
Stocks  and  bonds  issued  after  an  order  of  the  commission  or  contrary 
thereto  are  void  and  any  violation  of  an  order  of  the  commission  sub- 
jects the  utility  to  a  penalty  from  $500  to  $20,000,  and  if  committed 
by  an  agent  of  the  utility  such  offense  is  a  felony.  Provisions  are 
practically  identical  with  the  provisions  of  the  California  statute. 

Kansas. — A  common  carrier  in  this  state  is  empowered  to  issue  stocks 
and  bonds,  certificates  or  notes,  payable  at  a  period  more  than  twelve 
months  after  the  date  thereof,  when  necessary  for  the  acquisition  of 
property;  for  the  purpose  of  carrying  out  its  corporate  powers;  the 
construction,  completion,  extension  or  improvement  of  its  facilities, 
or  for  the  improvement  or  maintenance  of  its  service  or  for  the  dis- 
charge or  lawful  refunding  of  its  obligations,  or  for  such  other  purposes 
as  may  be  authorized  by  law,  provided  that  there  shall  have  been  secured 
from  the  commission  a  certificate  stating  the  amount,  character,  pur- 
poses and  terms  on  which  such  stocks,  certificates,  bonds  or  notes  are 
proposed  to  be  issued. 

Consolidations  cannot  be  made  or  the  purchase  of  stock  or  securities 
of  one  utility  by  another,  except  on  the  approval  of  the  commission. 
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The  penalty  for  the  violation  of  the  act  is  a  fine  of  not  less  than 
$500  nor  more  than  $5,000,  or  by  imprisonment  of  not  more  than  one 
year  in  the  county  jail. 

Maine. — A  public  utility  may  issue  stocks  and  bonds  payable  after 
twelve  months  for  the  acquisition  of  property  to  be  used  for  the  pur- 
pose of  carrying  out  its  corporate  powers,  the  construction,  completion, 
extension  or  improvement  of  its  facilities  or  for  the  improvement  or 
maintenance  of  its  service  or  for  the  discharge  or  lawful  refunding  of 
its  obligations,  or  for  any  other  purpose  authorized  by  law,  provided 
it  has  secured  upon  written  application  an  order  from  the  commission 
authorizing  the  issue  and  the  amount  thereof,  and  stating  that  in  the 
opinion  of  the  commission  that  the  capital  to  be  secured  by  these  issues 
is  required  in  good  faith  for  purposes  enumerated.  Authority  is  not 
required  for  the  issuance  of  securities,  the  proceeds  of  which  are  to 
be  used  without  the  state.  The  commission  is  given  power  of  control, 
leases  or  consolidations  either  by  stockownership  or  otherwise.  The 
application  of  the  funds  secured  from  the  sale  of  stocks  and  bonds  to 
purposes  other  than  those  specified  in  the  order  of  the  commission  is 
made  a  felony.  The  commission  apparently  has  no  power  to  impose 
conditions  and  is  limited  to  granting  or  refusing  to  grant  the  applica- 
tion as  made. 

Maryland. — In  this  state  a  public  utility  may  issue  stocks,  or  bonds 
payable  more  than  one  year  after  issue  only  after  the  approval  of  the 
commission  and  for  the  following  purposes:  for  the  acquisition  of 
property,  the  construction,  completion,  extension  or  improvement  of 
its  facilities,  or  for  the  improvement  or  maintenance  of  its  service, 
or  the  discharge  or  lawful  refunding  of  its  obligations.  The  com- 
mission's order  must  state  that  in  the  opinion  of  the  commission  the  use 
of  the  capital  to  be  secured  by  the  issue  of  such  stocks,  bonds  or  other 
evidences  of  indebtedness  is  reasonably  required  for  the  purposes  of  the 
common  carrier.  It  would  seem  that  the  limit  of  authority  of  the 
commission  is  to  a  determination  of  these  facts  and  that  it  would 
have  no  power  to  impose  other  conditions  upon  the  issue. 

In  practice,  the  commission  requires  detailed  estimates  of  construc- 
tion work,  when  the  issue  is  for  that  purpose,  which  are  checked  by  its 
engineering  department ;  and  in  cases  of  refunding  of  floating  indebted- 
ness inquires  into  the  origin  of  the  debt. 

Massachusetts. — In  this  state  a  railroad  corporation  may  issue  stocks 
and  bonds  for  the  purpose  of  refunding  its  floating  debt  or  for  any  other 
lawful  purpose.  The  amount  of  bonds  to  be  issued  is  limited  to  twice 
the  capital  stock  paid  in.  The  power  of  the  commission  seems  to  be 
limited  to  determining  what  amount  of  stocks  and  bonds  is  reasonably 
necessary  to  be  issued  for  the  purposes  for  which  the  railroad  corpora- 
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tioii  is  empowered  to  issue  stocks  and  bonds,  and  to  preventing  the 
application  of  the  proceeds  secured  from  the  issue  of  any  stocks  or 
bonds  to  purposes  other  than  those  set  out  in  the  commission's  order. 
The  commission  is  given  no  power  to  determine  the  price  at  which 
bonds  shall  Be  sold,  but  it  is  required  to  refuse  its  approval  to  any 
particular  issue  of  stock  if  in  its  opinion  the  price  at  which  it  is  pro- 
posed to  issue  the  stock  is  so  low  as  to  be  inconsistent  with  public 
interests. 

A  railroad  corporation  incorporated  under  the  laws  of  one  or  more 
states  and  doing  business  in  the  state  of  Massachusetts  is  not  required 
to  secure  the  approval  of  the  Massachusetts  commission  to  the  issue  of 
stocks  or  bonds,  the  proceeds  of  which  are  to  be  used  entirely  without 
the  state  of  Massachusetts,  but  such  railroad  corporation  is  required 
to  report  to  the  commission  all  such  proposed  issues  and  the  authority 
therefor. 

Purchase  of  stock  of  one  railroad  corporation  by  another  is  put 
under  the  control  of  the  commission. 

A  penalty  of  not  more  than  $1,000  or  one  year's  imprisonment  or 
both  may  be  imposed  upon  any  agent  of  a  railroad  corporation  violating 
the  provisions  of  the  act  or  the  orders  of  the  commission. 

Michigan. — In  Michigan  corporations  managing,  operating  or  con- 
trolling any  railroad  may  issue  stocks  and  bonds  when  necessary  for 
the  acquisition  of  property,  the  construction,  completion,  extension  or 
improvement  of  facilities,  or  for  the  improvement  or  maintenance  of 
service,  or  for  the  discharge  or  lawful  refunding  of  obligations,  pro- 
vided such  corporations  shall  have  secured  from  the  Michigan  Rail- 
road Commission  an  order  authorizing  such  issue  and  the  amount  there- 
of and  stating  that  in  the  opinion  of  the  commission  the  use  of  the  capi- 
tal or  property  to  be  acquired  is  reasonably  required  for  the  purposes  of 
such  railroad  corporation.  If  the  commission  shall  be  satisfied  after 
an  investigation,  which  it  is  empowered  to  make  that  the  funds  derived 
from  such  issue  of  stocks  and  bonds  are  to  be  applied  to  lawful  pur- 
poses and  that  such  issue  and  amount  is  essential  to  the  successful  carry- 
ing out  of  such  purposes,  then  said  commission  is  required  to  grant  the 
authority  to  make  the  issue. 

It  would  appear  that  in  this  state  no  power  to  impose  conditions  or 
to  fix  the  price  at  which  securities  shall  be  sold  exists.  The  commission 
does,  however,  in  practice  impose  conditions  which  have  uniformly 
been  acquiesced  in  by  the  utilities. 

Notes  may  be  issued  without  the  approval  of  the  commission  pay- 
able at  not  more  than  twenty-four  months  after  issue. 

Missouri. — The  provisions  of  the  Missouri  statute,  recently  enacted, 
are  substantially  the  same  as  those  of  the  California  and  Arizona 
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statute  heretofore  outlined,  with  the  exception  that  the  power  to  impose 
conditions  upon  which  stocks  and  bonds  may  be  issued  is  omitted  from 
the  Missouri  statute  and  the  New  York  provision  in  this  regard  is  fol- 
lowed. 

Nebraska. — A  common  carrier  incorporated  under  'the  laws  of 
Nebraska  may  issue  stocks  and  bonds  when  necessary  for  the  acquisi- 
tion of  property,  the  construction,  completion,  extension  or  improve- 
ment of  its  facilities,  or  for  the  improvement  or  maintenance  of  its 
service,  or  for  the  discharge  or  lawful  refunding  of  its  obligations,  pro- 
vided such  common  carrier  shall  have  secured  from  the  Nebraska  State 
Railway  Commission  an  order  authorizing  such  issue  and  the  amount 
thereof,  and  stating  that  in  the  opinion  of  the  commission  the  use  of 
the  capital  to  be  secured  by  the  issue  of  such  stocks  or  bonds  is  reason- 
ably required  for  the  said  purposes  of  the  corporation. 

The  commission  would  seem  to  be  limited  to  a  determination  of 
these  facts  and  is  not  empowered  to  impose  conditions  •  other  than  the 
ones  here  specified.  We  are  informed,  however,  that  the  commission 
does  at  times  impose  conditions. 

A  limited  jurisdiction  over  merger  is  conferred. 

The  penalty  for  violation  of  this  act  or  orders  of  the  commission  is  a 
fine  of  $5,000  for  the  corporation  and  is  made  a  felony  if  the  violation 
is  made  by  an  agent  of  the  corporation. 

New  Hampshire. — No  railroad  corporation  shall  issue  stocks,  bonds, 
notes  or  other  evidence  of  indebtedness  payable  more  than  twelve  months 
after  the  date  of  issue,  except  on  the  permission  of  the  public  service 
commission.  The  authority  of  the  commission  is  limited  to  determin- 
ing, after  a  public  notice  and  hearing,  the  amount  of  stock  or  bonds 
which  in  its  opinion  is  reasonably  requisite  for  the  purposes  for  which 
the  issue  is  to  be  made,  and  the  legality  of  those  purposes,  and  the 
order  of  the  commission  shall  set  out  the  amount  which  is  authorized 
and  the  purposes  for  which  the  proceeds  of  the  new  stocks  and  bonds 
may  be  used.  Stock  cannot  be  issued  at  less  than  par,  and  no  stock- 
issue  shall  be  authorized  if  in  the  opinion  of  the  commission  the  price 
at  which  it  is  to  be  offered  to  the  stockholders  is  so  low  as  to  be  incon- 
sistent with  the  public  interests.  In  determining  the  amount  of  bonds 
reasonably  requisite,  the  commission  passes  upon  the  price  at  which  they 
shall  be  sold.  A  railroad  corporation  shall  not  apply  the  proceeds  of 
its  stocks  and  bonds  for  purposes  other  than  those  specified  in  the 
order  of  the  commission,  and  such  corporation  is  required  to  file  state- 
ments showing  the  disposition  of  the  proceeds.  A  limited  control  over 
the  ownership  of  stock  of  one  railroad  by  another  is  given. 

New  Jersey. — The  provisions  in  this  state  are  quite  general.  The 
commission  is  required  to  approve  any  issue  maturing  in  more  than 
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one  year  when  satisfied  that  the  same  is  made  in  accordance  with  law. 
It  would  appear  that  this  commission  has  no  power  to  impose  condi- 
tions as  to  the  price  at  which  stocks  and  bonds  shall  be  sold  or  other- 
wise. It  is  also  given  authority  over  the  sale  of  stock  by  one  public 
utility  to  another. 

New  York. — A  common  carrier  organized  under  the  laws  of  the  state 
of  New  York  may  issue  stocks,  and  bonds  payable  at  a  period  of  not 
more  than  twelve  months,  when  necessary  for  the  acquisition  of  prop- 
erty, the  construction,  completion,  extension  or  improvement  of  its 
facilities,  or  for  the  improvement  or  maintenance  of  its  service,  or  for 
the  discharge  or  lawful  refunding  of  its  obligations,  or  for  the  re-im- 
bursement  of  moneys  actually  expended  from  income,  or  from  any 
other  moneys  in  the  treasury  of  the  corporation  not  secured  by  or 
obtained  from  the  issue  of  stocks  or  bonds  within  a  limited  period  before 
the  refunding  issue  is  made,  provided  there  shall  have  been  secured 
from  the  commission  an  order  authorizing  such  issue,  setting  out  the 
amount  thereof,  and  stating  the  purposes  to  which  the  issue  or  pro- 
ceeds thereof  are  to  be  applied,  and  that  in  the  opinion  of  the  com- 
mission the  money,  property  or  labor  to  be  procured  or  paid  for  by  the 
issue  of  such  stock  or  bonds,  is  or  has  been  reasonably  required  for  the 
purposes  specified  in  the  order;  and  that,  except  in  the  case  of  bonds 
and  notes  specifically  excepted  by  the  commission  such  purposes  are 
not  in  whole  or  in  part  reasonably  chargeable  to  operating  expenses  or 
to  income. 

The  commission  has  full  power  over  re-organization  and  merger  of 
railroad  corporations  and  capitalization  of  such  re-organized  corpora- 
tions. 

The  penalty  for  the  violation  of  the  act  or  of  the  commission's  order 
is  a  fine  not  exceeding  $5,000  for  the  corporation  and  if  the  violation 
be  by  an  agent  of  the  corporation  is  made  a  misdemeanor. 

Ohio. — A  railroad  corporation  in  this  state  may  issue  stocks  and 
bonds  when  necessary  for  the  acquisition  of  property,  the  construction, 
completion,  extension  or  improvement  of  its  facilities,  or  for  the 
improvement  or  maintenance  of  its  service,  or  for  the  reor 
ganization  or  re-adjustment  of  its  indebtedness  and  capitali- 
zation, or  for  the  discharge  or  lawful  refunding  of  its 
obligations,  or  for  the  re-imbursement  of  moneys  actually  expended  from 
income  or  from  any  other  moneys  in  the  treasury  of  the  railroad  not 
secured  or  obtained  from  the  issues  of  stocks  or  bonds.  Before  issuing 
such  stocks  and  bonds  the  railroad  must  file  a  detailed  statement  with 
the  commission,  and  the  commission  must  hold  a  hearing  and  enter  an 
order  which  shall  fix  the  amount,  character  and  terms  of  any  issue 
and  the  purposes  to  which  the  issue  or  any  proceeds  thereof  shall  be 
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applied  and  reciting  that  the  money,  property,  consideration  or  labor 
procured  or  to  be  procured  by  such  issue  has  been  or  is  reasonably 
required  for  the  purposes  specified  in  the  order.  Such  railroad  shall 
not  apply  the  proceeds  of  any  issue  to  any  other  purposes  than  those 
designated  by  the  commission.  All  stocks  and  bonds  issued  without 
the  consent  of  the  commission  are  void.  No  interstate  railroad  shall 
be  required  to  secure  approval  of  an  issue,  the  proceeds  of  which  are 
to  be  expended  outside  the  state  of  Ohio. 

Any  officer  or  agent  of  the  corporation  violating  the  provisions  of  the 
act  or  the  orders  of  the  commission  shall  be  subject  to  a  fine  of  not  less 
than  $500  or  may  be  imprisoned  in  the  penitentiary  for  not  less  than 
one  or  more  than  ten  years. 

The  commission  has  jurisdiction  over  mergers  and  the  ownership 
of  the  stock  of  one  public  utility  by  another. 

Pennsylvania. — A  public  utility  according  to  the  recently  enacted 
statute  in  Pennsylvania  may  issue  stocks  and  bonds  only  for  money, 
labor  or  money  or  property  actually  received  after  it  has  secured  author- 
ity from  the  State  Commission.  This  authority  is  secured  by  filing 
certain  statements,  called  Certificates  of  Notification  with  the  com- 
mission, setting  out  a  detailed  statement  concerning  such  issues  and 
until  the  commission  acts  favorably  thereon  no  common  carrier  can 
cross  any  highway  or  other  railway  or  street  railway.  It  appears  that 
the  method  employed  is  primarily  one  of  publicity,  and  while  the 
commission  probably  would  have  authority  under  the  provisions  of 
this  act  to  withhold  its  approval  and  so  prevent  the  construction  of  a 
railroad,  still  it  has  no  power  to  impose  conditions  under  the  terms 
of  the  statute.  The  commission  likewise  has  power  to  supervise  con- 
solidations and  the  ownership  of  stocks  of  one  public  utility  by  another. 
A  violation  of  the  commission's  order  and  the  unlawful  issuance  of 
securities  is  an  offense  punishable  with  a  fine  not  exceeding  $500,  or 
by  imprisonment  not  exceeding  five  years. 

Texas. — This  state  was  among  the  first  to  regulate  the  stocks  and 
bonds  of  railroads  and  has  probably  the  most  stringent  regulation  now 
in  effect. 

The  issue  of  bonds  is  limited  in  its  par  value  to  the  value  of  the  road 
but  in  case  of  an  emergency  the  commission  may  authorize  the  issu- 
ance of  stocks  and  bonds  combined  to  50%  over  the  value  of  the  prop- 
erty. 

The  whole  design  of  the  Texas  statute  is  to  have  property  produced 
first  and  the  bonds  issued  thereafter,  and  the  further  design  is  that 
stock  shall  be  fully  paid  up. 

In  requiring  that  the  railroad  be  actually  constructed  before  the 
bonds  are  authorized,  this  state  has  gone  further  than  any  other  state 
seeking  to  regulate  the  securities  of  railroads. 
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The  commission  has  very  broad  power  and  can  prevent  the  issuance 
of  stocks  and  bonds  unless  the  very  strict  provisions  of  the  statute  are 
complied  with,  and  its  power  practically  will  permit  this  commission 
to  require  bonds  and  stock  both  to  be  sold  at  par.  The  life  of  the  bonds 
is  limited  to  thirty  years  and  the  interest  rate  to  6%. 

A  careful  study  of  this  enactment  is  recommended  as  representing 
the  extreme  of  legislation  on  this  subject. 

The  penalty  for  violation  of  the  law  or  the  orders  of  the  commis- 
sion is  to  make  the  issue  of  stock  or  bonds  void  and  to  forfeit  the  char- 
ter of  the  corporation,  and  if  the  violation  is  by  an  agent  of  the  cor- 
poration such  agent  is  guilty  of  a  felony. 

Vermont. — A  railroad  corporation  organized  under  the  laws  of  the 
state  of  Vermont  must  secure  the  permission  of  the  Public  Service 
Commission  of  that  state  before  it  can  issue  any  stocks  or  bonds.  This 
commission  is  given  broad  jurisdiction  respecting  the  issue  of  stocks, 
bonds  or  other  securities  in  order  to  prevent  over-capitalization.  If 
the  commission,  after  a  hearing,  is  of  the  opinion  that  the  corporation 
ought  to  be  permitted  to  increase  its  capital  stock  or  to  issue  bonds,  and 
that  the  proceeds  of  such  issue  are  required  for  the  proper  development 
of  the  business  of  such  corporation,  and  that  the  same  will  be  promotive 
of  the  general  good  of  the  public,  said  commission  shall  approve  such 
issue  stating  the  amount  of  the  issue,  and  the  manner,  terms  and  con- 
ditions under  which  the  same  may  be  issued. 

It  would  seem  that  about  as  broad  discretion  and  about  as  little 
limitation  is  placed  upon  the  commission  of  Vermont  in  this  respect 
as  any  other  commission. 

Virginia. — The  theory  of  the  Virginia  statute  is  publicity  purely. 
Every  corporation  is  required  to  file  a  statement  before  issuing  stocks 
or  bonds  showing  the  basis  or  financial  plan  of  the  corporation  under 
which  such  stock  or  bonds  are  to  be  used,  and  the  amount  of  money  and 
the  character  and  description  of  the  property  or  services  to  be  given 
in  exchange  for  such  stocks  and  bonds.  These  statements  must  be 
sworn  to,  and  must  accurately  specify  and  describe  such  property  and 
services  in  the  manner  prescribed  or  permitted  by  the  State  Corpora- 
tion Commission,  together  with  the  valuation  at  which  they  are  to  be 
received. 

Wisconsin. — This  state  has  one  of  the  most  carefully  worked  out 
stock  and  bond  laws  now  in  effect. 

A  public  service  corporation  (including  railroad  corporations)  may 
issue  stocks  and  bonds  when  necessary  for  organization  expenses  and  all 
other  expenses  reasonably  required  in  connection  with  financing  the 
construction  of  its  property,  for  the  acquisition  of  property,  the  con- 
struction, completion,  extension  or  improvement  of  its  plant,  distribut- 
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ing  system  or  facilities,  or  for  the  improvement  of  its  service,  or  for 
the  discharge  or  refunding  of  its  legal  obligations,  and  in  case  of  a 
railroad  corporation  for  certain  other  specified  purposes. 

Stocks  and  bonds  may  not  be  issued  for  the  purpose  of  paying,  dis- 
charging, refunding,  exchanging,  or  retiring  in  whole  or  in  part  directly 
any  of  its  bonds,  notes  or  other  evidences  of  indebtedness  payable  at 
periods  of  less  than  one  year  after  the  date  thereof,  which  were  issued 
for  purposes  not  properly  chargeable  to  capital  account.  No  public 
service  corporation  shall  issue  any  stock  or  stock  certificates  except  in 
consideration  of  money  or  labor  or  property  at  its  true  value  as  found 
and  determined  by  the  commission,  equal  to  the  face  value  thereof;  or 
any  bonds  or  other  evidences  of  indebtedness  except  for  money  or  for 
labor  or  property  estimated  at  its  true  money  value,  as  found  and 
determined  by  the  commission,  to  a  sum  not  less  than  75%  of  the  face 
value  thereof.  The  amount  of  stocks  and  bonds  are  to  have  reasonable 
relationship  to  each  other  dependent  upon  the  circumstances  of  the 
business. 

On  application  being  made  to  the  commission,  if  it  shall  determine 
that  the  proposed  issue  complies  with  the  provisions  of  the  act,  it  shall 
grant  the  application  and  shall  issue  a  certificate  stating  the  amount  of 
stocks  or  bonds  reasonably  necessary  for  the  purposes  for  which  they 
are  to  be  used,  and  the  character  of  the  same ;  the  purposes  for  which 
they  are  to  be  issued  and  the  terms  upon  which  they  are  to  be  issued. 
A  corporation  shall  not  apply  the  proceeds  of  such  issue  to  any  pur- 
poses not  specified  in  such  certificate. 

It  would  appear  that  this  commission  has  authority  to  prescribe  con- 
ditions within  the  limits  set  out  in  the  law  but  not  to  permit  the  issu- 
ance of  stock  below  par  nor  bonds  below  75%. 

The  commission  has  control  over  re-organization  and  consolidations. 

Scrip  dividends  are  prohibited. 

The,  penalty  for  violation  of  the  act  or  the  order  of  the  commission 
is  a  fine  of  $500  to  $10,000  for  the  corporation  and  if  such  violation 
is  made  by  an  agent  of  the  corporation  it  is  a  felony. 

Thus  it  appears  that  the  states  may  be  roughly  grouped  into  four 
classes : 

First;  Those  which  have  no  regulation.  These  states  are,  Alabama, 
Arkansas,  Connecticut,  Florida,  Idaho,  Indiana,  Iowa,  Kentucky. 
Louisiana,  Minnesota,  Mississippi,  Montana,  Nevada,  New  Mexico, 
North  Carolina,  North  Dakota,  Oklahoma,  Oregon,  Rhode  Island, 
South  Carolina,  South  Dakota,  Tennessee,  Utah,  Washington  and 
Wyoming. 

Second :  Those  wherein  regulation  is  by  publicity  merely.  Virginia 
is  the  only  state  falling  within  this  group. 
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Third:  Those  states  where  affirmative  action  of  the  commission  is 
necessary  to  the  validity  of  the  stocks  and  bonds :  Arizona,  California, 
Colorado  (a),  Georgia,  Illinois  (b),  Kansas,  Maine  (c),  Maryland. 
Massachusetts,  Michigan,  Missouri,  Nebraska,  New  Hampshire,  New 
Jersey,  New  York,  Ohio,  Pennsylvania  (b),  Vermont  and  Wisconsin 
fall  in  this  group. 

This  group  should  further  be  divided  into :  Georgia,  Kansas,  Maine, 
Maryland,  Massachusetts,  Michigan,  Nebraska,  New  Hampshire,  New 
Jersey,  Ohio,  Pennsylvania  and  Vermont,  which  have  less  extensive 
regulation  than  the  remaining  states  in  this  group;  but  in  general  the 
laws  of  these  states  limit  the  purposes  to  which  the  proceeds  of  the 
issue  of  stocks  and  bonds  may  be  devoted,  but  the  commissions  are 
given  much  more  limited  powers  upon  the  commissions,  and  the  scheme 
of  regulation  adopted  has  some  instances  their  power  extends  only  to 
the  determination  of  the  correctness  of  statements  filed  by  the  rail- 
roads. 

The  remaining  states  in  this  group,  namely,  Arizona,  California, 
Colorado,  Illinois,  Missouri,  New  York  and  Wisconsin  confer  large 
powers  upon  the  commissions,  and  the  scheme  of  regulation  adopted  has 
for  its  purpose  the  restriction  of  the  purposes  to  which  the  proceeds  of 
stocks  and  bonds  may  be  devoted,  and  proper  application  of  the  pro- 
ceeds to  such  purposes,  and  the  limitation  of  the  amount  of  stocks  and 
bonds  that  may  be  issued. 

In  New  York,  Wisconsin  and  Missouri,  the  commissions  are  given 
less  discretion  with  reference  to  the  limitation  of  the  amount  of  securi- 
ties and  the  conditions  which  may  be  imposed  are  limited  by  the  restric- 
tions in  the  statutes.  In  New  York  it  has  been  held  that  no  conditions 
can  be  imposed  other  than  those  prescribed  in  the  statute.  The  commis- 
sion in  practice  does,  however,  impose  conditions. 

In  the  California  and  Arizona  laws  the  commissions  are  given  wider 
discretion  in  reference  to  this  matter  than  in  any  other  state,  but  in 
all  other  respects  the  regulation  of  the  stocks  and  bonds  of  railroads 
provided  in  these  statutes  are  substantially  the  same  as  those  in  the 
New  York  and  Wisconsin  statutes  after  which  these  provisions  were 
largely  modelled.  The  same  may  be  said  of  the  recently  enacted  Colo- 
rado and  Illinois  laws. 

Fourth:  The  state  of  Texas  differs  so  substantially  in  its  scheme 
of  regulation  that  it  forms  a  fourth  group. 

The  design  of  the  statute  in  Texas  is  not  to  limit  the  purposes  to 
which  the  proceeds  of  stock  and  bonds  may  be  devoted  by  specifically 

(a)  Held  up  by  referendum 

(b)  In  effect  January  I,  1914 

(c)  Held  up  by  executive  order 
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stating  such  purposes,  but  rather  to  make  it  impossible  for  the  pro- 
ceeds to  be  devoted  to  other  than  proper  railroad  purposes  by  requiring 
the  railroad  to  be  constructed  before  bonds  are  issued  under  ordinary 
circumstances,  and  by  limiting  the  aggregate  face  value  of  stocks  and 
bonds  as  nearly  as  may  be  to  the  value  of  the  property  of  the  railroad 
as  found  by  the  Texas  commission,  and  in  no  event  are  the  combined 
par  value  of  the  stocks  and  bonds  to  exceed  150%  of  the  value  of  the 
railroad  property. 

District  of  Columbia. — The  public  utilities  act  of  the  District  of 
Columbia  follows  quite  closely  the  provisions  of  the  Wisconsin  law.  1  r 
provides  that  no  stocks,  stock  certificates,  bonds,  mortgages,  or  any  other 
evidences  of  indebtedness  payable  in  more  than  one  year  from  date 
shall  be  issued  without  authority  from  the  Commission;  that  no  public 
utility  shall  declare  any  stock,  bond,  or  scrip  dividend,  or  divide  the 
proceeds,  of  the  sale  of  any  stocks,  bonds  or  scrip  among  its  stock- 
holders; that  no  consolidation  of  utilities  shall  be  effected  without  the 
approval  of  the  Commission ;  that  securities  issued  in  effecting  a  con- 
solidation or  re-organization  shall  not  exceed  the  total  of  securities 
then  outstanding ;  and  that  the  proceeds  of  securities  shall  be  used  only 
for  the  purposes  specified  in  the  Commission's  certificate  of  authority. 
Violation  of  the  act  or  the  order  of  the  Commission  is  punishable  by 
a  fine  of  $1,000  to  $10,000,  and  if  such  violation  is  by  an  officer  or 
agent  of  the  utility  it  is  a  felony. 

PRACTICAL  WORKING  OF  THE  SEVERAL  STATE   LAWS. 

In  order  to  secure  certain  information  and  to  determine  the  practi- 
cal application  of  these  laws  in  the  various  states,  and  to  secure  the 
views  of  the  various  commissions  on  the  subject  of  our  investigation, 
on  June  16th  we  sent  out  a  request  for  information  in  the  following 
form  to  all  of  the  states  having  railroad  or  public  utilities  commissions : 

"ist.  The  law  in  your  state  affecting  railway  capitalization.  If  the  laws  with 
which  your  commission  deals  are  published  in  pamphlet  form  a  copy  of  such 
pamphlet  publication  with  a  reference  to  the  sections  dealing  with  this  subject  will 
be  sufficient.  If  not  published  in  pamphlet  form  we  would  deem  it  a  very  great 
favor  if  you  would  have  the  portion  of  your  laws  bearing  upon  this  subject  tran- 
scribed and  sent  to  me. 

"2nd.  .The  extent  of  the  work  of  your  commission  made  necessary  by  your 
laws  covering  capitalization  of  public  utilities,  divided  as  between  railways  and 
other  public  utilities.  Kindly  give  the  amount  of  bond,  notes  or  other  evidences 
of  indebtedness  passed  upon  by  your  commission  for  the  fiscal  year  ending  July 
ist,  1913,  segregated  between  railways  and  other  utilities  and  between  stocks  and 
bonds. 

"3rd.  The  general  practice  of  your  commission  with  reference  to  investigations 
into  the  physical  property  and  financial  condition  of  the  utility  affected  in  con- 
sidering stock  and  bond  applications. 

"4th.  The  general  practice  of  your  commission  as  to  imposing  conditions  com- 
tingent  upon  which  stocks  and  bonds  may  be  issued,  and  any  definite  standards 
not  fixed  in  your  laws  which  you  uniformly  prescribe  as  conditions  authorizing 
stocks  and  bonds,  such  as  the  price  at  which  they  may  be  soldi,  the  relationship 


PROCEEDINGS  OF  THE  CONVENTION.  171 

between  the  amount  of  outstanding  indebtedness  and  the  value  of  the  property, 
etc. 

"Sth.  Is  there  such  difference,  in  your  opinion,  between  a  railroad  and  any 
other  public  utility  as  would  warrant  the  regulation  of  the  stocks  and  bonds  of 
the  latter  utility  and  not .  of  the  railroad  ?  Or  do  you  believe  that  the  same 
necessity  which  requires  the  regulation  of  the  financial  affairs  of  other  utilities 
requires  the  regulation  of  the  financial  affairs  of  railroad  corporations  and  to  the 
same  extent? 

"6th.  Is  it  your  opinion  that  stocks  and  bonds  of  railroads  should  De  kept  regu- 
lated? Kindly  give  your  reason  for  your  answer  to  this  question. 

"7th.  Any  other  information  of  a  general  nature  covering  the  work  in  stock 
and  bond  regulation  done  by  your  commission.  We  would  be  very  pleased  to 
have  you  make  this  as  full  as  possible  and  incorporate  therein  your  views  with 
reference  to  this  subject  and  makei  any  suggestions  which  you  deem  pertinent  to  the 
subject  under  consideration. 

"The  Committee  is  not  unmindful  that  it  will  require  some  little  work  on  your 
part  to  furnish  the  information  desired,  but  the  question  is  of  great  importance 
and  is  one  concerning  which  there  is  a  great  deal  of  conflicting  opinion,  and  con- 
cerning which  legislation  has  been  considered  in  Congress  on  several  occasions. 
We  earnestly  urge  that  you  give  this  matter  the  careful  attention  which  its  im- 
portance demands  and  let  us  have  the  benefit  of  your  advice  at  your  earliest 
opportunity. 

"We  would  be  pleased  if  you  would  acknowledge  receipt  of  this  letter  stating 
just  when  we  may  expect  the  information." 

A  number  of  the  commissions  have  not  seen  fit  to  comply  with  our 
request  for  information,  while  others  have  very  kindly  furnished  us  both 
with  information  and  with  their  views  on  this  subject.  We  take  the 
liberty  of  presenting  extracts  from  the  replies  which  have  a  bearing 
upon  this  subject. 

Chairman  Gaudier  of  the  Railroad  Commission  of  Georgia  replies 
as  follows: 

"i.  I  am  mailing  you  under  separate  cover  a  pamphlet  copy  of  our  Fortieth 
Annual  Report.  Section  8  of  the  Act  of  our  General  Assembly  approved  August 
22,  1907,  page  47  of  this  pamphlet,  defines  the  powers  and  duties  of  this  Commis- 
sion in  reference  to  stock  and  bond  issues.  You  will  observe  the  powers  are 
conferred  in  very  broad  and  general  language,  and  leave  the  Commission  with  a 
very  wide  discretion  in  their  exercise.  In  this  connection,  I  also  invite  your  atten- 
tion to  the  opinion  of  our  Special  Attorney,  on  the  question  of  discretion  vested 
as  to  'bonuses/  etc.,  on  page  255. 

"2.  On  page  325  you  will  find  a  table  of  individual  stock  and  bond  approvals 
for  1912,  which  answers  your  second  inquiry.  See  also  page  5  of  Report  for 
general  summary. 

"3.  I  think  you  will  find  your  third  inquiry  fully  answered  on  page  207  et  seq. 

"In  practice  the  Commission  at  times  has  its  own  appraisals  and  estimates  of 
value  made  at  its  expense :  In  other  cases  it  requires  the  petitioner  to  furnish 
appraisals  by  competent  engineers  named  by  the  Commission :  and  frequently, 
if  it  knows  the  engineers  employed  by  the  company,  it  accepts  appraisals  by  them. 

"4.  The  Commission  exercises  its  discretion  as  to  conditions  and  frequently 
imposes  such.  It  requires  subsequent  reports  of  action  under  orders  and  approvals 
issued.  It  specifically  prescribes  the  minimum  prices,  if  bek'v  par,  at  which 
stocks  and  bonds  may  be  disposed  of. 

"5.  In  my  opinion  there  is  no  such  difference  between  a  railroad  and  any  other 
public  utility,  as  would  warrant  the  regulation  of  stock  and  bond  issues  of  the 
latter,  and  not  of  a  railroad.  All  are  serving  the  public,  for  compensation ;  all 
sell  their  securities  alike  to  the  investing  public. 

"6.  In  my  opinion  stock  and  bond  issues  of  railroads  and  of  all  other  public 
utilities,  should  be  under  governmental  supervision  and  regulation. 

"To  give  in  detail  all  the  reasons  for  this  opinion,  would  involve  a  long  dis- 
cussion, briefly,  and  without  enlarging,  I  favor  regulation  as 

"(a).  Protection  to  the  investing  public.  Utilities  are  given  existence,  fran- 
chises, powers,  and  the  right  to  exact  tolls,  by  the  Government.  As  their  creator, 
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government  is  more  or  less  therefore  sponsor  for  their  honest  and  proper  conduct 
in  all  things.  Many  not  well  informed  persons  as  to  government  functions  and 
obligations,  might  ignorantly  assume  that  as  the  'King  can  do  no  wrong,'  his  crea- 
tures likewise,  and  trust  to  this  extent  to  the  creator  seeing  to  it  that  its  creatures 
do  not  defraud  its  subjects.  Many  persons  with  small  funds  for  investment  are 
ignorant  of  values  of  such  stocks  and  bonds,  and  without  means  of  investigating 
such,  had  they  the  ability  and  hence  need  and  ought  to  have  such  investigation 
by  the  government,  and  dissemination  of  information  from  reliable  and  disinter- 
ested sources.  Hence  reports  of  earnings,  expenses,  liabilities,  etc.,  required  by- 
public  service  corporations,  and  their  publication ;  hence  also  'Blue  Sky  laws ;' 
hence  also  the  necessity  of  regulation  of  stock  and  bond  issues  by  utilities,  to-wit, 
protection  to  the  investing  public. 

"(b)  While  capitalization  may  not  legally  or  fairly  demand  consideration  in 
rate  making,  yet  as  a  matter  of  fact  I  have  never  in  my  experience  tried  a  rate 
issue,  that  it  was  not  dragged  in.  A  utility  official  or  attorney  always  reminds  a 
Commission  trying  a  rate  case,  or  passing  upon  the  question  of  the  reasonableness 
of  a  rate,  of  the  fact  that  the  stock  has  never  earned  over  four  per  cent.,  or  that 
the  stockholders  have  never  received  a  dollar,  as  the  case  may  be — and  frequently 
call  attention  to  the  fact  that  stocks  or  bonds,  or  both,  are  held  by  estates,  widows, 
orphans,  colleges,  eleemosynary  institutions,  as  investments,  that  they  paid  good 
money  for  them,  etc.,  and  the  fact  that  they  were  originally  issued  for  nothing 
to  promotors,  etc.,  is  lost  sight  of  or  cannot  be  shown,  with  the  result  that  in 
some  cases,  more  or  less  influence  is  exerted  or  allowed  to  be  felt. 

"The  only  way  to  effectively  stop  such  pleas  and  influences  is  at  the  beginning, 
to  prevent  the  over-issuance  of  securities,  and  their  sale  to  such  innocent  and 
uninformed  buyers  as  may  be  found  gullible  or  susceptible,  so  that  when  reasonable 
rates  are  being  discussed,  their  alleged  equities  may  not  be  exploited,  where  the 
law  has  said  values,  not  capitalization,  should  have  prime  consideration. 

"7.  This  Commission  has  found  its  real  obstacle  to  effective  regulation  of 
railroads  to  be  in  the  fact  that  practically  all  our  trunk  lines  are  now  interstate 
carriers. 

"We  have  not  believed  we  could  regulate  stock  issues  by  a  foreign  corporation ; 
nor  that  we  could  regulate  bond  issues  by  a  foreign  corporation  engaged  in  inter- 
state commerce." 

Chairman  Berry  of  the  Illinois  Commission  writes  as  follows : 

"Referring  to  your  letter  of  June  i6th — my  Secretary  has  answered  your  ist, 
2nd,  3rd  and  4th  questions.  As  to  the  5th  question — permit  me  to  say,  I  do  not 
believe  that  there  is  any  difference  between  a  railroad  and  any  other  public  utility 
that  would  warrant  regulation  of  the  stocks  and  bonds  of  the  utility  and  not  of 
the  railroad.  I  believe  the  same  necessity  exists  for  the  regulation  of  the  financial 
affairs,  so  far  as  issuing  bonds,  etc.,  is  concerned,  of  railroads,  as  of  other  public 
utilities.  It  is  possibly  at  this  time  much  more  difficult  to  reach  a  proper  con- 
clusion in  relation  to  railroads,  for  the  reason  that  they  have  in  the  past  issued 
a  great  many  bonds  and  securities  of  various  kinds  that  are  held  by  innocent  pur- 
chasers, and  just  what  should  be  done  in  relation  to  this,  is  a  matter  exceedingly 
hard  to  determine,  but  that  such  regulation  should  be  made  so  as  to  prevent 
repetition  of  this  class  of  financiering,  I  have  no  doubt. 

"As  to  the  6th  question — I  believe  that  the  stocks  and  bonds  of  railroads  should 
be  regulated  for  the  reason  that  in  fixing  rates  a  Commission  must  allow  certain 
charges,  among  which  must  necessarily  be  the  interest  on  the  bonds  of  the  rail- 
road ;  if  these  are  issued  far  beyond  what  they  should  be,  necessarily  the  fixed 
charges  for  interest  are  unfairly  high.  Also  if  the  bonded  indebtedness  is  beyond 
what  it  should  be,  it  takes  too  large  a  percentage  of  the  income  to  pay  the  interest 
thereon,  leaving  nothing  frequently  for  betterments  of  the  road. 

"These  are  common  reasons ;  of  course  there  might  be  many  others  mentioned, 
but  these  are  the  two  principal  reasons  occurring  to  me  now. 

"As  to  your  7th  question — I  do  not  feel  at  this  time,  in  view  of  the  fact  that  our 
Commission  has  never  gone  officially  into  the  matter,  that  I  have  given  it  sufficient 
study  to  undertake  to  elaborate  at  any  further  length  upon  the  subject." 

Secretary  Reilty  of  the  Indiana  Public  Service  Commission  writes 
as  follows : 
"i.     The    law    of    Indiana    does   not    affect    steam    railroad    capitalization.     The 
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capitalization  of  interurban  and  street  railroads  is  governed  by  Sections  88,  89,  90, 
91.  92,  93.  94.  95  and  9^  of  the  Shively-Spencer  Utility  Commission  Act,  passed 
by  the  last  Legislature  of  this  State.  Copy  of  the  Act  is  enclosed  to  you. 

"2.  The  Legislation  above  referred  to  in  answer  to  question  i,  became  effective 
May  I,  and  very  little  work  of  passing  upon  stocks  and  bonds  has,  as  yet,  been 
done,  amounting  perhaps  to  not  more  than  $50,000. 

"3.  With  reference  to  general  practice  of  the  Commission  relating  to  the  in 
vestigation  of  the  physical  property  and  financial  condition,  and  considering  stock 
and  bond  applications.  The  general  practice  is  as  set  out  in  the  statute,  with 
reference  to  the  amount  that  may  be  issued  and  the  purpose  for  which  it  is  to  be 
used.  The  Commission  acquaints  itself  as  to  whether  or  not  the  company  has 
any  assets  of  any  kind,  the  condition  of  its  business,  whether  a  dividend  paying 
concern  or  not,  and  the  manner  in  which  it  is  managed,  and  such  other  informa- 
tion as  will  advise  the  Commission  as  to  the  reliability  of  the  Company,  and  the 
security  of  the  stock  or  bonds  issued. 

"4.  The  Commission  has  not  adopted  any  definite  standards  not  fixed  by  the 
law,  which  it  prescribes  as  a  condition  incident  to  the  issuing  of  stocks  and  bonds. 
All  stocks  so  far  issued  have  been  required  to  be  sold  at  par  for  cash,  as  well  as  all 
bonds  authorized. 

"5.  There  is  a  difference  between  a  railroad  and  other  public  utility  that  would 
require  the  regulation  of  stocks  and  bonds  of  utilities  and  not  of  railroads,  espe- 
cially is  this  the  case  on  the  part  of  state  commissions,  the  reason  for  which  is  at 
once  apparent. 

"6.  The  Commission  is  of  the  opinion  that  stocks  and  bonds  of  railroads  should 
be  regulated  by  the  Interstate  Commerce  Commission.  This  would  practically 
include  all  railroads  in  the  country  under  the  ruling  of  the  Interstate  Commerce 
Commission.  Where  the  road  is  wholly  within  the  state  and  not  subject  to  state 
regulation,  the  same  should  be  done  by  the  state  commissions. 

"7.  The  scope  of  the  work  of  the  Indiana  Public  Service  Commission  has  been 
so  limited  in  regard  to 'this  subject  that  we  do  not  at  this  time  feel  at  liberty  to 
indulge  in  any  general  suggestions." 

Chairman  Thome  of  the  Iowa  Commission  has  the  following  to  say: 

"In  reply  to  your  first  request  I  am  enclosing  copies  of  the  Iowa  statutes. 

"Relative  to  Nos.  2,  3,  4  and  7,  this  Commission  has  no  jurisdiction. 

"In  regard  to  your  5th  question,  I  can  see  no  substantial  difference  in  the 
requirements  of  railroads  and  public  utility  enterprises  justifying  a  difference  in 
regulation  relative  to  the  issuance  of  stocks  and  bonds. 

"Your  6th  inquiry  raises  a  very  fundamental  and  far  reaching  question.  At  the 
present  time  I  am  of  the  opinion  that  rigid  requirements  as  to  reporting  purposes 
for  which  securities  are  to  be  issued  followed  by  periodical  statements  of  the 
amount  of  such  issues,  and  what  probably  is  received  for  the  same,  together  with 
itemized  statement  of  the  disposal  of  such  receipts,  with  severe  penalties  for 
misrepresentations  in  these  statements,  will  accomplish  most  of  the  purposes  of 
government  regulation. 

"I  think  the  tendency  now  evidenced  of  authorizing  rate  regulating  bodies  to 
approve  securities  is  very  liable  to  result  in  the  injection  of  capitalization  as  an 
important  factor  to  be  taken  into  consideration  in  the  determination  of  reasonable 
rates.  There  are  many  important  objections  to  this  development.  I  could  not 
give  a  reasonable  summary  of  them  in  the  form  of  a  letter. 

"My  ideas  are  not  fixed.  I  am  open  to  conviction.  This  is  one  of  several 
problems  upon  which  I  am  keeping  my  mind  in  abeyance  at  the  present  time." 

Chairman  Finn    of  the  Kentucky  Commission  writes  as  follows: 

"The  constitution  of  Kentucky  provides  as  follows :  Sec.  193 :  Stocks  or  bonds 
not  to  be  issued  unless  for  value.  No  corporation  shall  issue  stocks  or  bonds  except 
for  an  equivalent  in  money  paid  or  labor  done,  or  property  actually  received  and 
applied  to  the  purposes  for  which  such  corporation  was  created,  and  neither  labor 
nor  property  shall  be  received  in  payment  of  stock  or  bonds  at  a  greater  value  than 
the  market  price  at  the  time  such  labor  was  done  or  property  delivered,  and  all 
fictitious  increase  of  stock  of  indebtedness  shall  be  void. 

"No  especial  authority  is  given  to  the  Railroad  Commission  by  the  legislature  to 
supervise  the  capitalization  of  railroads  or  any  other  character  of  corporation  and 
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the  legislature  of  Kentucky  by  Sec.  568  Kentucky  Statutes  has  enacted  the  provi- 
sions of  the  constitution. 

"I  believe  that  there  should  be  state  and  federal  supervision  of  the  issuance  of 
stocks  and  bonds  by  public  service  corporations.  Such  a  law  as  is  provided  in 
Kentucky  by  the  constitution  above  quoted  is  no  preventive  for  fraud  but  makes 
the  innocent  purchaser  of  worthless  stock  the  holder  of  void  securities. 

"It  is  the  policy  of  Courts  and  Commission  to"  protect  stocks  and  bonds  by  priv- 
ileging common  carriers  and  other  public  service  corporations  to  charge  for  the 
services  rendered  the  public  a  sufficient  sum,  at  least,  to  pay  interest  upon  the  bonds 
and  a  reasonable  dividend  upon  the  stocks,  wherefor  it  is  manifest  that  the  public 
has  an  interest  in  the  issual  of  stocks  and  bonds  and  public  authorities  should 
supervise  the  issuance  of  such  stocks  and  bonds  as  a  guarantee  that  the  revenue  col- 
lected shall  pay  interest  and  dividends  on  economical  investments  made  in  good 
faith.  This  will  bring  about  two  beneficial  results,  First:  The  public  will  have 
confidence  in  securities  passed  upon  by  state  and  federal  authority.  Second:  The 
public  will  not  be  required  to  pay  dividends  on  stocks  and  bonds  which  do  not  rep- 
resent actual  values." 

Secretary  Fendall  of  the  Public  Service  Commission  of  Maryland 
replies  to  the  inquiries  as  follows : 

"i.  I  am  sending  you  a  copy  of  the  Public  Service  Commission  Law,  together 
with  the  rules  of  practice  and  procedure  adopted  by  the  Commission,  bound  in  one 
volume. 

"2.  You  have  our  annual  reports  for  1910,  1911  and  1912.  I  enclose  copy  of  table 
of  stock  and  bond  issues  as  approved  by  the  Commission  from  January  3ist  to 
date.  For  the  period  since  the  Commission  was  organized  to  January  ist,  1913,  you 
will  find  similar  tables  in  the  annual  reports  for  those  years. 

"3.  The  general  practice  of  the  Commission  in  its  investigation  into  the  physical 
property  and  financial  condition  of  companies  is  to  have  an  examination  made  of 
the  books  of  the  company  by  the  Commission's  Auditor,  and  where  necessary,  a 
special  report  made  by  the  Commission's  Chief  Engineer  to  determine  the  actual 
value  of  the  property  at  the  time  the  investigation  was  made,  and  the  probable 
actual  cost  of  the  property  at  the  time  the  same  was  constructed.  The  Commission 
requires  all  public  service  corporations  to  file  with  it  annually,  an  annual  report 
setting  forth  fully  the  earnings  and  expenses  and  all  other  matters  of  such  char- 
acter. So  far,  the  Commission  has  done  little  in  the  matter  of  investigating  the  rail- 
way companies  along  these  lines. 

"4.  The  Commission  has  no  fixed  rule  as  to  imposing  conditions  contingent  upon 
which  stocks  and  bonds  may  be  issued.  After  an  investigation,  and  obtaining  all 
the  facts  possible,  they  approve  or  disapprove  the  issue  of  stocks  and  bonds. 
Matters  of  this  character  are  set  forth  at  length  either  in  the  opinion  in  the  case 
or  in  the  various  orders  of  the  Commission  filed  in  the  various  cases.  These  opin- 
ions and  orders  may  be  found  in  the  annual  reports  of  the  Commission  heretofore 
referred  to. 

"5.  The  Commission  sees  no  difference  between  railway  companies  and  the  other 
public  service  corporations  so  far  as  the  issue  of  stocks  and  bonds  is  concerned,  as 
these  matters  have  direct  bearing  upon  rate  making,  the  rates  and  charges  made  by 
corporations  of  all  sorts  being  vital  questions  with  the  public.  The  foregoing  ap- 
pears to  cover  Question  No.  6. 

"7.  The  most  important  cases  taken  up  by  the  Commission  have  been  the  regula- 
tion of  the  Chesapeake  and  Potomac  Telephone  Company  of  Baltimore,  in  which 
case  two  opinions  have  been  prepared  in  pamphlet  form,  and  second,  the  investiga- 
tion of  the  Consolidated  Gas,  Electric  Light  &  Power  Company  of  Baltimore, 
copies  of  which  pamphlets  we  are  sending  you  under  separate  cover.  The  cases 
conaing  before  the  Commission  are  so  varied  that  it  is  hard  to  formulate  any  special 
course  of  procedure,  and  the  Commission,  therefore,  in  making  its  investigations 
was  largely  governed  by  circumstances  as  brought  out  by  the  testimony  at  the 
hearings,  or  from  information  obtained  from  its  Engineering  Department,  its 
Accounting  Department  and  its  Legal  Department." 

Chairman  Hemans  of  the  Michigan  Commission  writes  as  follows: 

"It  will  be  noted  that  this  statute  contains  the  provisions  that  the  Commission 
must  find  and  certify  that  the  stock  and  bonds  are  reasonably  required  for  the 
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purposes  of  the  corporation.  This  provision  is  lacking  from  many  stock  and  bond 
laws,  with  the  result  that  the  courts  of  some  states  have  held  that  where  the 
articles  of  association  set  forth  that  the  corporation  was  organized  for  cash  that 
the  Commission  had  no  jurisdiction  to  inquire  for  what  the  capital  was  to  be 
expended.  This,  to  a  considerable  extent,  limits  the  inquiry  of  the  Commission. 

"As  to  your  second  inquiry,  would  say  that  our  fiscal  year  does  not  end  on  the 
ist  of  July,  1913,  and  so  we  are  unable  to  give  you  the  figures  for  that  year.  You 
will  find  in  the  Report  of  the  Michigan  Railroad  Commission  for  1910,  on  pages 
16  to  19  inclusive,  and  in  the  Report  for  1911,  pages  22  to  24  inclusive,  an  answer 
to  your  inquiry  whether  the  amount  of  notes,  stock  and  bonds  allowed  to  the 
various  classes  of  corporations  are  segregated. 

"Third:  It  will  be  noted  that  by  the  amendement  to  the  statute  of  1911,  the 
Commission  is  authorized  to  direct  the  appraisal  of  property,  and  to  require  the 
expense  to  be  paid  by  the  applicant.  In  every  application  of  considerable  moment, 
appraisements  have  been  required.  They  have  generally  been  made  by  the  Engin- 
eering Department  of  our  State  University  at  Ann  Arbor.  So  far,  the 
appraisements  required  have  generally  been  in  water  power,  electric  light  and  gas 
utilities.  Parties  knowing  the  facts  are  required  to  appear  before  the  Commission 
and  supplement  appraisements  by  their  sworn  statements. 

"Fourth:  The  order  of  the  Commission  generally,  and  I  may  say  universally 
requires  capital  stock  to  be  sold  at  not  less  than  par.  The  statute  imposes  no  limi- 
tations, but  in  the  case  of  bonds  the  Commission  is  governed  by  what  the  evidence 
shows  can  be  realized  for  the  securities.  In  but  one  or  two  instances  have  bonds 
been  allowed  to  be  sold  at  less  than  80^;  a  great  majority  of  cases  are  fixed  at 
85.  The  specific  purposes  for  which  the  moneys  are  to  be  used  are  specified,  and 
the  Company  is  required  to  report  once  every  six  months  as  to  the  amount  of  the 
securities  sold  and  the  purpose  or  purposes  to  which  the  money  has  been  applied. 

"Fifth :  •  In  the  opinion  of  the  writer,  there  is  no  difference  between  a  railroad 
and  any  other  public  utility. 

"Sixth :  To  the  regulation  of  railway  securities  publicity  is  given  that  we  believe 
to  be  very  helpful.  Stock  and  bond  regulation,  we  believe,  has  become  very  accept- 
able to  the  railways  of  Michigan.  In  common  with  other  utilities,  we  believe  they 
have  come  to  appreciate  the  value  of  the  inquiry  that  is  made  preceding  the  author- 
ization of  an  issue.  However,  when  there  has  been,  a  question  as  to  whether  there 
was  a  legal  obligation  to  come  before  the  Commission,  utilities  quite  uniformly, 
including  railroads,  resolved  the  question  of  doubt  in  favor  of  regulation,  and 
present  their  matter  to  the  Commission,  preferring  to  present  the  matter  and  obtain 
the  benefit  of  the  Commission's  order. 

"The  stock  and  bond  feature  of  this  Commission's  duties  is  one  that  requires 
considerable  time,  but  unquestionably  is  of  considerable  public  value,  and  is  quite 
uniformly  commended  by  both  corporate  interest  and  the  public  generally.  We 
are  enclosing  herewith  copy  of  the  rules  regulating  application  to  the  Commission 
in  stock  and  bond  matters,  together  with  a  blank  form  applicable  to  petitions  for 
capital  stock.  In  case  of  application  for  bonds  we  have  no  blank  form,  although 
it  generally  conforms  to  the  blank  enclosed." 

Secretary  Bradbury  of  the  Missouri  Commission  writes  as  follows : 

"i.  I  am  sending  you,  under  other  cover,  copy  of  the  law  creating  this  Com- 
mission and  fixing  their  powers  and  duties. 

"2.  This  Commission  has  been  in  existence  only  since  April  15,  1913,  and  of 
course,  within  that  brief  period  has  not  had  time  to  organize  sufficiently  to  have 
accomplished  much.  The  old  Railroad  Commission,  which  was  succeeded  by  this 
one,  had  no  jurisdiction  over  matters  inquired  about. 

"3.     Within  the  short  time  of  2l/2  months  nothing  has  been  accomplished. 

"4.  For  answer  to  this  question,  I  can  only  refer  you  to  the  law,  copy  of  which 
I  am  sending  you,  Sections  54  to  59.  relating  to  railroads  and  street  railroads ; 
Section  73  to  77  relating  to  gas  corporations,  electric  corporations  and  water  cor- 
porations ;  Sections  97  to  100,  relating  to  telegraph  and  telephone  corporations. 

"5.  The  fact  that  the  law  being  practically  the  same  as  to  all  utilities  under  the 
jurisdiction  of  the  Commission  with  reference  to  issuance  of  stocks  and  bonds  is 
conclusive  that  the  legislative  intent  was  that  supervision  of  stocks  and  bonds 
issues  of  one  utility  is  as  important  as  another. 

"6.  The  answer  is  yes.  One  could  write  at  great  length  on  this  subject  but  it  is 
probably  sufficient  to  say  it  is  important  to  know  what  use  is  made  of  the  pro- 
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ceeds  of  sales ;  what  proportion  is  going  into  the  betterment  of  the  property  or 
the  purchase  of  new ;  that  the  total  amount  invested  may  be  known  so  that  the 
property  may  not  be  unreasonably  burdened  with  debt ;  that  a  reasonably  remuner- 
ative return  may  be  had  from  rates  which  are  reasonable,  so  that  the  carrier  may 
have  only  a  fair  proportion  of  the  cost  to  the  consumer  or  user  of  any  commodity. 
This  adjustment  cannot  be  made  without  a  reckoning  of  all  the  elements  which 
enter  into  and  become  a  part  of  the  whole  both  of  earnings  and  expenses." 

]\Ir.  Maltbie  of  the  Xew  York  Public  Service  Commission,  First 
District,  gives  us  the  following : 

"i.  Under  separate  cover,  I  send  you  a  copy  of  the  Public  Service  Commission's 
Law.  The  special  sections  relating  to  capitalization  are  54,  55a,  55,  69,  6oa,  70, 
100,  101  and  lOia.  Of  course,  there  are  many  other  statutory  provisions  regarding 
the  issuance  of  stocks  and  bonds.  I  refer  to  such  provisions  as  usually  occur  in 
statutes  regulating  the  formation  and  management  of  corporations. 

''2.  The  statistics  regarding  securities  submitted  to  the  Commission  are  not 
prepared  for  the  year  ending  Juy  i,  1913,  but  the  following  summary  for  the 
period  from  July  i,  1907  to  December  31,  1912,  will  doubtless  furnish  the  informa- 
tion you  desire  : 

"Amount  of  securities  for  which  approval  was  asked $398,283.684.84 

"        allowed      230,193,219.00 

not   allowed    151,778,311.12 

covered   by   applications    withdrawn 6,490,000.00 

"        of  applications  pending  at  the  end  of  the  year....         9,822,154.72 

"Included  in  the  amount  allowed  are  securities  totalling  $121,117,500.00,  which 
the  court  ordered  the  Commission  to  approve  pro  forma,  ruling  that  we  had  noth- 
ing to  do  with  the  merits  of  the  case  and  that  our  approval  was  only  a  matter  of 
form. 

"3.  I  am  also  sending  a  copy  of  our  rules  of  procedure.  You  will  find  therin 
the  rules  applicable  to  security  cases  and  also  the  standard  forms  which  we  have 
adopted.  The  scope  of  our  investigation  depends,  to  a  considerable  extent,  upon 
the  nature  of  the  case.  If  from  our  previous  investigations  we  know  the  com- 
pany to  be  in  good  financial  condition,  our  investigation  is  practically  limited  to  a 
determination  of  whether  the  money  is  needed  for  the  purposes  specified,  whether 
the  purposes  are  legitimate,  whether  the  estimates  are  reasonable  and 
whether  the  expenditures  are  properly  chargeable  to  capital  or  should  l>e 
charged  to  income.  If  the  case  relates  to  the  issue  of  bonds,  a  most 
important  question  is  whether  the  company  will  certainly  earn  sufficient 
net  profits  to  pay  the  interest.  We  do  not  approve  the  issuance  of 
securities  in  cases  where  it  is  not  reasonably  certain  that  the  interest  will  be 
earned,  for  obviously  it  would  be  futile  to  issue  bonds  and  then  have  a  receiver 
appointed  when  the  first  interest  payments  were  due.  If  stock  and  bonds  ore  to 
be  issued  the  question  of  the  relationship  between  stocks  and  bonds  is  considered. 
It  is  almost  impossible  to  outline  all  of  the  points  considered,  for  each  case  usually 
raises  some  new  question,  and  in  order  to  state  fully  the  position  of  our  Com- 
mission, it  would  be  necessary  to  review  all  of  the  decisions. 

"4.  An  examination  of  our  model  clauses  in  the  Rules  of  Procedure  in  the 
Commission  will  show  that  conditions  are  attached  to  practically  every  security 
order.  Stock  may  not  be  issued  below  par  according  to  the  general  law  of  the 
State  of  New  York,  and  in  the  case  of  bonds  we  strenuously  endeavor  to  see  that 
the  company  gets  the  full  market  price  for  the  bonds  and  that  the  discount  is 
reasonable  if  they  are  issued  at  a  discount.  In  practically  every  case  the  order 
prescribes  the  price  at  which  securities  may  be  issued,  the  purposes  for  which  the 
money  is  to  be  spent,  the  methods  of  accounting  for  the  proceeds  of  securities,  etc. 

''5.  I  know  of  no  reason  why  the  securities  of  other  utilities  should  be  regu- 
lated and  those  of  railroad  corporations  excluded  from  regulation  and  supervison 
by  some  governmental  authority. 

"6.  In  my  opinion,  the  issuance  of  railroad  securities  should  be  regulated,  and 
effectively  regulated,  but  I  would  prefer  to  have  no  regulation  to  that  which  is  not 
effective,  for  a  form  of  regulation  without  substance  is  worse  than  no  regulation, 
principally  because  it  misleads  and  tends  to  make  investors  believe  that  they  are 
protected  when  in  fact  there  is  no  protection  whatever.  It  is  impossible  for  me  to 
go  fully  into  the  arguments  for  regulation  of  securities,  but  briefly,  the  state  owes 
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a  duty  towards  investors  as  well  as  it  does  towards  shippers  or  passengers.  Further 
proper  regulation  of  securities  will  ultimately  effect  rates  and  service.  It  may  not 
immediately,  but  in  the  long  run  better  service  and  lower  rates  will  be  given  by 
corporations  that  are  upon  a  sound  financial  basis  than  by  those  having  a  great 
over-capitalization  and  unsound  finances. 

"7.  See  opinions  published  in  the  reports  of  the  Commission  on  capitalization 
matters." 

President  Stutsman  of  the  North  Dakota  Commission  writes  as  fol- 
lows : 

"We  have  no  laws  in  this  state  affecting  railway  corporations.  I  am  sending 
you  under  separate  cover  a  pamphlet  copy  of  the  laws  affecting  the  duties  of  the 
commission.  Nor  does  our  commission  have  any  jurisdiction  over  either  public 
utilities  nor  the  issuance  of  stocks  and  bonds  by  them. 

".This  being  the  case  I  am  hardly  in  position  to  make  any  very  valuable  sug- 
gestions. Our  laws  are  defective,  to  my  notion,  in  not  regulating  the  issuance  of 
stocks  and  bonds  by  railway  companies  and  all  public  utility  corporations  of  the 
state,  but  we  will  probably  come  to  this  in  the  next  few  years.  In  my  opinion  the 
issuance  of  stocks  and  bonds  by  railway  companies  should  be  regulated  the  same 
as  the  issuance  of  stocks  and  bonds  by  any  other  public  service  corporation.  My 
reason  for  so  believing  is  that  in  the  regulation  of  railroads  within  the  state-  it  is 
essential  to  know  the  value  of  the  property  used  by  the  corporations,  and  not  only 
the  physical  valuation  should  be  considered  but  also  the  issuance  of  stocks  and 
bonds  by  the  companies." 

Commissioner  Gothlin  of  the  Ohio  Public  Service  Commission  writes 
as  follows : 

"By  way  of  answer  to  your  first  question,  I  am  enclosing  you  copy  of  our 
Utility  Law. 

.  "I  am  unable  to  give  you  a  reply  to  your  second  question :  Since  The  Public 
Service  Commission  of  Ohio  was  organized,  July  i,  1911,  we  have  issued  581 
orders,  most  of  them  with  reference  to  stocks  and  bonds.  Each  case  was,  of 
course,  handled  by  itself,  and  a  separate  order  issued.  We  have  never  computed 
the  total  amount  of  stocks  or  bonds  authorized;  to  do  this,  would  necessitate 
going  over  each  individual  order,  and  would  require  the  work  of  one  clerk  for 
several  days.  Some  of  the  orders  authorized  amount  as  high  as  $15,000,000.00; 
others  authorized  less  than  $1,000.00  each. 

"With  reference  to  your  third  question,  will  say  that  we  require  a  hearing  in  each 
case,  and  at  such  hearing  endeavor  to  secure  from  officials  of  the  petitioning  corpo- 
ration, all  the  information  possible  with  reference  to  value  of  the  property,  earning 
capability,  operating  expense,  and  necessity  for  the  issue.  This  is  usually  followed 
by  an  investigation  by  our  own  expert. 

"With  reference  to  the  fourth  question,  will  say  that  our  orders  always  pre- 
scribe the  price  at  which  the  stocks  or  bonds  shall  be  sold.  We  aim  to  keep  as 
near  par  as  circumstances  in  each  case  will  permit,  although  we  have  in  a  few 
cases  authorized  the  sale  of  stocks  and  bonds  at  eighty.  Our  orders  also  require 
neriodical  reports  as  to  the  amount  of  stocks  or  bonds  sold  under  the  order,  and 
the  application  of  the  proceeds. 

"With  reference  to  your  fifth  question,  will  say  that  I  know  of  no  reason  why 
the  capitalization  and  indebtedness  of  railroad  corporations  should  not  be  subject 
to  regulation,  just  as  are  utility  corporations,  and  in  Ohio  the  same  law  applies 
to  both. 

"With  reference  to  regulation  by  State  Commissions,  however,  a  difficulty  arises 
with  reference  to  railroad  corporations  that  does  not  usually  arise  with  reference 
to  utility  corporations :  I  mean  that  railroads  usually  traverse  more  than  one 
state,  and  while  the  application  of  the  proceeds  derived  from  the  sale  of  stocks 
or  bonds  may  be  used  in  more  than  one  state,  the  mortgage  is  not  usually  separ- 
able, nor  is  the  stock  issue  separable.  A  state  can,  of  course,  only  investigate  the 
application  of  the  proceeds  to  property  in  that  particular  state. 

"Your  sixth  question  hinges  on  the  fifth.  I  believe  that  stock  and  bond  issuing 
of  railroads  should  be  regulated  because  'watered'  capitalization  is  antagonistic  to 
public  welfare.  Railroads  are  not  entitled  to  earn  dividends  on  'water.'  But  stocks 
and  bonds  both  find  their  way  into  the  hands  of  innocent  holders,  and  the  refusal 
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on  the  part  of  public  authority  to  allow  a  railroad  to  earn  an  adequate  return  upon 
capitalization,  re-acts  upon  those  who  acquired  possession  of  such  stocks  and  bonds 
in  good  faith. 

"With  reference  to  your  seventh  question,  will  say  that  some  people  hold  that 
public  authority  need  not  concern  itself  as  to  the  investor ;  that  if  the  rates  are 
adjusted  upon  a  basis  of  actual  investment,  the  unwise  investor  may  not  justly 
complain.  I  am  doubtful  as  to  the  equity  of  this  view.  I  take  it  that  a  commis- 
sion, invested  with  authority  to  supervise  the  issuing  of  stocks  and  bonds  of 
public  utilities  and  railroads,  owe  a  duty  to  the  investor  as  well  as  to  the  general 
public;  that  we  may  not  shut  our  eyes  to  irregularity  in  undue  expansion  of  capital, 
because  of  the  fact  that  the  rate-making  power  may  protect  the  public  against  the 
effect  of  the  'water*  in  the  capitalization." 

Chairman  Love  of  the  Oklahoma  Corporation  Commission  writes  as 
follows : 

"Acknowledging  receipt  of  your  letter  relative  to  laws  affecting  railway  capitali- 
zation, the  extent  of  the  work  of  the  Commission  with  reference  to  investigations 
of  proposed  stock  and  bond  issues,  you  are  advised  that  this  Commission  has  had 
before  every  session  of  our  legislature  since  the  advent  of  the  state  into  the  Union 
a  proposed  law  authorizing  this  Commission  to  regulate  stock  and  bond  issues, 
but  no  legislature  up  to  date  has  seen  fit  to  enact  such  a  law." 

The  Railroad  Commission  of  Oregon  responded  through  Chairman 
Miller,  whose  views,  as  a  member  of  this  Committee,  are  expressed  in 
this  report. 

Chairman  Enloe  of  the  Tennessee  Commission  gives  us  the  following 
reply : 

"Replying  to  your  favor  of  the  i6th  inst,  I  have  to  say  that  Tennessee  has  not 
passed  any  law  authorizing  this  Commission  to  deal  with  the  matter  of  railway 
capitalization. 

"In  answer  to  your  5th  question,  will  state  that  I  am  of  the  opinion  that  there 
should  be  regulation  of  the  amount  of  stocks  and  bonds  which  may  be  issued  by 
railroads,  and  other  corporations.  I  do  not  see  any  reason  why  there  should  be 
any  distinction  made  between  railways  and  other  corporations  of  this  character. 

"I  think  the  interest  which  the  public  has  in  all  public  utilities  demands  govern- 
mental supervision  of  rates,  service  and  capitalization  to  the  extent  of  securing 
reasonable  rates,  good  service  and  financial  stability  for  such  enterprises. 

"Over  capitalization  is  injurious  to  the  investing  public,  and  to  all  public  utility 
corporations,  because  it  shakes  the  confidence  of  investors  in  the  value  of  such 
securities,  and  in  fact  impairs  the  value  of  the  securities  themselves 

"Over  capitalization  also  injuriously  affects  the  public  who  are  patrons  of  public 
utility  corporations,  because  the  management  of  such  corporations  attempt  to  adjust 
their  rates  so  as  to  earn  interest  and  dividends  on  the  water,  as  well  as  on  the 
actual  capital  represented  in  the  stock  and  bonds  of  the  company." 

Chairman  Prentis  of  the  Corporation  Commission  of  Virginia  reports 
as  follows: 

"Replying  thereto,  I  would  say  that  this  State  does  not  undertake  to  control  the 
issuance  of  stocks  and  bonds  of  railways  or  other  corporations.  Our  plan  is  not 
to  control  such  issues,  but  to  require  absolute  publicity  with  reference  thereto. 
This  you  know  is  the  plan  recommended  by  the  commission  appointed  by  the 
Federal  government  which  was  headed  by  President  Hadley,  of  Yale,  though  it  is 
not  new  in  Virginia,  having  been  in  effect  since  1903.  I  herewith  enclose  blank 
forms  which  we  require  to  be  executed  before  the  issuance  of  stocks  and  bonds  by 
all  corporations  in  this  State.  The  Constitutional  provision  and  statutes  are  printed 
on  the  forms.  I  think  that  this  answers  all  of  your  questions  as  to  the  practice 
of  this  Commission  with  reference  to  railway  stocks  and  bonds. 

"You  will  note  that  we  permit  the  issuance  of  stock  and  bonds  for  any  con- 
sideration approved  by  the  board  of  directors,  but  whatever  that  consideration  may 
be,  and  however  insignificant  it  may  be,  the  facts  must  be  disclosed  by  sworn  stock 
and  bond  statements,  which  are  public  records  and  open  to  public  inspection  on 
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file  with  this  department.  There  can  be  no  concealment  as  to  the  real  considera- 
tion received  by  any  corporation  in  Virginia  for  its  stock  and  bond  issues  if  the 
law  is  complied  with.  Monk  against  Barnett,  113  Va.,  635,  is  a  pertinent  case  con- 
struing this  statute.  The  Commission  would  not  now  accept  a  stock  statement  as 
vague  and  general  as  to  stock  statement  which  was  filed  in  that  case,  but  the 
practice  now  is  to  require  a  very  much  greater  particularity  so  as  to  give  the  public 
full  information. 

"I  have  not  given  the  general  question  such  consideration  as  to  enable  me  to 
express  any  opinion  which  I  think  would  be  of  any  value  in  connection  with  your 
5th,  6th  and  7th  questions. 

"Referring  to  your  second  question  as  to  the  amount  of  bonds,  notes  or  evi- 
dences of  indebtedness  passed  upon  by  this  Commission  for  the  current  fiscal  year, 
I  would  say  that  I  do  not  suppose  that  you  care  for  this,  as  we  do  not  really  con- 
trol the  amount  of  such  capitalization.  If,  however,  you  wish  this  information, 
we  will  endeavor  to  find  the  time  to  work  it  up  for  you." 

Chairman  Watson  of  the  Vermont  Commission  replies  as  follows : 

"ist.  I  have  asked  the  State  Librarian  to  forward  to  your  address  a  pamphlet 
covering  the  laws  affecting  railway  capitalization  if  such  pamphlet  is  published.  I 
send  you  under  separate  cover  copy  of  the  laws  governing  the  Vermont  Public 
Service  Commission. 

"2nd.  The  extent  of  our  work  covering  capitalization  of  public  utilities  is  confined 
to  hearings  and  orders  on  petitions  of  corporations  for  permission  to  issue  bonds 
and  stock  or  to  increase  capital  stock.  Our  records  show  that  this  work  is  about 
equally  divided  between  street  railway  corporations  and  all  the  public  service  cor- 
porations. The  extent  of  this  work  is  not  great.  You  can  form  an  estimate  of 
its  extent  and  nature  from  an  inspection  of  our  biennial  report  for  1912,  which 
you  already  have.  The  work  for  1913  has  not  yet  been  reported,  but  a  list  such 
as  you  ask  for  is  given  below : 

RAILWAYS. 

March,  1913,  Rutland  Railroad  Co.  Equipment  Trust  for   1913.     Trustees'  Cer- 
tificate $495,000. 
June,  1913,  St.  Albans  &  Swanton  Traction  Co.  $75,000  5%  mortgage  bonds. 

ELECTRIC  LIGHT  &  POWER  COMPANIES. 

July  23,  1912,  Western  Vermont  Power  &  Light  Co.,  Rutland,  Vt.,  $200,000  5% 
20  yr.  mortgage  bonds,  $120,000.  Common  stock. 

Nov.  1912.  Frontier  Electric  Co.,  North  Troy,  Vt.,  $75,000.  5%  20  yr.  mortgage 
bonds,  $78,200  capital  stock. 

Nov.  1912.  Western  Vermont  Power  &  Light  Co.,  Rutland,  Vt.  $200,000  5% 
mortgage  bonds. 

June,  1913.  Colonial  Power  &  Light  Co.,  Rutland,  Vt.  $379,000  5%  mortgage 
bonds,  $260,000.  Common  Stock. 

TELEPHONE  AND  TELEGRAPH  COMPANIES. 

April,  1913.  Springfield  Local  Telephone  Co.,  Springfield,  Vt.  $6000.  Capital 
stock. 

"3rd.  We  have  made  a  thorough  expert  investigation  into  the  physical  valuation 
of  the  property,  financial  condition  and  earning  power  of  the  utility  affected  in 
considering  the  authorizing  of  stock  and  bond  issues.  We  have  recently  adopted 
the  policy  of  not  authorizing  an  issue  of  bonds  in  excess  of  the  actual  fair  market 
value  of  the  physical  property  keeping  in  mind  its  earning  capacity,  if  a  going 
concern.  Such  elements  as  prospective  profits  or  earnings,  speculative  values  of 
water  rights,  storage  capacity,  increase  of  demand  for  product,  etc.,  we  give  little 
weight  in  fixing  of  a  bond  issue.  Our  general  rule  is  that  the  public  in  purchasing 
bonds  whose  issue  has  been  authorized  by  us  shall  be  protected  as  far  as  possible 
from  inflated  values  and  that,  if  the  company  fails,  such  bonds  may  be  liquidated 
at  as  near  par  as  possible.  To  this  end  we  employ  acknowledged  experts  to  make 
detailed  reports  of  the  physical  condition  of  the  properties  and  we  also  require 
sworn  evidence  of  financial  condition.  We  also  have  the  regular  sworn  reports 
of  the  companies  to  our  commission. 

"4th.  Conditions  imposed  usually  relate  to  the  bonds.  We  fix  price  at  which 
they  may  be  sold.  We  regulate  amount  of  issue  on  the  applicant's  indebtedness 
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as  one  of  the  elements  governing  our  judgment  as  to  such  amount.  Often  the 
bonds  are  issued  for  the  very  purpose  of  liquidating  outstanding  indebtedness  and 
whatever  the  purpose  of  the  issue,  we  establish  a  condition  that  the  bonds  shall  be 
used  for  that  specific  purpose  and  no  other.  We  also  fix  rate  of  interest  and 
require  semi-annual  sworn  reports  of  the  doings  of  the  corporation  under  our 
order. 

"5th.  It  would  be  manifestly  unwise  for  me  to  express  an  opinion  in  this 
matter.  I  am  now  on  the  commission  and  have  had  no  time  to  fairly  consider  the 
question.  Unofficially,  I  have  wondered  why  the  capitalization  and  financial 
affairs  of  railroads  were  not  more  generally  made  the  subject  of  investigation  and 
regulation  by  the  State.  It  is  said  that  if  railroad  companies  were  to  be  held  to 
strict  accountability  for  the  real  value  in  their  stocks  and  bonds  and  restricted 
to  something  like  real  values  as  basis  of  their  stock  and  bond  issues,  the  railroad 
business  of  this  county  would  suddenly  cease.  What .  a  confession !  Or  rather 
what  a  condition  of  affairs  this  confession  admits.  There  is  something  rotten  in 
Denmark  when  a  public  utility  confessedly  operates  a  fraud  on  the  very  power 
that  created  it. 

"6th.     I  do  not  care  to  say  more  at  this  time  than  appears  in  answer  5. 

"7th.  In  addition  to  the  foregoing  I  might  say  that  in  all  these  matters  we 
notify  the  Attorney  General  of  the  state  and  in  important  cases  he  attends  the 
hearings  or  sends  a  representative  and  cross-examines  all  witnesses.  Our  order 
is  sent  to  him  for  approval  and  we  try  to  make  the  record  one  which  if  obeyed 
will  protect  the  public.  We  consider  our  authorization  to  be  in  a  sense  the  stamp 
of  approval  of  the  State  and  certainly  .the  corporation  so  treats  it  in  its  attempts 
to  sell  its  bonds.  Therefore  we  seem  bound  to  as  safe  a  course  as  can  reasonably 
be  adopted.  The  limitation  of  a  bond  issue  to  the  fair  market  value  of  the  plant 
without  regard  to  prospective  or  speculative  values  is  considered  by  the  corpora- 
tions to  be  too  severe  a  rule — that  it  will  drive  capital  from  Vermont  and  set  back 
her  development.  If  this  proves  to  be  true  we  shall  regret  it,  but  we  do  not 
think  that  result  will  follow.  In  any  event,  our  rule  is  a  safe  one,  and  'safety 
first'  has  come  to  be  a  good  motto. 

"I  hope  an  examination  of  the  Commission's  report  for  1912  will  disclose  much 
information  that  I  have  herein  failed  to  give.  I  regret  that  I  have  not  had  the 
time  to  go  into  the  matter  more  fully." 

Chairman  Roemer  of  the  Wisconsin  Coinmission  reports  as  follows: 

"i.  The  law  in  this  state  affecting  railway  capitalization  is  published  in  the 
form  of  a  pamphlet  which  is  herewith  enclosed.  The  law  relates  to  the  issuance 
of  stock  and  bonds  of  all  public  service  corporations. 

"2.  Whenever  a  public  service  corporation  applies  to  the  commission  for 
authority  to  issue  stock  and  bonds  for  the  purpose  of  making  additions  or  ex- 
tensions to  its  plant  the  plans  and  specifications  are  submitted  to  the  Commission 
with  the  application.  The  engineers  then  pass  upon  the  plans  and  specifications 
with  a  view  of  ascertaining  the  cost  of  the  work.  The  report  of  the  engineers  is 
a  guide  to  the  commission  in  granting  the  authority. 

"The  total  of  stock,  bond  and  note  authorizations  granted  by  this  commission 
between  July  I,  1912,  and  June  30,  1913,  is  as  follows: 

Railroad   stock    $    5,546,200.00 

Railroad  bonds  and  notes 19,049,000.00 

Guaranty  of  railroad  bonds 2i6,3i2,ooo.oo# 

Railroad  equipment  trust  certificates 10,000,000.00 


Total    Railroad    Authorization    $250,907,200.00 

Public  utility  stock  $    2,474,457.00 

Public  utility  bonds  and  notes 5,577,8so.oo 


Total  public  utility  authorization $    8,052,307.00 

Total  authorizations   $258,959,507.00 

#This  item  includes  an  authorization  to  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  to  guarantee  the  bonds  of  the  Chicago, 
Milwaukee  &  Puget  Sound  Railway  Co.  in  an  amount  not  exceeding 
$200,000,000.00.  The  entire  sum  of  $200,000,000.00  is  included  in  the 
total  of  $216,312,000.00. 
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"3.  The  commission  makes  investigations  for  the  purpose  of  ascertaining  the 
value  of  the  physical  property  whenever  a  corporation  seeks  to  issue  stock  for  the  pur- 
pose of  acquiring  the  same.  As  to  future  issues,  we  only  deal  with  the  question 
of  the  amount  reasonably  required  for  the  proposed  purposes. 

"4.  The  commission  has  no  power  to  impose  any  conditions  upon  which  stock 
and  bonds  may  be  issued  other  than  those  prescribed  in  the  statute.  The  Supreme 
Court  of  Minnesota  held  that  the  fixing  of  terms  and  conditions  upon  which 
stock  may  be  issued  is  a  legislative  function  which  cannot  be  delegated  to  an 
administrative  board.  When  our  stock  and  bond  law  was  first  drafted  the  ruling 
of  the  supreme  court  of  Minnesota  was  the  cause  of  all  terms  and  conditions  upon 
which  stock  and  bonds  could  be  issued  being  placed  in  the  statute. 

"5.  There  is  no  fundamental  difference  between  a  railroad  and  any  other  public 
utility  that  would  warrant  the  regulation  of  stock  and  bonds  of  the  latter  utility, 
but  not  of  the  railroads.  In  case  of  interstate  roads,  it  would  be  much  better 
if  the  federal  government  assumed  the  regulation  of  the  issuance  of  their  securities. 
Where  a  road  runs  through  several  states  and  is  obliged  to  obtain  authority  in  each 
state  there  is  danger  of  a  conflict  between  the  different  laws. 

"6.  It  is  my  opinion  that  stock  and  bonds  of  railroads  should  be  regulated. 
These  securities  are  the  most  popular  with  the  investing  public.  If  we  are  to 
protect  the  investor,  and  that  in  my  judgment  is  the  only  reason  for  regulating 
the  issuance  of  corporate  securities,  we  should  certainly  regulate  those  securities 
which  have  the  most  ready  sale  and  are  more  widely  scattered  than  any  other. 

"I  am  enclosing  herewith  a  copy  of  a  letter  to  the  National  Civic  Federation 
which  expresses  my  personal  views  of  the  present  system  of  regulating  the  securities 
of  public  service  corporations  adopted  by  most  of  'the  states." 

The  views  expressed  by  Mr.  Roemer  in  his  letter  to  the  National 
Civic  Federation  are  of  sufficient  importance  in  the  opinion  of  the 
Committee,  that  we  have  set  the  letter  out  in  full : 

"I  have  not  had  the  opportunity  of  studying  carefully  the  proposed  bill  for  the 
regulation  of  public  utilities.  However,  I  have  some  general  comments  to  make 
upon  the  provisions  relating  to  the  issuance  of  stock  and  bonds.  The  more  I  study 
and  reflect  upon  the  regulation  of  stock  and  bond  issues  by  public  authorities,  the 
more  I  am  inclined  to  the  opinion  that  my  views  when  I  redrafted  the  Wisconsin 
stock  and  bond  law  were  unduly  influenced  by  the  prevailing  prejudice  against 
the  sin  of  watered  stock.  Tn  providing  a  remedy  for  this  admitted  evil,  it  is  a 
question  in  my  mind  whether  other  evils  are  not  already  resulting  from  the  scheme 
of  supervision  of  stock  and  bond  issues  provided  in  our  law,  and  in  substance 
incorporated  in  your  model  bill,  which  will  tend  to  defeat  in  a  great  measure  the 
purpose  of  the  act,  and  will  also  likely  embarrass,  in  certain  instances,  the  commis- 
sion in  performing  its  primary  function  of  supervising  and  regulating  the  rates 
and  services  of  public  service  corporations. 

"As  I  view  the  matter,  the  regulation  of  the  issues  of  corporate  securities  is  and 
must  be  for  the  benefit  of  the  investors.  It  has  no  bearing,  independent  of 
statutory  provision,  upon  the  question  of  rates.  The  proper  return  upon  the 
investment  in  a  public  utility  is,  under  the  ruling  of  the  court  of  last  resort,  based 
upon  the  fair  value  of  the  property  devoted  to  the  public  service.  This  doctrine, 
however,  seems  to  have  been  somewhat  modified  in  the  Consolidated  Gas  Com- 
pany case  because  of  the  statute  of  New  York  which  authorized  the  capitalization 
of  the  franchises  of  the  individual  corporations  which  were  combined.  The  court 
took  the  broad  moral  ground  that  the  state,  having  authorized  the  capitalization 
of  these  franchises  and  the  securities  having  been  sold  on  the  faith  of  such 
authorization  such  securities  should  be  taken  into  consideration  in  determining  the 
fair  value  of  the  property.  It  is  evident  that  the  logic  of  this  ruling,  if  adhered 
to,  must  change  eventually  the  measure  of  values  of  the  property  of  public  service 
corporations  wherever  their  securities  can  be  issued  only  under  state  authorization. 
Independent  of  statutes  the  issuance  of  corporate  securities  is  permissive  on  the 
part  of  the  state,  and,  so  long  as  it  remains  permissive  the  securities  can  be  re- 
garded at  most  as  but  mere  evidences  of  value.  They  certainly,  in  such  event, 
do  not  constitute  the  measure  of  value. 

"In  authorizing  the  issuance  of  securities  and  directing  the  investment  of  the 
proceeds  thereof,  the  state  is  assuming  a  responsibility  which,  in  the  very  nature 
of  things,  it  ought  not  to  do.  The  state  cannot  direct  the  management  of  the 
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corporation,  and  therefore,  should  not  undertake  the  responsibility  of  authorizing 
the  issuance  of  securities  and  directing  the  investment  of  their  proceeds.  By  so 
doing  it  is  likely  to  cause  certain  investors  who  purchase  such  securities  as  an 
investment  without  knowing  anything  of  the  management  of  the  corporation  or 
the  possibilities  of  the  enterprise,  to  rely  upon  the  state's  sanction  of  the  issues. 
These  are  the  investors  who  need  protection,  and  who,  I  am  apprehensive,  will 
often  be  the  victims  of  investments  in  ill-advised  and  mismanaged  public  service 
corporations  whose  securities  have  been  authorized  by  state  commissions.  The 
business  man  who  deals  in  such  securities  needs  no  protection.  In  my  judgment, 
the  responsibility  of  issuing  corporate  securities  and  applying  the  proceeds  of  same 
to  corporate  purposes  should  rest  with  the  management  of  the  corporation,  sub- 
ject, of  course,  to  general  statutory  restrictions  and  limitations. 

"Another  danger  to  be  apprehended  is  that  as  to  existing  corporations,  the  issu- 
ance of  securities  under  such  a  law  as  is  proposed  may  result  in  validating  past 
issues.  It  is  in  most  cases  impossible  to  successfully  attack  the  validity  of  original 
issues  of  stock  and  bonds  of  the  older  corporations  even  if  the  same  were  invalid 
for  want  of  consideration  when  issued.  With  the  passing  of  time,  the  evidences 
of  wrong  doing  have  been  effaced,  and  as  a  result  such  securities  rest  upon  a  solid 
foundaton  protected  by  a  presumption  of  fact  which  cannot  be  rebutted.  These 
securities  do  not  now  measure  fair  property  value,  but  may  they  not  enter  into  the 
problem  of  valuation  if  subsequent  issues  should  be  made  only  upon  authorization 
of  the  state?  The  contract  between  the  stockholders  is  protected  against  impair- 
ment by  the  federal  constitution.  Not  even  the  power  reserved  to  the  legislatures, 
in  certain  state  constitutions,  to  amend  and  repeal  corporate  franchises,  can  be 
exercised  so  as  to  change  or  impair  the  contract  between  stockholders.  One  of 
the  vital  terms  of  the  contract  is  that  each  share  of  stock  of  any  class  is  equal 
in  value  to,  and  entitled  to  all  the  privileges  of,  every  other  share  of  the  same  class. 
Now,  if  the  state  puts  its  sanction  upon  any  share  in  any  class,  it  must  logically 
and  necessarily  sanction  all  outstanding  shares  in  such  class.  Likewise  bonds 
issued  under  a  trust  deed  are  subject  to  like  mutual  covenants  in  the  deed  which 
cannot  be  impaired. 

"Doubtless  these  matters  have  all  been  considered  by  you,  but  I  am  firmly  of  the 
opinion  that  this  feature  of  the  law  should  be  carefully  considered  by  the  committee 
before  action  is  taken. 

"As  a  result  of  the  experience  under  the  Wisconsin  law,  I  have  come  to  the 
conclusion  that  the  English  Companies  Act  is  a  much  wiser  measure  for  the  regu- 
lation of  the  issues  of  corporate  securities  than  any  of  the  laws  or  proposed 
measures  that  have  come  to  my  attention  in  this  country.  If  I  were  to  draft  the 
law  again,  I  should  be  guided  by  the  fundamental  principles  of  that  act. 

"In  view  of  the  fact  that  the  federal  government  spent  quite  a  sum  of  money  in 
investigating  this  very  subject  through  the  Federal  Securities  Commission,  would 
it  not  be  wise  to  consult  the  members  of  that  commission  and  obtain  their  views 
upon  the  provisions  of  the  bill  relating  to  stock  and  bond  issues?  I  am  certain  that 
the  members  of  that  commission  would  cheerfully  give  their  assistance  and  counsel 
to  the  committee  in  this  work.  Mr.  Frederick  Strauss  of  the  commission  resides 
in  the  city  of  New  York.  His  address  is  No.  I  William  Street.  I  know  Mr. 
Strauss  can  give  you  valuable  information  upon  this  subject.  His  views  are  worthy 
of  consideration. 

"As  the  results  of  the  investigation  of  the  Federal  Securities  Commission  are 
available,  it  seems  to  me  that  they  should  be  utilizd  by  the  committee  in  dealing 
with  that  most  important  feature  of  the  law  which  relates  to  the  regulation  of 
the  issuance  of  stock  and  bonds  by  public  service  corporations." 

('apt.  J.  L.  Schley,  Executive  Officer  of  the  Public  Utilities  Com- 
mission of  the  District  of  Columbia,  replied  as  follows: 

This  Commission  was  created  by  Act  of  Congress  on  March  4,  1913.  It  has 
jurisdiction  over  no  steam  roads,  and  therefore  its  jurisdiction  over  railroads 
is  limited  to  street  railroads  operating  within  the  District  of  Columbia 

Up  to  July  i,  1913,  the  Commission  had  before  it  only  one  application  for 
issue  of  stocks  or  bonds.  This  was  the  application  of  a  street  railway  company 
for  the  issue  of  $10,000,000  in  bonds. 

•  The  application  above  referred  to  was  disapproved  because  of  a  law  specifically 
prohibiting  the  transactions  for  which  the  applicant  contemplated  using  the  pro- 
ceeds of  the  sale  of  the  bonds.  Thus  it  will  be  seen  that  the  Commission  has 
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established  no  practice  in  investigations  into  the  physical  property  and  financial 
condition  of  utilities  in  considering  stock  and  bond  applications. 

For  the  same  reasons  as  given  above,  the  Commission  has  established  no  general 
practice  nor  definite  standards  in  such  cases. 

The  Commission  sees  no. reason  why  the  same  principles  should  not  be  applied 
to  the  regulation  of  stocks  and  bonds  of  street  railway  companies  as  is  applied 
to  other  utilities,  nor  does  it  see  any  difference  in  the  necessity  in  the  two  cases. 

In  the  Act  creating  this  Commission,  Congress  has  given  it  authority  to  regu- 
late the  stocks  and  bonds  of  such  railroads  as  come  under  the  jurisdiction  of  this 
Commission,  namely  street  railroads,  and  the  Commission  believes  that  such 
authority  has  been  rightly  given  it  in  order  that  the  Commission  can  limit  the 
outstanding  indebtedness  of  the  utility  to  an  amount  equal  to  the  value  of  the 
utility.  The  result  of  this  will  be  to  preserve  the  credit  of  the  corporation,  to 
guarantee  the  permanency  of  the  investment,  and  to  furnish  a  proper  basis  on 
which  the  rates  charged  for  service  may  be  established. 

The  only  action  taken  by  the  Commission  in  such  cases  is  described  above. 

Your  Committee  had  in  mind  presentation  to  this  Association  of 
information  covering  the  actual  working  of  the  laws  in  the  various 
states,  the  amounts  of  stocks  and  bonds  issued  and  the  general  terms 
upon  which  they  were  issued,  with  a  view  to  determining  just  how  much 
effect  regulation  of  railway  securities  by  state  commissions  was  having. 
We  found  it  necessary  to  abandon  this  plan  because  of  our  failure  to 
secure  in  the  time  at  our  disposal  this  information  from  enough  states 
to  make  it  worth  while  to  present. 

In  the  reports  of  some  of  the  commissioners,  set  out  herein,  the 
information  along  this  line  appears  but  this  is  not  sufficient  w  the 
aggregate  to  demand  its  compilation. 

DISCUSSION  OF  THE  VARIOUS  THEORIES  OF  REGULA- 
TION HERETOFORE  REVIEWED. 

There  seems  to  be  no  dissent  from  the  conclusion  that  stocks  and 
bonds  of  railroads,  as  well  as  of  other  utilities  should  be  regulated; 
and  a  reference  to  the  reports  of  the  commissioners  replying  to  the  in- 
quiries of  the  Committee  will  show  that  these  commissioners  are  gen- 
erally of  the  opinion  that  there  is  no  principle  involved  in  the  regula- 
tion of  railroad  securities  different  from  the  regulation  of  the 
securities  of  other  public  utilities.  With  this  conclusion 
your  Committee  is  in  accord,  and  we  will  therefore  discuss  the  question 
before  us  from  the  general  standpoint  of  the  regulation  of  securities 
of  all  utilities. 

While  there  is  this  general  concert  of  opinion  with  reference  to  the 
regulation  of  railway  capitalization,  yet  there  are  various  and  di- 
vergent views  as  to  the  proper  method  of  regulation.  These  views 
range  from  a  mild  form  of  regulation  by  publicity  merely  to  the  very 
strict  regulation  obtaining  in  Texas  wherein  short  term  financing 
must  ordinarily  be  resorted  to  to  produce  the  property,  and  there- 
after when  the  property  has  been  produced  permanent  financing  ac- 
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eomplisbed  which  sets  for  the  usual  limit  of  the  par  value  of  the 
stocks  and  bonds  the  value  of  the  property. 

Were  it  not  for  the  fact  that  the  eminent  body  of  men  composing 
the  Railway  Securities  Commission  has  practically  endorsed  regulation 
by  publicity,  your  Committee  would  not  consider  it  necessary  to  dis- 
cuss such  a  method  of  regulation,  which  we  believe  utterly  inadequate 
to  produce  the  results  demanded.  In  fairness  to  the  report  of  the 
Securities  Commission,  however,  it  is  proper  to  state  that  this  Com- 
mission gave  as  its  main  reason  for  reporting  in  favor  of  publicity 
as  the  proper  method  of  regulating  railway  securities,  the  conflicting 
state  laws  and  conflicting  jurisdiction  between  state  and  federal  au- 
thorities which  might  result  in  rendering  a  more  stringent  form  of 
regulation  ineffective. 

When  it  is  borne  in  mind,  however,  that  more  than  half  the  states 
have  no  regulation  on  this  subject  and  that  of  those  that  assume  to 
regulate  stocks  and  bonds  of  carriers  one  (Georgia),  refrains  from 
attempting  to  regulate  such  issues  of  interstate  carriers  on  the  ground 
that  such  state  does  not  have  jurisdiction  thereover,  and  several  others 
limit  their  regulation  to  domestic  corporations  and  some  do  not  re- 
quire either  of  domestic  or  foreign  corporations  engaged  in  interstate 
commerce  that  they  submit  to  state  control  when  the  moneys  to  be 
realized  from  the  sale  of  stocks  and  bonds  are  to  be  expended  without 
the  state  borders,  it  will  readily  appear  that  a  very  large  field  is  not 
covered.  It  further  appears  that  Arizona,  California,  Colorado,  Illi- 
nois, Missouri  and  Pennsylvania  have  for"  the  first  time  attempted  to 
regulate  the  securities  of  interstate  carriers  since  the  presentation  of 
the  report  of  this  Securities  Commission.  Therefore,  at  the  time  of 
the  presentation  of  this  report  the  effective  regulation  of  interstate 
carriers  by  state  authority  was  limited  to  a  comparatively  few  states. 

Another  reason  for  the  conclusion  of  this  National  Commission 
against  affirmative  regulation  by  the  Federal  government  of  stocks 
and  bonds  of  interstate  carriers  was  the  fact  that  important  cases  were 
then  pending  before  the  Supreme  Court  of  the  United  States,  the 
decision  of  which  cases  in  the  opinion  of  this  Commission  might  be 
determinative  of  the  power  of  Congress  to  act  in  this  field.  Since  this 
report  the  Supreme  Court  of  the  United  States  has  decided  the  cases 
referred  to,  and  has  made  it  more  apparent,  as  your  Committee  be- 
lieves, that  if  Congress  chooses  it  may  assume  jurisdiction  over  at 
least  a  considerable  portion  of  the  field  we  are  here  considering.  While 
it  may  be  that  the  Supreme  Court  of  the  United  States  will  hold  that 
it  is  within  the  power  of  any  state  to  control  liens  on  property  of 
interstate  carriers  located  within  the  boundaries  of  such  state  and 
that  the  state  chartering  the  corporation  still  may  retain  its  power 
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to  regulate  the  stocks  and  bonds  of  such  corporation  even  though  it 
operates  without  the  state  chartering  it,  yet  we  are  quite  sure  that  a 
state  may  be  prevented  from  regulating  the  stocks  of  an  interstate 
carrier  chartered  by  another  state,  and  certainly  by  the  Federal 
government,  and  that  it  may  be  prevented  from  regulating  issues  of 
bonds  that  do  not  constitute  a  lien  upon  property  within  the  state 
involved. 

The  questions  of  law  here  are  so  intricate  that  we  do  not  believe, 
for  the  purposes  of  this  paper,  we  should  attempt  to  report  finally  on 
this  question  even  though  it  be  in  the  power  of  anyone  to  make  such 
final  report.  It  is  our  general  opinion,  however,  from  a  somewhat 
careful  consideration  of  the  law  on  this  subject  that  no  one  is  com- 
petent to  advise  what  the  Supreme  Court  will  do  with  reference  to 
the  powers  of  the  states  to  regulate  stocks  and  bonds  of  interstate 
carriers  until  Congress  has  passed  legislation  assuming  such  authority 
in  the  Federal  government  and  the  Supreme  Court  of  the  United 
States  has  passed  thereon. 

We  are  not  at  all  sure  that  it  is  necessary  under  constitutional  pro- 
visions as  they  now  stand  to  resort  to  a  Federal  incorporation  act  in 
order  to  subject  interstate  carriers  to  regulation  by  the  Federal  govern- 
ment as  regards  their  stocks  and  bonds.  It  is  to  be  regretted  that  the 
Federal  Securities  Commission  did  not  report  on  this  subject,  inasmuch 
as  it  was  one  of  the  matters  upon  which  it  was  directed  to  report,  but 
we  believe  that  your  Committee  should  reach  a  conclusion  as  to 
what  it  thinks  ought  to  be  done  and  thereafter  it  may  be  determined 
whether  or  not  it  can  be  done.  Very  many  times  in  the  past  necessary 
and  demanded  legislation  has  been  defeated  on  the  ground  that  such 
legislation  could  not  be  legally  enacted.  We  need  look  only  to  the  de- 
bates in  Congress  at  the  time  of  the  passage  of  the  Hepburn  Railroad 
Act  and  the  Pure  Food  Law  to  find  instances  where  legislation,  after- 
wards declared  constitutional  by  unanimous  opinions  of  the  Supreme 
Court  of  the  United  States,  was  urged  as  unconstitutional  and  beyond 
The  power  of  Congress  to  enact.  Therefore,  we  shall  attempt  to  con- 
sider the  report  of  the  National  Securities  Commission  and  the  whole 
subject  before  us  with  a  view  to  making  a  recommendation  as  to  what 
we  think  should  be  done  and  not  bother  this  Association  with  trouble- 
some legal  considerations  as  to  whether  or  not  it  can  be  done.  But  we 
give  it  as  our  belief  that  the  conclusions  herein  reached  as  to  the  proper 
method  of  regulating  stocks  and  bonds  can  be  put  into  effect  and  that 
the  legislation  putting  them  into  effect  will  be  sound. 

Regardless  of  the  fact  that  the  National  Securities  Commission  did 
not  finally  report  in  favor  of  regulation  of  railway  capitalization  by 
publicity  merely  yet  the  incorrect  reports  of  the  recommendation  of 
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this  Commission  have  left  in  the  mind  of  the  Nation  the  idea  that  this 
Commission  so  reported.  Not  the  report  so  much,  but  the  misleading 
accounts  of  the  report  generously  garbled  by  those  apparently  inter- 
ested in  such  an  opinion  becoming  prevalent  have  done  the  harm,  and 
it  becomes  necessary,  as  your  Committee  believes,  to  controvert  the 
theory  of  regulation  of  securities  of  railways  by  publicity  in  order  that 
the  proper  regulation  may  be  forthcoming.  It  is  our  opinion  that  pub- 
licity, while  partially  satisfying  the  need  for  regulation,  does  not 
wholly  satisfy  such  need,  and  because  of  this  belief  and  the  miscon- 
ception in  the  minds  of  the  public  and  public  authorities  to  the  effect 
that  a  Commission  of  the  standing  of  the  National  Securities  Commis- 
sion has  recommended  finally  against  active  regulation  and  in  favor  of 
passive  regulation,  we  believe  it  proper  to  discuss  a  few  principles 
which  are  so  fundamental  that  ordinarily  we  would  consider  them  to 
be  assumed,  and  in  so  doing  we  will  deal  with  those  general  principles 
which  underlie  regulation  of  securities  of  all  utilities. 

No  less  an  authority  than  President  Koemer  of  the  Wisconsin  Com- 
mission urges  that  the  only  reason  for  regulating  securities  of  utilities 
is  to  protect  investors.  Inasmuch  as  Mr.  Boemer  reaches  the  same  con- 
clusion as  regards  the  necessity  of  regulating  the  securities  of  public 
utilities  as  your  Committee,  on  this  ground  alone  it  would  be  unneces- 
sary for  us  to  do  more  than  state  our  disagreement  from  his  conclusions 
were  it  not  for  the  fact  that  the  advocates  of  regulation  by  publicity 
also  ordinarily  urge  that  the  protection  of  the  investor  is  the  only 
reason  for  regulation  of  securities  and  conclude  that  for  this  reason 
publicity  is  all  that  is  required.  While  we  believe  that  public  author- 
ity owes  a  duty  to  the  investor  which  can  only  be  fulfilled  by  a  form 
of  regulation  of  securities,  yet  its  duty  to  the  investor  requires  the  regu- 
lation of  securities  of  all  corporations  and  is  not  satisfied  by  a  regula- 
tion of  the  securities  of  public  utilities  alone.  But  the  demand  for 
stock  and  bond  regulation  of  public  utilities  is  deeper  rooted  and 
springs  from  the  changed  relationship  between  the  public  service  cor- 
poration and  the  public.  We  will,  therefore,  eliminate  from  further 
discussion  the  question  of  the  necessity  of  regulation  to  protect  the  in- 
vestor on  the  ground  that  all  proponents  of  regulation  of  every  sort  are 
in  practical  accord  on  this  subject. 

We  have  it  dinned  into  our  ears  that  the  public  is  a  partner  with  the 
public  service  corporation,  but  we  doubt  if  this  idea  is  as  fully  and  sin- 
cerely accepted  as  it  should  be.  Not  only  is  the  public  a  partner  in 
the  business,  but  it  has  come  to  be  and  is  and  must  be  recognized  hence- 
forth as  the  dominant  partner.  This  merely  affirms  that  the  public  in- 
terest is  superior  to  the  private  interests.  This  is  not  a  fitful  move- 
ment of  the  moment.  We  are  witnessing  a  new  order  of  things  through- 
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out  the  United  States.  The  last  decade  in  American  history  is  the  story 
of  the  assertion  of  the  human  right  above  the  property  right  and  the 
property  of  individual  men  is  being  made  to  serve  the  purposes  of  the 
community  of  men.  .Nor  has  there  been  aught  of  confiscation  in  this 
movement.  Those  who  once  believed  that  this  was  a  passing  whim 
no  longer  deceive  themselves.  The  public  has  asserted  and  will  con- 
tinue to  assert  even  more  vigorously  than  it  has  in  the  past  its  right  to 
the  dominant  partnership  in  public  utility  enterprises. 

The  public  regulation  of  public  utility  corporations  now  is  beginning 
to  recognize  the  right  of  the  corporation  in  view  of  such  regulation 
generally  to  occupy  undisputed  and  unmolested  its  field  of  operation. 
It  likewise,  of  course,  exercises  the  important  right  of  eminent  domain, 
a  privilege  of  such  inestimable  value  to  a  public  utility  that  without  it 
it  could  not  exist,  and  this  right  has  been  given  it  on  the  theory  that 
the  public  interest  demands  its  operation.  The  giving  of  the  public 
franchise  and  the  protection  from  competition  which  is  now  gradually 
being  extended  to  the  public  utility,  are  both  given  it  in  return  for  fair 
rates  and  adequate  service  and  on  the  theory  that  such  privilege  and 
such  protection  will  in  the  end  benefit  the  consumers  of  such  utility. 
In  order  to  get  the  benefits  which  the  public  demands  in  return  for  its 
grant  of  privileges  to  the  utility  it  is  necessary  for  the  public,  through 
its  representatives,  to  see  to  it  that  the  utility  does  not  accept  the  benefit 
of  this  changed  relationship  and  fail  to  perform  the  obligation  which 
is  as  an  annexed  condition  thereto.  If  we  are  to  have  private  owner- 
ship of  public  utilities  and  if  we  are  to  have  the  public  business  in 
this  wise  performed  by  private  agencies  the  public  will  insist  that  it 
get  this  business  done  under  the  most  advantageous  terms  to  it  which 
may  be  had.  This  does  not  mean  that  the  public  has  a  right  to  induce 
the  investment  of  capital  in  public  utility  enterprises  on  the  implied 
promise  to  the  owners  of  such  capital  that  they  will  be  allowed  a  proper 
earning  thereon  and  after  such  private  individuals  have  invested  such 
money  and  cannot  retreat  from  the  position  of  disadvantage  into  which 
the  public's  implied  promise  has  induced  them,  such  public  has  a  right 
to  scale  down  the  earning  allowed  to  the  lowest  amount  upon  which 
it  is  possible  for  the  utility  to  exist.  But  the  public  does  have  the 
right  to  insist  and  will  continually  insist  that  it  be  no  more  liberal  to 
the  investor  in  public  utilities  than  is  necessary  to  secure  the  proper 
investment  in  these  utilities.  On  this  subject  we  heartily  concur  with 
the  conclusion  of  the  National  Securities  Commission  wherein  that 
Commission  said: 

"A  reasonable  return  is  one  which  under  honest  accounting  and  responsible 
management  will  attract  the  amount  of  investors'  money  needed  for  the  develop- 
ment of  our  railroad  facilities.  More  than  this  is  an  unnecessary  burden.  Less 
than  this  means  a  check  to  railroad  construction  and  to  the  development  of  traffic." 
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But  while  agreeing  with  this  Commission  on  this  fundamental  prop- 
osition we  reach  conclusions  dependent  thereon  different  from  those 
announced  by  that  Commission,  as  will  appear  from  what  we  have  to 
say  hereafter. 

As  we  have  already  said,  the  public  is' the  dominant  partner  in  a 
public  utility  enterprise.  We  have  already  eliminated  that  portion  of 
the  public  comprising  the  investors  and  we  are  applying  ourselves  to 
the  interest  of  that  portion  of  the  public  which  is  in  the  rates  and  the 
service.  It  is  often  urged  with  a  considerable  amount  of  plausibility, 
that  this  second  portion  of  the  public  while  perhaps  a  partner  to  the 
extent  that  it  grants  special  privileges  to  the  public  utility  in  return 
for  the  dedication  of  its  property  to  the  public  use,  yet  notwithstanding 
this  fact  it  has  no  interest  in  the  fiscal  affairs  of  such  utility.  It  seems 
to  us  that  those  arguing  thus  have  forgotten  that  the  rate  payer  pays 
not  only  for  service  received  sufficient  to  meet  the  operating  expenses 
of  the  public  utility  corporation,  its  taxes,  its  insurance,  its  mainte- 
nance charges  and  a  proper  return  upon  the  value  of  the  public  utility 
plant,  but  -in  addition  a  sum  which  shall  be  used  to  keep  the  full  value 
of  that  plant  intact.  This  latter  sum  is  generally  known  as  a  depre- 
ciation reserve,  and  under  modern  practices  is  a  substantial  amount 
and  is  a  recognition  on  the  part  of  the  public  of  its  obligation  to  main- 
tain intact  at  full  value  the  investment  of  the  public  utility  corporation. 
How  important,  therefore,  that  this  great  and  growing  fund  contribu- 
ted by  the  public  should  be  handled  in  the  interest  of  the  public  and 
devoted  to  the  purposes  for  which  it  is  designed  and  which  alone 
give  warrant  for  its  collection !  Yet,  is  this  of  any  more  importance 
than  the  handling  of  the  greater  funds  secured  from  the  sale  of  the 
stocks  and  bonds  of  utilities  which  must  produce  the  property  ?  If  the 
public  is  interested  at  all  in  the  maintenance  of  the  property  of  a 
public  utility  in  such  condition  that  such  public  utility  can  adequately 
serve  the  public  then  it  is  interested  in  the  proper  expenditure  of  all  of 
the  money  secured  by  such  utility,  whether  it  be  from*  the  public 
through  rates,  or  from  the  public  as  investors.  When  it  is  realized, 
however,  that  the  tendency  in  the  past  has  usually  been  to  secure  from 
rates  not  only  the  funds  we  have  just  stated  may  be  legitimately  secured 
from  rates,  but  also  the  funds  which  ordinarily  go  into  the  property 
from  the  sale  of  stocks  and  bonds,  we  will  the  more  deeply  appreciate 
the  necessity  of  preventing  the  continuance  of  such  practices.  It 
is  not  necessary  for  us  to  call  attention  of  this  Association  to  the 
method  of  financing  utilities  that  has  obtained  in  the  past  and  to  some 
extent  obtains  at  the  present  time.  There  has  been  a  reluctance  on 
the  part  of  the  promoters  and  owners  of  utilities  to  put  any  of  their 
own  money  into  such  enterprises.  It  seems  the  design  too  often  is  to 
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induce  other  people  to  put  money  into  the  property  and  for  the  pro- 
moters to  take  the  stock  for  nothing,  hoping  that  ultimately  the  prop- 
erty can  be  made  to  produce  a  sufficient  amount  not  only  to  pay  the 
interest  on  the  bonds  and  other  fixed  charges,  but  also  to  place  value 
behind  the  stock.  The  National  Securities  Commission,  speaking  of 
this  condition,  at  page  17  of  its  report,  says : 

"One  of  these  evils  was  that  bondholders  were  at  times  deluded  into  the  belief 
that  there  was  a  security  behind  their  bonds  which  did  not  exist,  and  that  the 
railroad  company  was  mortgaging  a  piece  of  property  when  it  was  only  capitalizing 
an  expectation.  They  thus  entrusted  the  control  of  their  money  to  men  who  had 
comparatively  little  at  stake.  If  a  profit  was  made,  the  promoters  could  appro- 
priate it ;  if  money  was  lost,  the  loss  fell  on  the  bondholders.  Roads  built  largely 
with  borrowed  capital  at  the  beginning  have  been  prevented  from  subsequently 
obtaining  the  credit  which  they  might  otherwise  command.  They  have  therefore 
been  less  able  to  give  to  the  shippers  or  to  the  travelers  the  facilities  which  are 
requisite  no  less  for  the  convenience  and  safety  of  the  public,  than  for  the  profitable 
utilization  of  the  railroad  itself.  To  the  extent  that  we  lessen  debt,  we  shall 
increase  the  power  of  the  roads  to  raise  money  when  the  public  needs  added 
facilities  and  shall  at  the  same  time  reduce  the  chance  of  default  and  lessen  the 
severity  of  commercial  crises." 

If  we  should  attempt  to  name  the  one  factor  which  has  been  most 
productive  of  financial  troubles  and  which  has  contributed  most  to  the 
necessity. for  regulation  we  would  have  no  hesitancy  in  saying  that  it 
has  been  the  design  of  the  men  promoting  and  controlling  utilities  to 
make  somebody  take  the  risks  and  they  themselves  take  the  chances  of 
profit,  and  not  even  today  when  utilities  are  supposed  to  be  very  much 
reformed  do  we  find  stockholders  adverse  to  getting  their  stock  for 
nothing  and  taking  the  chance  that  value  may  be  placed  behind  it  out 
of  the  rates  which  the  utility  will  be  permitted  to  earn.  The  building 
of  utility  enterprises  entirely  from  borrowed  money  is  so  illogical  that 
it  would  seem  not  worthy  of  discussion  were  it  not  for  the  fact  that  it 
not  only  has  been  the  practice  in  the  past  but  is  a  practice  too  prevalent 
today,  and  if  it  is  illogical  and  unsound  financing  to  borrow  all  the 
money  which  goes  into  a  utility  originally,  for  the  same  reason,  it  ia 
illogical  and  unsound  financing  to  borrow  more  money  to  make  ex- 
tensions or  improvements  for  the  utility  that  has  originally  been  so 
constructed.  Yet,  it  seems  to  us  that  the  National  Securities  Commis- 
sion has  failed  to  recognize  this  fallacy  and  has  failed  to  recognize  the 
effect  of  this  method  of  financing  upon  the  rate  paying  public  as  well 
as  the  investing  public.  Such  fallacy,  we  believe,  has  led  this  Commis- 
sion to  fall  into  an  error  which  deprives  its  otherwise  most  excellent 
report  of  much  of  its  value. 

On  page  7  of  the  report,  after  having  discussed  briefly  the  bearing 
which  the  amount  of  securities  has  upon  the  rates  and  service  of  a 
railway,  the  Commission  says: 

"There  is  still  another  way  in  which  the  issue  of  stock  for  less  than  par  may 
affect  the  conduct  of  interstate  commerce.  The  bondholders  who  loan  money  to 
the  corporation  may  be  led  to  believe  that  there  is  a  real  security  behind  the 
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bonds  equal  to  the  face  value  of  the  stock,  when  in  fact  a  portion  of  this  value 
represents  nothing  more  substantial  than  the  expectation  of  the  promoters.  So 
far  as  this  deception  affects  only  the  individual  bondholder,  we  may  leave  it  to 
state  law  to  protect  him.  But  if  such  deceptions  become  prevalent  they  inevitably 
affect  the  confidence  of  investors  as  a  body,  and  our  American  Railroad  Systems 
fail  to  get  the  full  amount  of  capital  needed  for  their  development  and  for  the 
proper  conduct  of  their  interstate  business.  It  is  -a  matter  of  direct  concern  to  the 
federal  government  that  the  facilities  for  handling  commerce  between  the  states 
should  not  be  impaired." 

And  again  at  page  16 : 

"An  attempt  to  scale  down  old  securities  is  clearly  out  of  the  question.  Apart 
from  the  obvious  constitutional  difficulties  of  such  a  course,  considerations  of  public 
expediency  of  themselves  forbid  it.  The  direct  loss  from  the  unsettlement  of 
legal  and  equitable  relations  would  be  very  great.  The  indirect  loss  from  the 
withdrawal  of  confidence  in  American  railroad  investments  would  be  immeasur- 
able. Such  a  readjustment  would  become  archaic  almost  from  the  outset,  because 
an  adjustment  of  securities  based  upon  the  values  of  today  might  be  totally 
erroneous  tomorrow.  It  would  be  equally  inadvisable,  in  cases  where  outstanding 
securities  were  in  excess  of  the  physical  valuation,  to  prohibit  the  issue  of  new 
securities  until  physical  value  had  become  equal  to  the  amount  of  securities  out- 
standing; because  this  principle,  if  generally  applied,  would  prevent  roads  so 
situated  from  securing  the  capital  needed  for  the  service  of  the  community." 

And  again  at  page  26 : 

"It  seems  to  be  generally  agreed  that  no  limitation  should  be  placed  on  the  price 
at  which  bonds  can  be  sold,  but  any  discount  should  be  cancelled  or  amortized 
during  the  life  of  the  bonds  by  the  appropriation  each  year,  out  of  annual  income 
or  surplus  accumulated  after  the  issue  of  the  bonds,  of  not  less  than  the  propor- 
tionate amount  of  the  discount." 

And  again  at  page  31 : 

"The  government  cannot  protect  the  investors  against  the  consequences  of  their 
unwisdom  in  buying  unprofitable  bonds,  any  more  than  it  can  protect  the  con- 
sumers against  the  consequences  of  their  unwisdom  in  eating  indigestible  food. 
Unless  we  are  prepared  to  have  government  guarantees  of  interest  on  railroad 
investments — a  most  questionable  proposal — the  only  way  in  which  we  can  stand- 
ardize railroad  mortgages  is  the  one  which  we  use  with  saving  bank  mortgages. 
We  can  insist  on  double  security.  We  can  say  that  at  least  half  the  capital  of  a 
railroad  must  be  subscribed  by  stockholders,  and  that  no  more  than  half  may  be 
raised  by  borrowing — a  difficult  requirement  under  existing  conditions.  Until  we 
are  prepared  to  pass  some  law  of  this  kind  the  investor  must  depend  upon  his 
own  intelligence  to  protect  him  from  loss.  The  function  of  the  government  is  to 
see  that  correct  information  is  available." 

If  a  farmer  owns  a  horse  worth  $100  and  has  mortgaged  that  horse 
for  $100,  we  would  say  off-hand  that  he  was  very  foolish  to  expect  to 
be  able  to  borrow  any  more  on  the  horse  unless  he  secures  a  very  gullible 
investor  or  an  investor  who  thinks  that  he  can  find  still  other  gullible 
investors  upon  whom  he  can  unload  an  additional  mortgage  for  a 
premium  over  what  he  has  paid  for  it  or  that  he  can  charge  enough 
to  the  users  of  such  horse  to  pay  interest  on  such  excessive  mortgage. 
And  if  this  farmer  owning  the  $100  horse  were  engaged  in  a  certain 
occupation  and  it  suddenly  developed  that  in  order  to  enable  him  to  do 
the  work  he  had  undertaken  to  do  he  must  purchase  another  horse,  it 
would  be  rather  peculiar  logic  which  would  lead  anyone  to  believe  that 
he  should  be  allowed  even  further  to  burden  his  now  over-burdened 
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horse  in  order  to  get  the  funds  to  secure  the  needed  additional  horse. 
And  if  the  people  for  whom  the  services  are  to  be  performed  knew  that 
they  must  pay  an  excessive  amount  in  order  to  pay  interest  on  such  ex- 
cessive debt  one  would  think  they  would  display  an  interest  in  pre- 
venting such  financing. 

.We  believe  this  homely  illustration  shows  the  fallacy  in  the  recom- 
mendations of  the  Railroad  Securities  Commission  just  referred  to. 
It  may  be  a  serious  thing  when  a  utility  already  over-burdened  and 
mortgaged  beyond  its  value  finds  itself  unable  to  secure  the  necessary 
funds  to  make  the  proper  repairs  and  extensions  mentioned,  but  to  say 
that  such  utility  must  be  permitted  further  to  burden  itself  seems  to 
border  on  the  ridiculous.  When  the  finances  of  a  corporation  are  in 
a  bad  way,  such  corporation  should  not  be  permitted  to  borrow  more 
money  and  to  increase  its  indebtedness.  A  tottering  concern  should 
be  saved  by  its  stockholders  and  not  by  its  rate  payers.  This  seems  to 
us  so  plain  that  it  is  difficult  to  understand  how  any  difference  of  opin- 
ion could  exist  with  reference  thereto.  It  is  a  practice  which  is  uni- 
form with  reference  to  all  kinds  of  business  except  a  utility.  If  a 
grocer  gets  into  financial  difficulties  he  goes  to  the  bank  and  attempts 
to  borrow  money.  If  he  has  proper  security  he  can  get  this  money. 
If  he  has  not,  he  goes  to  the  wall  unless  he  has  other  funds  which  he 
himself  can  furnish.  The  fact  that  he  serves  a  useful  purpose  in  the 
community  and  that  perhaps  his  patrons  would  desire  to  continue 
trading  with  him  does  not  warrant  him  in  expecting  the  bank  to  take 
a  greater  risk  than  it  otherwise  would  take  in  lending  him  money. 
It  would  not  change  the  condition  if  the  bank,  although  knowing  the 
bad  financial  condition  of  the  grocer,  nevertheless  would  loan  him 
money  because  the  banker  knew  that  he  could  hypothecate  the  debt  to 
some  unknowing  third  party,  or  even  to  a  third  party  knowing  the 
facts,  who  would  purchase  the  obligation  believing  that  the  grocer 
would  be  able  out  of  higher  prices  for  his  commodities  to  pay  the  debt  at 
its  maturity.  In  a  competitive  business  such  a  procedure  could  not  be 
successfully  followed  and  the  mere  fact  that  the  business  of  a  utility 
is  ordinarily  non-competitive  and  partakes  usually  of  the  character  of 
a  monopoly  does  not  warrant  a  different  rule  being  applied  to  it.  The 
salvation  of  any  property  is  more  to  the  benefit  of  the  owners  of  that 
property  than  the  patrons  thereof.  It  is  utterly  immaterial  to  the 
user  of  gas  or  the  purchaser  of  railroad  transportation  who  is  the 
owner  of  such  utility,  and  a  change  in  ownership  or  control  in  the 
ordinary  course  of  affairs  does  not  affect  the  patron  in  the  least  as 
far  as  the  mere  substitution  of  ownership  is  concerned.  Neither 
should  the  change  in  ownership  necessitated  by  the  financial  difficulties 
of  a  public  utility  owner  affect  the  patron  of  such  utility.  Xor  should 
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receivership  and  consequent  re-organization  on  a  different  financial 
plane  injure  the  consumer  but  rather  aid  him,  as  elsewhere  pointed 
out,  by  putting  in  control  of  the  agency  serving  him  those  better  able 
from  a  financial  standpoint  to  serve  him.  In  short,  the  only  persons 
interested  in  the  maintenance  of  the  property  interest  in  a  utility  by 
the  present  owners  of  such  utility  are  such  property  owners,  who,  of 
course,  are  the  stockholders,  when  a  utility,  as  is  usually  the  case,  is 
a  corporation,  and  these  stockholders  should  be  called  upon  to  save 
the  utility  property  if  the  ownership  is  to  be  retained  by  them,  it 
being  immaterial  to  the  rate  payers  or  the  public  generally  in  whom 
the  title  to  utility  property  rests ;  and  the  stockholders  reaping  all  the 
benefit  of  the  continued  ownership  in  them  should  be  the  ones  to  fur- 
nish the  means  required  to  continue  such  ownership.  Yet,  as 
pointed  out  by  the  Securities  Commission  and  as  every  one  knows  to  be 
a  fact,  at  the  very  time  when  a  utility  is  in  the  worst  shape  financially 
its  stockholders  are  the  least  ready  to  contribute  money  and  it  is  hard- 
est to  secure  money  from  the  sale  of  new  stock.  At  such  times  the 
greatest  sacrifices  have  to  be  made  in  order  to  raise  money  by  borrow- 
ing and  the  day  of  calamity  is  only  postponed  by  such  borrowing  unless 
the  public  through  rates  shall  take  care  during  the  life  of  the  obligation 
of  the  amount  which  is  necessary  to  restore  the  margin  of  safety  be- 
tween the  value  of  the  property  of  the  utility  and  its  indebtedness. 
Amortization  of  the  discount  on  bonds,  if  carried  far  enough  and  if 
made  in  addition  to  the  net  earnings  which  the  utility  should  be 
entitled  to  earn  and  not  from  such  net  earnings,  results,  of  course, 
finally  in  the  rate  payer  doing  just  what  we  have  suggested  he  must 
always  do  when  a  utility  in  bad  financial  condition  is  permitted  fur- 
ther to  encumber  itself;  and  we  can  see  no  escape  from  the  conclusion 
that  unless  the  rate  payer  furnishes  the  funds  necessary  to  restore  the 
margin  of  safety — spread  to  be  sure  over  a  number  of  years — the  bond- 
holder must  in  his  turn  furnish  this  difference  for,  as  elsewhere  pointed 
out,  it  must  come  from  somewhere.  Yet,  under  all  these  conditions 
and  notwithstanding  the  fact  that  the  greatest  sacrifices  must  be  made 
to  secure  funds  by  borrowing  when  a  utility  is  already  over-burdened, 
the  conclusion  of  the  Securities  Commission  is  that  such  sacrifices 
should  be  made  because  the  public  needs  the  service.  Their  conclu- 
sion in  our  opinion  is  a  begging  of  the  whole  question.  Admitting 
as  we  have  all  along  contended,  that  a  bad  financial  condition  of  a 
utility  impairs  its  service  and  prevents  extensions  and  improvement 
of  facilities  necessary  for  the  proper  service  of  its  patrons,  yet  it 
seems  almost  childish  to  urge  that  this  fact  renders  a  continuance  of 
the  practices  necessary  which  have  been  the  very  cause  of  such  condi- 
tion. Stockholders  not  being  willing  to  contribute  when  a  utility  is 
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over-burdened  should  be  forced  to  contribute  or  relinquish  the  prop- 
erty and  allow  re-organization  on  a  proper  financial  plane.  Certainly 
the  admitted  fact  that  additional  funds  must  be  provided  from  time 
to  time  for  a  growing  utility — be  it  a  railroad  or  any  other  class  of 
utility — does  not  in  itself  warrant  the  conclusion  that  such  funds 
should  be  acquired  from  any  particular  source.  The  funds  are  needed, 
some  one  must  produce  them.  So  far  the  Securities  Commission  is 
correct.  Natural  inclinations  of  the  owners  of  utilities  have  induced 
them  to  secure  them  from  the  public  and  the  further  natural  inclination 
of  such  utility  owners  will  induce  them  to  pay  them  back  through 
public  contributions  in  the  rates.  But  again  admitting  these  natural 
inclinations,  which  no  doubt  the  Securities  Commission  had  in  mind, 
we  are  not  led  to  conclude  that  these  inclinations  should  be  indulged 
except  by  a  very  short-sighted,  and  we  might  say  easy,  public.  It  may 
be  hard  or  even  impossible  for  such  a  utility  to  get  money  through  its 
stockholders;  if  they  have  no  real  equity  in  the  property,  as  is  often 
the  case,  they  will  be  very  unlikely  to  contribute  or  pledge  their  own 
private  securities  to  secure  the  needed  funds.  If  they  have  any  sub- 
stantial equity,  which  is  very  rarely  the  case  as  regards  a  utility  in 
the  condition  which  we  are  now  discussing,  they  will  be  willing  to 
take  some  risks  themselves.  As  is  usually  the  case,  however,  it  is 
only  their  "expectation,"  to  quote  the  Securities  Commission,  which 
they  desire  to  capitalize  or  upon  which  they  desire  further  to  borrow 
money,  and  such  being  the  case  they  themselves  should  be  required 
to  take  all  of  the  risks  of  their  expectations  becoming  actualities.  If 
the  utility  in  a  bad  financial  condition  should  not  be  permitted  to  get 
money  from  borrowing  and  cannot  get  it  from  its  stockholders,  its 
re-organization  should  be  brought  about.  The  necessity  for  such  re- 
organization does  not  in  anywise  bring  about  such  bad  financial  con- 
dition but  merely  serves  to  discover  the  fact  of  its  existence  and  only 
re-organization  can  restore  the  proper  relationship  between  the  obliga- 
tions and  resources  of  the  agency  in  question  and  produce  a  healthy 
enterprise,  able  financially,  as  well  as  obligated  legally,  adequately  to 
serve  its  patrons.  I  want  to  say  right  here,  in  passing,"  that  this  is  no 
vain  and  idle  dream.  Every  principle  which  is  laid  down  in  this 
report  has  been  put  in  active  operation  by  the  California  State  Rail- 
road Commission,  and  we  have  never  deviated  from  the  principles  laid 
down  here,  in  one  instance;  and,  in  proportion  to  population,  we  have 
had  more  investment  in  public  utility  securities  in  California  than  in 
any  other  state,  during  that  time.  In  other  words,  it  can  be  done. 

Having  considered  more  or  less  abstractly  this  question  it  may  now 
be  well  to  have  before  us  just  what  happens  in  actual  practice  when 
a  utility  already  over-burdened  with  debt  finds  it  necessary  to  raise 
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money.     And  in  contemplating  this  situation  we  think  we  will  find 
an  answer  to  those  who  urge  that  public  authority  should  go  no  fur- 
ther than  insure  publicity  of  the  affiairs  of  the  corporation.     As  has 
already  been  said,  the  stockholders  do  not  wish  to  contribute.     .New 
investors  do  not  wish  to  buy  stock  of  such  a  concern,  and  if  we  have 
no  governmental  compulsion  it  becomes  necessary,  if  money  is  to  be 
raised  at  all,  to  sell  bonds  at  a  large  discount.     Bondhouses  that  are 
also  speculators  unfortunately  exist,  and  by  reason  of  the  fact  that 
such  bondhouses  uniformly  take  the  ground  that  securities  are  after 
all  worth  what  the  public  can  be  induced  to  pay  for  them,  they  are 
willing  to  float  this  issue  of  bonds  induced  by  the  liberal  commission 
which  such  questionable  issues  always  afford,  and  we  have  unloaded 
upon  the  public,  which  cannot  be  reached  by  any  method  of  publicity 
by  commissions,   these  new  securities  which  have  netted  the  utility 
much  less  than  their  face  but  which  finally  must  be  paid  in  full  and 
upon  which  the  interest  on  the  face  must,  of  course,  be  paid  from 
the  beginning.     I  will  say  that  all  of  this  is  known,  in  actual  practice, 
to  every  one  who  has  had  anything  to  do  with  the  regulation  of  public 
utilities,  that  there  are  two  kinds  of  bond  houses ;  one  kind  that  prides 
itself  on  the  intrinsic  merit  of  its  securities;  another   kind  which  is 
willing  to  take  any  kind  of  securities  it  can  sell,  because  it  can  fool  the 
public,  and  also  is  allowed  a  much  larger  commission  for  such  transac- 
tions.      For    later    on    we,    of    course,    hear    that    these    investors 
must  be  protected  and  that  financial  conditions  must  not  be  unsettled 
by  requiring  them  to  take  less  than  they  expected  to  get.     The  net 
result  of  such  financing  is  a  corporation  with  outstanding  debts  repre- 
senting a  larger  percentage  of  the  value  of  its  property  than  ever; 
for  necessarily  $100  of  the  added  debt  does  not  mean  $100  of  added 
asset — our    $100    horse    is   now   mortgaged    for  $150.     Therefore,  if 
it  be  a  utility,  more  strenuous  efforts  must  be  put  forth  to  curtail 
expenses  and  increase  revenue,  and  just  here  the  interest  of  the  domin- 
ant partner  we  have  seen  is  affected.     In  order  to  protect  the  interest 
of  this  dominant  partner  in  insuring  good  service  at  reasonable  rates 
the  representatives  of  the  public  must  have  the  power  to  supervise 
such    transactions,    and    by    governmental    compulsion    require    the 
new  money  to  be  raised,  if  raised  at  all,  without  borrowing  more  than 
the  property  is  worth.     It  is   a  trite  saying  that  something  cannot 
be  produced  from  nothing,  yet  when  you  have  an  equation  where  some- 
thing is  made  equal  to  nothing  that  equation  can  only  be  made  a  cor- 
rect mathematical  equation  by  addition;  and  when  you  have  a  utility 
whose  outstanding  obligations  are  in  excess  of  the  value  of  its  prop- 
erty you  have  a  utility  which  must  get  money  from  some  place  in  order 
to  restore  the  equality.     This  money  may  come  from  three  places: 
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the  stockholders,  the  bondholders,  or  the  patrons.  We  have  already 
pointed  out  how  it  is  difficult  to  secure  it  from  the  stockholders,  and  it 
can  only  be  secured  from  the  bondholders  by  scaling  down  the  amounts 
which  the  utility  is  legally  obligated  to  pay  (with  consequent  receiver- 
ships or  re-organizations),  and  so  the  natural  result  and  the  invariable 
tendency  in  the  absence  of  restraint  is  to  secure  this  sum  which  must 
be  added  from  the  rate  payers.  It  is  idle  to  urge  that  the  amount  of 
outstanding  stocks  and  bonds  of  a  utility  cannot  have  any  effect  on 
rates  and  service.  The  fact  remains  that  the  outstanding  stocks  and 
bonds  of  a  public  utility  do  affect  its  rates  and  service,  and  this  prob- 
ably can  be  demonstrated  from  the  experiences  of  most  of  us  here.  It 
is  all  very  well,  and  it  sounds  very  plausible  to  say,  that  legally  the 
value  of  the  property  and  the  needs  of  the  consumers  determine  these 
things  and  that  the  court  will  not  allow  the  amount  of  outstanding 
stocks  and  bonds  to  determine  the  value  of  the  property  of  a  utility 
or  its  rates.  Legally  this  may  be  so  but  actually  it  is  not  so.  It  is 
the  legal  duty  of  the  father  to  support  his  wife  and  minor  children,  but 
if  the  old  fellow  is  so  sick  he  cannot  work,  this  legal  obligation  does  not 
do  the  family  much  good.  The  amount  of  outstanding  stocks  and 
bonds  of  a  utility  does  not  go  to  the  duty  of  the  utility  but  to  its 
ability,  and  in  the  past  utilities  crippled  financially  have  either  been 
compelled  to  charge  higher  rates  or  give  poorer  service,  or  both,  or 
go  into  the  hands  of  a  receiver.  Let  me  give  just  one  concrete  illustra- 
tion: one  company  in  the  State  of  California;  property  valued  at 
approximately  20  millions;  bonds  outstanding,  ranging  from  5  to 
6%,  approximately  40  millions;  stocks  approximately  40  millions.  Of 
course  this  is  an  exaggerated  case,  but  it  is  an  actual  case.  In  order 
to  pay  their  bond  interest  alone,  they  must  earn  12%  on  the  value  of 
their  property  and,  no  wonder,  the  officers  of  this  corporation  stated 
to  the  members  of  the  Commission  that  they  would  never  extend  one 
foot  in  the  city  where  they  are  now  furnishing  the  service. 
They  could  not.  Shall  the  public,  which  the  National  Se- 
curities Commission  says  should  only  hold  out  such  inducements 
to  capital  for  investment  in  public  utilities  as  will  draw  the  capital  into 
public  utility  enterprises,  after  it  has  done  this,  be  required  to  do 
more  ?  And  shall  it  be  considered  the  duty  of  the  public  not  only  to 
pay  the  rates,  maintain  the  property  in  condition,  and  provide  a  suitable 
depreciation  fund,  but  in  addition  thereto  to  produce  either  all  or 
part  of  the  property  upon  which  the  rates  are  paid?  Yet  apparently 
this  is  the  net  result  of  the  conclusion  of  the  National  Securities  Com- 
mission, and  it  is  the  natural  result  of  any  scheme  of  regulation  which 
leaves  the  utility  free  to  work  out  its  own  financial  program.  History 
has  demonstrated  this  and  present  day  conditions  of  great  numbers 
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of  utilities  give  further  verification.  To  permit  the  issue  of  securi- 
ties by  a  utility  beyond  the  value  of  its  property  is  a  fraud  either 
upon  the  purchasers  of  such  securities  or  the  rate  payers  of  such 
utility,  and  we  can  draw  no  other  conclusion  than  that  the  Securities 
Commission  expects  the  fraud  to  be  worked  upon  the  rate  payers,  for 
otherwise  we  would  have  it  advocating  the  issuance  of  securities  that 
it  does  not  expect  will  be  paid.  It  is  our  belief  that  not  only  the  regula- 
tion of  the  securities  of  utilities  is  necessary  in  order  to  insure  ade- 
quate service  at  reasonable  rates,  but  we  believe  that  it  is  one  of  the 
most  important  elements  to  be  considered  in  bringing  about  such 
results.  Your  Committee,  if  it  is  desired  (and  I  have  just 
given  you  one)  is  prepared  to  cite  instances  where  needed 
extensions  have  not  been  made  and  added  service  denied  and 
exorbitant  rates  maintained  because  of  the  necessity  of  the 
managers  of  such  utilities  to  pay  interest  upon  debts  in  excess  of 
the  value  of  the  property  which  is  devoted  to  the  public  service.  And 
it  is  our  belief  that  both  from  the  standpoint  of  the  public  and  the 
utility  as  well,  it  is  better  in  the  interest  of  economy  of  governmental 
machinery  to  prevent  such  a  condition  being  brought  about,  rather 
than  to  wait  until  such  condition  exists  and  then  seek  to  force  a 
utility  to  give  the  service  at  the  rates  which  are  justified,  with  the 
result  that  either  the  investors  in  such  utility  lose  a  part  of  their  invest- 
ment, or  the  utility  goes  into  the  hands  of  a  receiver  with  a  like  result. 

A  utility  is  insolvent  actually,  if  not  legally,  when  it  has  debts  out- 
standing in  excess  of  its  assets.  Such  utility  can  only  become  solvent 
by  getting  more  out  of  its  rates  or  furnishing  less  for  its  rates  than  it 
should,  and  under  either  of  these  conditions  the  rate  payer  foots  the 
bill.  Rather  than  allow  a  utility  to  borrow  money  on  improper  terms 
or  in  excess  of  the  value  of  its  property,  as  advised  by  the  Securities 
Commission,  such  utility,  as  we  have  already  pointed  out,  should  be 
re-organized  on  a  sound  financial  basis.  Such  re-organization  may 
create  financial  panic  but  it  is  sometimes  necessary  to  amputate  a 
man's  leg  to  save  his  life,  and  from  the  report  of  the  Securities  Com- 
mission itself,  thereafter  such  utility  will  be  better  able  to  perform  its 
public  duty  and  to  secure  the  necessary  credit  to  enable  it  to  carry  on 
its  service  in  a  proper  manner  than  it  could  before,  and  we  do  not 
believe  such  re-organization  even  though  forcibly  brought  about  will 
lie  as  likely  to  produce  panic  as  by  permitting  the  financial  difficulties 
of  such  utility  to  be  accentuated  by  plunging  it  further  into  debt. 
When  it  is  decided  the  leg  must  be  amputated  physicians  tell  us  the 
sooner  it  comes  off  the  better  for  the  patient. 

The  National  Securities  Commission  discusses  the  question  of  stock 
and  the  relationship  between  stock  and  bonds,  and  we  believe  that  we 
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should  at  this  juncture  go  over  quite  briefly  some  of  the  principles 
involved  in  this  branch  of  the  subject.  The  National  Commission 
has  advised  against  the  par  value  for  stock.  If  this  condition  can  be 
brought  about  at  the  present  time  we  believe  it  is  very  advisable  so  to 
do,  because  it  removes  the  possibility  of  a  great  amount  of  fraud  that 
has  been  practiced  upon  investors. 

The  general  principles  underlying  the  proper  relationship  between 
the  stocks  and  bonds  of  a  utility  should  be  easily  comprehended.  If  a 
utility  is  just  being  organized  and  its  stock  has  a  par  value  there  cer- 
tainly should  be  no  objection  on  the  part  of  the  investor  who  has  con- 
fidence in  such  public  utility  to  paying  in  the  par  for  such  stock,  so 
long  as  all  other  subscribers  likewise  pay  par.  It  would  seem  to  make 
no  difference  whether  a  man  had  one-tenth  of  an  issue  of 
a  million  fully  paid  or  one-tenth  of  an  issue  of  two  mil- 
lion sold  at  50.  The  only  reason  the  second  arrangement 
appeals  to  the  purchaser  of  stock  is  the  fact  that  the  man 
having  the  one-tenth  of  the  two  million  in  the  latter  case,  for 
which  he  has  paid  $100,000,  thinks  he  can  the  more  readily  make  this 
stock  go  to  100  than  he  can  make  the  stock  held  under  the  first  illus- 
tration go  to  200.  That  has  been  advocated  before  our  Commission 
and  is  certainly  one  of  the  ruling  motives.  If  the  par  were  removed, 
however,  it  would  become  immaterial  how  much  each  subscriber  pays  for 
his  share  of  stock  so  long  as  such  price  has  proper  relation  to  its  worth, 
and  sufficient  is  paid  in  to  make  the  margin  between  the  obligations  of 
the  utility  and  the  value  of  its  property  safe.  When  we  come  to  a 
utility  already  an  active  concern,  however,  and  financed  in  such  a  way 
that  the  new  stock  will  not  bring  par,  and  we  still  are  required  to  hold 
to  the  par  value  of  stock,  the  matter  becomes  more  difficult  to  handle. 
Your  Committee,  however,  believes  it  far  better  to  raise  additional 
money  from  stock  for  a  utility  heavily  in  debt,  either  from  the  present 
stockholders  by  assessment,  or  from  new  stockholders,  by  sale  of  new 
stock,  than  from  the  sale  of  bonds  even  though  such  stock  must  be  sold 
at  less  than  par.  While  we  believe  that  if  par  attaches  to  stock,  ordi- 
narily, if  such  thing  be  possible,  par,  or  something  approximating  par, 
should  be  secured  from  its  sale  in  order  primarily  to  prevent  frauds 
upon  investors,  yet  we  do  not  believe  that  the  sale  of  stock  at  par  is  of 
nearly  as  much  importance  as  the  maintaining  of  the  proper  relationship 
between  the  value  of  the  property  of  the  utility  and  its  outstanding 
obligations.  Of  course,  if  no  par  attaches  to  stock,  here,  as  in  the 
case  of  a  utility  just  being  organized,  the  sale  price  of  the  stock  becomes 
immaterial  so  long  as  it  bears  proper  relation  to  its  value,  and  it  is 
only  a  question  of  selling  new  shares  at  the  proper  price  until  the 
margin  of  safety  has  been  restored  and  the  need  of  the  corporation 
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satisfied.  While  it  is,  of  course,  impossible  to  determine  exactly  in 
all  cases  what  this  margin  of  safety  is  and  what  percentage  of  the 
value  of  the  property  owned  by  a  public  utility  may  be  represented 
by  its  debts  and  still  such  utility  be  financially  sound,  yet  it  is  very 
easy  to  determine  when  the  danger  point  is  being  approached  and  to 
avoid  it.  As  we  have  pointed  out,  the  tendency  has  been  to  issue  bonds 
instead  of  stock  because  of  the  natural  disinclination  of  stockholders 
to  put  up  money.  It  will  be  the  duty  of  public  regulating  bodies  to 
combat  this  general  tendency  and  reapportion  this  relationship.  It 
may  be  stated  generally  that  the  ideal  relationship  between  stocks 
and  bonds  is  that  which  allows  the  corporation  to  apportion  its 
legitimate  earnings  upon  its  investment  so  as  to  maintain  the  highest 
degree  of  credit  and  at  the  same  time  pay  generous  dividends  to  its 
stockholders  and  retain  a  working  surplus.  Let  us  assume  a  theoreti- 
cal case  in  which  a  corporation  has  invested  wisely  $100,000  in  a  pub- 
lic utility  enterprise.  If,  for  instance,  $75,000  of  this  sum  has  been 
raised  through  an  issue  of  six  per  cent,  bonds  at  par,  and  $25,000  has 
been  raised  through  the  sale  of  stock  at  par,  this  company  could,  if  al- 
lowed seven  per  cent,  upon  its  investment,  earn  ten  per  cent,  upon  its 
stock.  We  are  often  assailed  with  the  plaint  of  the  public  utility  mana- 
ger that  those  who  take  the  risks  should  reap  the  benefits.  Your  Com- 
mittee agrees  quite  readily  that  such  is  the  case.  What  we,  as  well 
as  the  Securities  Commission,  have  pointed  out,  however,  is  that  very 
often  the  promoters  and  stockholders  do  not  assume  the  risk,  and, 
having  put  nothing  in  from  stock,  produce  a  property  from  bonds  and 
hope  to  put  value  behind  their  issues  of  stock  by  reason  of  unnatural 
increase  in  the  value  of  the  property  due  to  an  exaggerated  earning 
power.  If,  however,  promoters  and  stockholders  are  willing  to  put 
money  into  the  property  which  on  the  faith  of  their  promotion  has 
been  created,  they  should  have  return  for  the  faith  that  is  in  them ;  and 
since  the  bondholder,  taking  a  preferred  lien  upon  the  property,  (and 
if  the  margin  of  safety  is  sufficiently  large,  being  well  protected)  is 
and  should  be  willing  to  take  a  smaller  percentage  of  return  upon  his 
safe  venture  than  the  average  return  which  public  authorities  will 
allow  upon  the  value  of  the  property,  then  the  stockholders  owning  that 
equity  in  the  property  which  remains  after  the  par  value  of  the  bonds 
has  been  deducted  will  earn  much  more  than  the  average  which  is 
allowed  by  the  public  as  a  return  upon  the  property  devoted  to  public 
use. 

After  a  utility  has  been  brought  to  the  condition  here  suggested,  in 
which  condition  it  will  be  able  properly  to  perform  its  duty  to  the  public 
and  to  those  who  have  invested  their  money  therein,  it  is  still  necessary 
for  some  one  representing  the  public  to  maintain  supervision  of  the 
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fiscal  affairs  of  such  utility  in  order  to  insure  the  continued  ability  of 
such  utility  to  maintain  itself  in  this  ideal  condition.  A  utility  start- 
ing out  under  proper  financial  conditions  or  well  on  its  business  life  and 
in  good  financial  condition  may  from  the  tendency  of  the  stockholders 
to  desire  dividends,  slip  back  into  the  conditions  of  financial  instability 
which  have  heretofore  been  discussed.  It  often  occurs  that  bonds  are 
issued  for  equipment,  fixtures  and  portions  of  the  plant  of  short  life,  and 
that  the  proper  depreciation  is  not  maintained,  as  a  result  that,  while  in 
the  beginning  the  margin  of  safety  between  the  debts  of  the  corporation 
and  its  assets  is  sufficient,  yet  with  bonds  which  constitute  long  term 
obligations  issued  for  equipment  and  plant  of  short  life  which  soon  wear 
out,  a  condition  is  soon  created  in  which  the  outstanding  bonds  begin  to 
approximate  or  actually  exceed  the  value  of  the  property.  At  such 
times  again  all  of  the  net  earnings  or  nearly  all  are  consumed  in  paying 
interest  upon  the  bonded  debt,  and  depreciation  is  neglected  and  stock 
value  fall  away.  As  a  result  the  corporation  finds  itself,  as.  before 
pointed  out,  unable  to  finance  itself  further  through  the  sale  of  stock, 
and  it  will  further  embarass  itself,  if  permitted,  by  new  issues  of  bonds. 
Thus  a  short-sighted  method  of  finance  could  even  now  in  otherwise 
well  regulated  and  well  financed  utilities  work  itself  out  into  ultimate 
wreckage. 

Again,  proper  differentiation  is  not  made  as  generally  as  it  should  be 
by  public  utility  corporations  between  fixed  assets  and  current  assets. 
Too  often,  we  have  seen,  we  have  the  long  term  bonds  as  the  fixed  liabil- 
ity against  current  extinguishing  assets.  There  is  a  great  need  of  the 
development  of  the  corporation  surplus,  and  often  great  reluctance  on 
the  part  of  managers  to  set  it  up.  This  surplus,  however,  should  accrue 
from  the  amounts  which  the  stockholders  are  entitled  to  retain  out  of 
the  rates  as  an  earning  upon  their  property,  and  it  should  represent,  if 
necessary,  a  temporary  discontinuance  or  curtailment  of  dividends.  It 
is  a  short-sighted  policy  which  leads  a  corporation  management  to  be- 
lieve that  a  temporary  discontinuance  of  dividends  impairs  the  value  of 
the  stock;  of  course,  it  may  impair  the  temporary  selling 
price.  Rather  it  increases  the  value  of  the  stock  by  making  the 
enterprise  more  stable,  and  of  course  the  investment  of  money  in  the 
property,  which  might  otherwise  be  paid  out  in  dividends,  does  not  sub- 
tract from  the  assets  of  the  individual  stockholder.  He  still  owns  the 
same  proportionate  amount  of  such  funds  invested  in  the  property  as  he 
would  have  secured  had  the  dividend  been  declared.  The  utility  which 
does  not  provide  a  surplus,  in  times  of  stress  finds  it  necessary  to  resort 
to  short  time  financing,  which  is  always  expensive  and  which  very 
often  embarrasses  such  utility  when  such  loans  are  called  and  impairs 
its  credit  to  a  degree  which  may  ultimately  impair  the  public  service. 
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A  surplus  should  be  created,  and  it  is  only  justice  to  the  patrons  of  a 
utility  that  it  be  created  from  the  dividends.  If  the  fiscal  affairs  of 
utilities  are  unregulated,  however,  the  wise  management  will  see  the 
necessity  of  providing  a  surplus ;  but  here  again  the  tendency  will  be  to 
provide  this  surplus  from  excessive  rates  in  addition  to  the  dividends 
and  not  from  the  dividends.  Of  course,  we  are  not  referring  here  to 
working  capital  which  is  as  necessary  a  part  of  the  capital  of  the  utility 
as  its  physical  property,  but  the  surplus  which  we  believe  so  necessary 
in  addition  to  such  working  capital.  On  the  ground  that  the  public 
must  see  to  it  that  the  public  utility  property  be  maintained  in  proper 
condition,  public  regulation  is  necessary  in  this  regard,  first,  to  enforce 
the  putting  aside  of  the  proper  surplus  in  the  public  interest  in  those 
cases  where  the  management  is  not  far-sighted  enough  to  do  so  volun- 
tarily; and,  second,  to  prevent  the  putting  aside  of  such  surplus  from 
improper  sources,  thus  making  an  added  burden  upon  the  patrons  of 
such  utility. 

It  thus  comes  to  appear  that  the  indulging  by  stockholders  and  cor- 
poration managers  of  perfectly  natural  tendencies  has  brought  about 
historically  and  still  is  bringing  about  conditions  which  inevitably  re- 
quire either  rates  higher  than  should  be  paid  or  inadequate  service,  and 
unless  rate  fixing  bodies  fix  rates  which  are  proper,  independent  of  the 
financial  conditions  of  the  utility,  the  rates  will  be  higher  for  any  stand- 
ard of  service  than  the  public  should  be  called  upon  to  pay.  And  if 
public  authority  does  fix  rates  in  disregard  of  the  securities  outstand- 
ing and  the  obligations  of  such  utility,  which  although  reasonable  in 
themselves  do  not  yield  sufficient  to  enable  the  utility  to  carry  its  load 
of  debt,  then  either  it  must  defraud  its  creditors  or  it  cannot  furnish 
the  service  to  which  its  patrons  are  entitled.  The  utility  is  deprived  of 
the  financial  ability  to  do  both.  And  with  a  legal  obligation  to  do  two 
things  and  with  financial  ability  to  do  but  one,  one  or  the  other  must  be 
left  undone.  The  net  result  is  strife  with  creditors  or  the  public,  or 
both,  which  could  have  easily  been  prevented  by  proper  legal  check  upon 
these  natural  tendencies  and  not  otherwise.  We  do  not  pretend  to  say 
that  all  utilities  have  indulged  these  tendencies,  but  inasmuch  as  they 
are  tendencies  which  are  very  commonly  displayed  and  spring  from  the 
universal  inclination  of  men  to  prefer  their  own  advantage,  we  believe 
that  they  are  tendencies  that  must  be  held  in  check  by  someone  having 
an  interest  counter  thereto.  And  the  public,  as  the  Securities  Commis- 
sion says,  having  an  interest  in  getting  its  public  utility  work  done  on 
the  best  terms  to  such  public  upon  which  private  capital  will  undertake 
such  work,  should  certainly  be  alive  to  the  necessity  of  seeing  that  only 
so  much  and  no  more  than  this  minimum  fair  amount  is  paid,  and  that 
these  tendencies  on  the  part  of  utilities  which  bring  about  the  results 
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herein  indicated  be  held  in  check  and  the  public  utilities  be  prevented 
from  indulging  these  tendencies  as  they  have  in  the  past  and  are  now 
doing  with  the  result  that  they  must  charge  exorbitant  rates,  give  poor 
service  or  go  into  the  hands  of  a  receiver  and  sometimes  all  three. 

SUMMARY  OF  YOUR  COMMITTEE'S  CONCLUSIONS 
WITH  RECOMMENDATIONS. 

Briefly,  our  conclusions  are  that  regulation  of  securities  of  utilities 
is  demanded  011  the  following  grounds : 

1.  The  Protection  of  the  Investor.     We  consider  this  of  least  impor- 
tance, but  laws  preventing  frauds,  particularly  wholesale  frauds,  have 
always  met  with  favor,  and  if  the  laws  requiring  the  regulation  of  pub- 
lic utility  securities  performed  nothing  more  than  this  least  important 
function,  we  believe  that  such  public  regulation  would  be  justified. 

2.  Protection  of  the  Utility.     If  we  were  dealing  always  with  the 
corporate  entity,  which  in  its  corporate  capacity  could  realize  its  own 
needs,  our  problem  would  be  much  simpler,  and  it  would  be  correct  to 
say,  just  as  is  often  urged,  that  the  interest  of  the  corporation  induces  it 
to  resort  to  sound  financial  methods,  in  order  to  obtain  from  the  sale  of 
its  stocks  and  bonds  the  very  largest  amount  possible  to  obtain,  and  to 
place  the  proceeds  in  the  treasury  of  the  corporation  for  its  benefit. 
But  corporations  are  handled  by  men,  and  admittedly  the  history  of 
corporations,  and«  utility  corporations  particularly,  has  been  a  history 
too  often  of  conflicting  interests  between  men  and  the  agencies  which 
they  represent.      The  Securities  Commission  has  aptly  put  this  condi- 
tion, and  we  have  already  quoted  from  page  17  of  their  report  with  ref- 
erence thereto. 

3.  Protection  of  the  Patrons  of  the  Public  Utility.     We  have  called 
attention  to  the  fact  that  the  public  is  the  partner  of  the  utility.       By 
reason  of  this  fact  the  public  cannot  permit  the  stockholders  and  their 
representatives,  the  officers  of  the  company,  who  stand  in  the  place  of 
the  other  partner,  the  corporation,  to  have  the  entire  say  as  to  the  finan- 
cial affairs  of  such  corporation,  because,  just  as  it  is  too  often  the  incli- 
nation of  the  representatives  of  the  stockholders  to  favor  their  own 
interests  when  such  interests  conflict  with  the  interests  of  the  stock- 
holders, so  the  inclination  is  both  of  the  stockholders  and  their  repre- 
sentatives, the  officers  of  the  corporation,  to  favo^  the  interests  of  that, 
partner  when  they  conflict  with  the  interests  of  the  other  partner,  the 
public. 

The  main  reason  why  improper  financing,  which  may  even  yield  the 
utility  an  advantage,  but  more  often  yields  the  representatives  of  the 
utility  an  advantage,  must  be  prevented  by  the  public  when  the  interest 
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of  the  corporation  or  the  corporation's  officials  does  not  induce  them  to 
prevent  it,  is  that  while  such  improper  financing  does  not  impair  the 
legal  liability  of  the  corporation  to  perform  its  duty  to  the  public  and 
to  give  adequate  service  at  reasonable  rates,  yet  such  improper  financing 
has  historically  impaired,  and  it  is  even  now  impairing,  the  physical 
and  financial  ability  as  distinguished  from  the  legal  obligation  of  the 
utility  to  render  adequate  service  at  reasonable  rates. 

Your  Committee  is  of  the  opinion  that  publicity  is  not  nearly  ade- 
quate to  the  needs  for  regulation,  and  that  it  will  have  very  little  effect 
upon  those  institutions  that  most  need  regulation.  Its  principal  effect 
will  be  upon  the  utility  that  would  resort  to  proper  financial 'methods  in 
any  event.  And  I  would  ask  all  of  you  who  are  interested  in  this  par- 
ticular subject  to  read  what  Commissioner  Clements  has  said  in  two 
or  three  instances  in  the  discussions  before  this  Association.  If 
publicity  is  a  good  method,  it  is  good  because  it  brings  about 
certain  desirable  results,  or  prevents  certain  undesirable  ones,  or 
both.  If  publicity  ever  fails  in  this,  and  some  other  method  can  be 
devised  which  will  more  often  bring  about  the  desirable  results,  or  pre- 
vent the  undesirable  ones,  the  latter  method  is  to  be  preferred,  unless  it 
carries  with  it  some  attendant  undesirable  features  which  outweigh  its 
advantages.  The  method  of  regulation  by  control  as  distinguished 
from  the  method  of  regulation  by  publicity  is  admitted  to  be  more 
effective  to  reach  cases  where  publicity  is  not  adequate,  for  it  adds  to 
publicity  of  facts,  the  power  to  enforce  right  financing,  or  to  prevent 
improper  financing,  where  corporation  representatives  are  not  induced 
or  compelled  by  publicity  to  conduct  themselves  properly. 

We  do  not  think  that  there  is  any  merit  in  the  contention  that  be- 
cause the  Government  does  not  guarantee  securities,  it  should  not  regu- 
late them,  except  by  publicity.  It  is,  undoubtedly,  expected  by  the 
advocates  of  the  publicity  method  that  that  method  will  bring  about 
certain  desirable  results.  If  it  is  not  right  to  expect  those  results  to  be 
brought  about,  then  it  is  wrong  to  adopt  a  method  which  will  bring 
them  about.  If  it  is  right  to  expect  the  bringing  about  of  the  correct 
method  of  financing  by  publicity  and  there  are  no  cases  where  such 
method  does  not  produce  such  results,  the  added  burden  of  regulation 
by  control  will,  in  fact,  not  be  an  added  burden,  because  it  will  have 
nothing  upon  which  to  operate,  the  method  of  publicity  having  produced 
all  the  desirable  results.  We  have  left,  then,  only  the  condition  where 
publicity  has  not  brought  about  the  desirable  results,  and  certainly  in 
such  case,  no  one  should  complain  if  the  force  of  the  law  should  com- 
pel the  doing  of  those  things  that  should  be  done. 

We  are,  then,  of  the  opinion  that  the  stocks  and  bonds  of  utilities, 
and  therefore  railroads,  should  be  regulated  by  a  method  of  control  as 
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distinguished  from  a  method  of  publicity.  What  shall  this  method 
of  control  be  ?  In  discussing  the  laws  of  the  various  states,  and  in  con- 
sidering the  opinions  of  the  Commissioners  who  have  made  this  subject 
a  study,  we  are  impressed  with  the  fact  that  one  of  the  mistakes  of 
early  regulation  has  been  the  attempt  to  prescribe  rules  in  the  laws 
to  meet  all  conditions,  when,  as  a  matter  of  fact,  a  rule  of  general 
application  cannot  be  applied  to  the  fiscal  affairs  of  any  corporation. 
Thus  the  rule  requiring  the  payment  of  par  for  stock  has  prevented  the 
financing  from  stock  when  stock  cannot  be  sold  at  par,  and 
has  made  financing  impossible  unless  it  was  done  from  bonds  at 
the  very  time  when  it  is  most  dangerous  and  expensive  for  a 
utility  further  to  burden  itself  with  debt.  Even  if  we  retain  the 
par  value  of  stock  we  do  not  believe  that  the  price  at  which  stock 
must  be  sold  should  be  fixed  in  the  law,  but  should  be  left  to  the  dis- 
cretion of  the  Commissions  empowered  to  act.  Likewise  we  believe 
that  the  amount  at  which  bonds  must  be  sold  should  not  be  set  out 
in  the  law,  but  that  discretion  should  be  given  to  the  Commission  to 
determine  this  matter.  We  believe  that  the  law  may  quite  properly 
limit  the  purposes  for  which  the  proceeds  of  the  sale  of  stocks  and 
bonds  shall  be  used.  We  likewise  believe  that  it  is  proper  for  the 
commissions  to  be  empowered  to  follow  the  proceeds  from  the  sale 
of  securities  and  see  to  it  that  such  proceeds  are  expended  in  the  prop- 
erty of  the  utility.  We  believe,  furthermore,  that  the  commissions 
should  be  given  the  power  to  impose  conditions  different  from  the  con- 
ditions upon  which  the  utilities  ask  to  issue  their  securities. 

Of  course,  the  commissions  probably  could  not  under  constitutional 
provisions  (and  certainly  should  not  be  given  the  power)  force  the 
utility  to  issue  securities  on  the  terms  prescribed  in  any  order  if  the 
utility  did  not  wish  to  avail  itself  of  the  benefits  of  such  order,  the  pen- 
alty being  that  it  could  either  issue  such  securities  on  the  terms  and 
conditions  set  out  in  the  commission's  order,  or  not  issue  them  at  all. 
Regulation  that  is  ineffective  is  worse  than  useless  and  we  believe  that 
the  commission  should  be  given  sufficient  discretion  to  determine  each 
case  on  its  own  facts,  but  we  do  not  believe  that  under  any  circum- 
stances, bonds  should  be  permitted  to  be  issued  up  to  the  value  of  the 
property  of  the  utility,  even  though  the  difference  between  the  face  of 
the  bonds  and  the  amount  at  which  such  bonds  are  sold  should  be  amor- 
tised. We  believe,  that  if  it  is  now  possible,  the  par  value  should  be 
removed  from  stock.  We  do  not  believe  that  it  should  be  necessary  for 
the  utility  to  produce  the  property  upon  which  it  issues  bonds  before 
it  is  permitted  to  issue  such  bonds  as  is  the  case  now  in  Texas.  We 
believe  that  sufficient  regulation  is  obtained  if  the  commission  is  em- 
powered to  follow  the  proceeds  and  see  that  they  are  properly  invested 
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in  the  property  of  the  utility  and  used  for  the  purposes  prescribed,  and 
impose  conditions  as  to  the  price  at  which  both  stocks  and  bonds  shall 
be  sold. 

Leaving  now  the  general  subject  of  utility  regulation  and  having  de- 
termined that  stocks  and  bonds  of  railways  should  be  regulated,  it  is 
proper  to  consider  what  agent  or  agencies  in  our  opinion  should  be  en- 
trusted with  such  regulation.  Without  any  extensive  argument,  we 
are  prepared  to  state  that  it  is  our  belief  the  Federal  Government, 
through  the  Interstate  Commerce  Commission,  should  have  the  entire 
power  to  regulate  the  stocks  and  bonds  of  interstate  carriers.  This  con- 
clusion is  reached  after  mature  consideration  of  the  whole  subject.  In 
the  first  place,  we  do  not  believe  that  any  agency  which  has  jurisdiction 
over  only  a  part  of  a  subject  can  adequately  regulate  the  entire  subject, 
and  no  State  Commission  can.  in  the  nature  of  things,  exercise  that 
adequate  control  over  the  fiscal  affairs  of  an  interstate  carrier  which 
an  agency  such  as  the  Federal  Government  having  control  of  the  en- 
tire carrier  can  exercise. 

In  explanation  of  that,  I  will  say  it  has  been  called  to  my  attention 
by  Air.  Decker,  of  New  York,  that  perhaps  we  have  over  stated  what 
we  mean  there.  We  do  not  mean  to  report  that  there  is  any  logical 
reason  why  an  interstate  carrier  which  is  entirely  within  the  state 
should  not  be  regulated  by  the  state,  and,  of  course,  there  are  such 
interstate  carriers ;  but  wherever  the  interstate  carrier  is  of  such  mag- 
nitude that  it  crosses  state  lines,  your  committee  advises  that  only  the 
Federal  Government  is  adequate  to  handle  the  situation. 

Mr.  STAPLES,  of  Minnesota.  May  I  ask  a  question  ? 

Mr.  ESCHLEMAN,  of  California.  Yes. 

Mr.  STAPLES,  of  Minnesota.  How  would  you  distinguish  between 
the  intrastate  carrier  located  wholly  within  the  state  and  an  inter- 
state carrier  likewise  located,  90%  of  whose  business  was  intrastate 
business  ? 

Mr.  ESCHLEMAN,  of  California.  We  are  dealing  with  this  very  dif- 
ferent aspect,  and  there  is  a  different  reason  which  prompted  your 
committee  to  advise  the  regulation  of  the  stocks  and  bonds  of  these 
carriers  than  is  reached  as  to  rates.  It  is  a  practical  impossibility,  and  I 
have  concrete  instances  here,  for  any  state  dealing  with  the  entire  sub- 
ject matter  to  perform  it  and  avoid  conflicts  arising.  But  where  a 
carrier  or  any  agency,  whether  it  be  engaged  in  interstate  business  or 
not,  has  all  of  its  property  located  within  the  state,  then  the  state  com- 
mission has  entire  authority  and  jurisdiction  over  all  its  property  as 
to  liens.  The  distinction  between  stocks  and  bonds,  of  course,  must  be 
drawn,  but  this  point  was  raised  by  Mr.,  Decker,  and  as  a  member  of 
the  committee  I  have  not  consulted  Judge  Bartine,  who  is  the  only 
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other  member  present,  as  to  whether  or  not  the  committee  would  be 
willing  to  agree  to  that  change,  but  so  far  as  I  am  personally  concerned, 
the  reason  which  impelled  me  to  believe  that  the  Federal  Government 
should  regulate  the  securities  of  interstate  carriers  does  not  apply  to 
a  carrier  which  does  business  entirely  within  the  state,  I  mean  whose 
property  is  entirely  located  within  one  state. 

Furthermore,  we  believe  that  in  addition  to  the  method  of  regulation 
of  interstate  carriers  piece-meal  by  the  several  states  being  ineffective, 
it  is  unfair.  It  is  certainly  not  proper  to  require  the  interstate  carrier 
to  apply  to  numerous  State  Commissions  for  authority  to  issue  the  same 
securities.  A  concrete  example  will  go  far  toward  illustrating  this 
injustice.  Recently  the  Southern  Pacific  Company  applied  to  the 
Railroad  Commission  of  California  for  approval  of  a  certain  issue 
of  securities.  After  considering  the  matter,  the  California  Commission 
approved  such  issue.  At  the  same  time  at  which  the  application  was 
filed  before  the  California  Commission,  it  was  likewise  filed  before  the 
Arizona  Commission,  which  has  similar  powers  of  regulation  over  in- 
terstate carriers  to  the  California  Commission.  After  deliberation, 
the  Arizona  Commission  denied  the  application.  Either  one  or  the 
other  was  wrong,  but  in  any  event  neither  the  Southern  Pacific  Com- 
pany nor  any  other  interstate  carrier  should  be  subjected  to  the  neces- 
sity of  applying  to  several  different  and  independent  tribunals  for  per- 
mission to  do  the  same  act.  We  do  not  advise,  however,  that  the  state 
should  sit  idly  by  and  fail  to  regulate  the  fiscal  affairs  of  these  inter- 
state carriers  while  Congress  refuses  to  enact  any  law  on  the  subject, 
and  if  it  is  found  that  it  is  impossible  to  secure  legislation  through  Con- 
gress, it  will  be  inevitable  that  the  states  will  exercise  whatever  juris- 
diction they  have  over  this  subject. 

PENDING  LEGISLATION. 

As  has  already  been  shown,  the  Interstate  Commerce  Commission 
has  from  time  to  time  for  several  successive  years,  asked  for  proper 
authority  to  regulate  the  issuance  of  securities  of  interstate  carriers, 
but  their  request  has  not  yet  been  complied  with.  There  have  been 
from  time  to  time  bills  introduced  into  Congress,  but  not  yet  has  one 
of  these  bills  become  a  law.  We  submit  copy  of  the  one  now  pending 
which  in  our  opinion  does  not  go  far  enough  in  some  respects.  This 
bill  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  that  the  provisions  of  this  Act  shall  apply  to  all 
persons  and  corporations  which  are  subject  to  the  Act  to  regulate  commerce, 
approved  Ferbuary  fourth,  eighteen  hundred  and  eighty-seven,  and  the  Acts 
amendatory  thereof,  and  also  to  corporations  engaged  in  th<;  transmission  of 
intelligence  by  telegraph  and  telephone  from  one  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia  to  any  other  State  or  Territory  of  the  United 
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States  or  the  District  of  Columbia,  or  within  any  Territory  of  the  United  States 
or  within  the  District  of  Columbia.  The  provisions  of  this  Act  shall  also  apply 
to  corporations  organized  for  the  purpose  of  holding  the  securities  of  other 
corporations,  subject  to  this  Act. 

"Sec.  2.  That  for  the  purpose  of  this  Act  the  following  words  and  phrases  shall 
be  deemed  to  have  the  meaning  specified  in  this. section : 

"  'Stock'  shall  mean  any  share  or  shares  of  capital  stock  in  any  such  corporation, 
whether  common,  preferred,  or  otherwise  classified. 

"  'Evidence  of  funded  indebtedness'  shall  mean  any  bonds,  debentures,  coupons, 
notes,  or  other  evidences  of  indebtedness  payable  at  any  time  after  twelve  months 
from  date  thereof. 

"The  term  'securities'  shall  include  both  stock  and  evidences  of  indebtedness 
as  hereinabove  defined. 

"Sec.  3.  That  no  corporation  subject  to  the  provisions  of  this  Act  shall  issue 
any  share  of  stock  unless  at  least  the  par  value  thereof  has  first  been  paid  in  cash 
into  its  treasury  or  unless  it  is  issued  in  exchange  for  property  or  securities  at  not 
to  exceed  their  true  and  actual  value,  equal  in  amount  to  at  least  the  par  value 
of  such  stock  :»Provided,  that  it  shall  be  lawful  for  such  corporation  to  pay  a 
commission  to  any  person,  if  necessary  as  a  consideration  to  his  subscribing  or 
agreeing  to  subscribe  for  any  shares  or  procuring  or  agreeing  to  procure  sub- 
scriptions for  any  shares,  but  no  such  commission  shall  be  paid  unless  expressly 
authorized  by  the  Interstate  Commerce  Commission  as  necessary  and  in  the  public 
interest:  And  provided  further,  that  any  company  which  has  been  in  continuous 
existence  for  more  than  two  years  may  sell  additional  shares  at  a  discount,  if 
necessary  to  procure  their  sale;  but  no  shares  shall  thus  be  sold  at  a  discount 
without  the  previous  express  approval  of  the  Interstate  Commerce  Commission 
as  necessary  and  in  the  public  interest. 

"Sec.  4.  That  no  such  corporation  shall  issue  any  evidences  of  funded  indebted- 
ness which  shall  have  a  date  of  maturity  exceeding  fifty  years  from  date  of  issue, 
or  which  shall  bear  interest  at  a  rate  exceeding  six  per  centum  per  annum.  And 
in  no  case  shall  such  a  corporation  sell  its  evidences  of  funded  indebtedness  at  a 
discount  such  that,  taking  into  consideration  the  rate  of  interest  and  the  date  of 
maturity  thereof,  the  net  return  to  the  investor  thereon  shall  exceed  seven  per 
centum  per  annum.  The  amount  of  such  evidences  of  indebtedness  which  may 
hereafter  be  issued  by  any  corporation  shall  not,  together  with  evidences  cf  funded 
indebtedness  previously  issued,  at  any  time  exceed,  in  all,  the  capital  stock  of  the 
corporation  actually  paid  in  at  the  time :  Provided,  however,  that  any  such  cor- 
poration which  at  the  time  of  the  passage  of  this  Act  shall  have  evidences  of 
funded  indebtedness  outstanding  in  excess  of  its  capital  stock  may  refund  any 
part  of  such  funded  indebtedness  in  the  future  by  issuing  not  to  exceed  an  equal 
amount  of  evidences  of  funded  indebtedness. 

"Sec.  5.  That  no  such  corporation  shall  issue  any  stock  or  evidences  of  funded 
indebtedness,  nor  apply  the  proceeds  thereof,  except  for  the  following  purposes 
to  wit : 

"First.  For  the  acquisition  or  construction  of  property  to  be  used  in  the  opera- 
tion of  its  transportation,  telegraph,  or  telephone  business ;  Provided,  that  where 
any  securities  of  such  corporation  are  issued  for  the  purpose  of  raising  money  to 
defray  the  expenses  of  the  construction  of  any  permanent  line  for  transportation 
or  for  the  transmission  of  intelligence  which  can  not  be  made  profitable  over  a 
lengthened  period,  the  company  may  pay  interest  on  so  much  of  the  cost  thereof 
as  is  hereinafter  specified  out  of  the  proceeds  of  its  stock,  charging  the  same  as 
part  of  the  cost  of  construction.  But  no  such  interest  shall  be  paid  out  of  the 
proceeds  of  stock  unless  the  same  shall  have  been  expressly  authorized  by  the 
Interstate  Commerce  Commission  as  necessary  for  the  purpose  of  enabling  such 
construction  to  be  made,  and  the  Interstate  Commerce  Commission  shall  determine.- 
for  what  period  of  time  interest  may  be  paid  in  this  manner,  and  such  period  shall 
in  no  case  extend  beyond  the  close  of  the  half  year  during  which  the  construction 
shall  have  actually  been  completed. 

"Second.     For  the  improvement  of  the  property  employed  in  such  operation. 

"Third.  For  the  refunding,  whether  by  the  issue  of  evidences  of  funded 
indebtedness  or  by  the  issue  of  stock  of  the  evidences  of  funded  indebtedness  of 
the  corporation  previously  issued :  Provided,  That  in  no  case  shall  the  amount 
of  securities  outstanding  be  increased  by  such  refunding. 

"Fourth.  Corporations  themselves  engaged  in  the  actual  operation  of  trans- 
portation, telegraph,  or  telephone  lines  may,  subject  to  the  limitations  in  section 
six,  issue  stock  or  evidences  of  funded  indebtedness  in  exchange  for  the  securities 
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of  other  corporations  owning  or  operating  transportation,  telegraph,  or  telephone 
lines,  or  may  apply  the  proceeds  of  the  sale  of  either  stock  or  evidences  of  funded 
indebtedness  to  the  purchase  of  such  securities:  Provided,  That  no  such  corpora- 
tion shall  hereafter  acquire  or  hold  any  of  the  securities  of  any  other  corporation 
which  operates  a  parallel  or  competing  line,  nor  shall  any  such  corporation  here- 
after acquire  any  of  the  securities  of  any  other  corporation  whose  lines  are  not 
directly  connected  with  the  lines  of  the  purchasing  corporation,  unless,  although 
not  connecting,  the  lines  of  the  corporation  whose  securities  are  acquired  are  so 
related  to  the  lines  of  the  purchasing  corporation  as  to  permit  operation  of  both 
lines  as  a  substantial  unit  and  to  the  improvement  of  the  service. 

"Fifth.  Corporations  organized  for  the  purpose  of  holding  securities  of  other 
corporations  owning  or  operating  transportation,  telegraph,  or  telephone  lines  may 
subject  to  the  limitations  in  section  six,  issue  their  securities  in  exchange  for  the 
securities  of  any  such  corporation,  or  apply  the  proceeds  of  the  sale  of  their 
securities  to  the  purchase  of  such  securities :  Provided,  That  no  such  holding 
corporation  shall  hereafter  acquire  or  hold  securities  of  any  corporation  owning 
or  operating  a  line  parallel  to  or  competing  with  the  line  or  lines  of  any  other 
corporation  in  which  it  also  holds  securities ;  nor  shall  any  such  holding  corpora- 
tion hereafter  acquire  the  securities  of  any  corporation  whose  lines  are  not  directly 
connected  with  those  of  some  other  corporation  in  which  it  already  holds  securities, 
unless,  although  not  so  directly  connected,  the  line  of  the  two  corporations  can 
be  operated  as  substantially  one  unit  and  the  service  be  improved  thereby. 

"Sixth.  Any  corporation  itself  owning  or  operating  a  transportation,  telegraph, 
or  telephone  line,  the  actual,  tangible,  and  physical  value  of  whose  property  at 
time  of  the  passage  of  this  Act  shall  exceed  the  amount  of  its  securities  outstanding, 
may,  with  the  approval  of  the  Interstate  Commerce  Commission,  at  any  time 
within  five  years  after  the  passage  of  this  Act,  issue  an  additional  amount  of 
securities -to  its  stockholders  equal  to  the  excess  of  such  value  above  the  amount 
of  securities  outstanding  at  the  time  of  the  passage  of  this  Act. 

"Sec.  6.  That  no  corporation  subject  to  the  provisions  of  this  Act  shall  issue 
its  securities  in  exchange  for  the  property  or  securities  of  any  other  corpora- 
tion, or  shall  purchase  the  property  or  securities  of  any  other  such  corporation  at  a 
rate  or  price  in  excess  of  the  true  and  reasonable  value  of  the  property  or  securi- 
ties so  acquired. 

"Sec.  7.  That  a  corporation  subject  to  the  provisions  of  this  Act  shall  issue 
only  such  amount  of  stock  and  evidences  of  funded  indebtedness  as  may  be  reason- 
ably necessary  for  the  purpose  for  which  such  issue  has  been  authorized ;  and  no 
such  corporation  shall  apply  the  proceeds  of  any  such  stock  or  evidences  of  funded 
indebtedness  to  any  other  purpose  than  that  for  which  they  were  authorized. 

"Sec.  8.  That  no  such  corporation  shall  hereafter  issue  any  preferred  stock 
bearing  a  rate  of  dividend  exceeding  eight  per  centum  per  annum.  - 

"Sec.  9.  That  before  any  corporation  subject  to  this  Act  shall  issue  any  securi- 
ties it  shall  make  a  full  report  of  its  proceeding  in  respect  thereto  to  the  Interstate 
Commerce  Commission.  Such  report  shall  show  the  amount  and  character  of  the 
securities  which  it  proposes  to  issue,  the  purpose  for  which  the  same  are  to  be 
issued  or  to  which  the  proceeds  thereof  are  to  be  applied,  and  the  necessity  for 
such  issue;  it  shall  state  whether  it  is  proposed  to  issue  the  same  in  exchange  for 
cash  or  for  property  or  securities ;  and  if  the  same  are  to  be  issued  in  exchange 
for  existing  property  or  securities,  or  if  the  proceeds  thereof  are  to  be  applied 
to  the  acquisition  of  existing  property  or  securities,  the  report  shall  contain  full 
information  as  to  the  location  and  character  of  such  property,  or  the  location  and 
character  of  the  property  represented  by  such  securities,  together  with  satisfactory 
evidence  as  to  the  actual,  tangible,  and  physical  value  thereof,  and  shall  show,  in 
case  the  property  is  that  of  an  existing  company,  or  in  the  case  of  the  securities 
of  an  existing  company,  what  part  of  the  value  of  such  property  or  securities  is 
represented  by  the  investment  of  surplus  earnings  of  such  company  subsequent  to 
the  passage  of  this  Act ;  and  if  such  securities  are  to  be  issued  in  exchange  for  or 
if  the  proceeds  therof  are  to  be  used  for  the  construction  or  acquisition  of 
property  not  then  existing,  the  report  shall  contain  a  full  description  of  such 
proposed  construction  or  acquisition,  together  with  reasonable  evidence  as  to  the 
probable  cost  thereof.  Such  report  shall  also  state  what,  if  any,  rate  of  com- 
mission it  is  proposed  to  pay  for  securing  the  sale  of  any  shares  of  stock,  and  at 
what,  if  any,  discount  it  is  proposed  to  sell  any  such  shares. 

"Sec.  10.  That  the  Interstate  Commerce  Commission  shall  thereupon  inquire 
fully  into  the  matter,  taking  such  testimony  as  it  may  deem  needful  and  giving 
all  parties  interested  a  full  opportunity  to  be  heard.  As  soon  as  practicable  the 
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commission  shall  render  a  decision  as  to  whether  the  proposed  issue  of  securities  is 
in  conformity  to  this  Act.  Such  decision  shall  be  in  writing,  shall  assign  the 
reason  therefor,  and  shall  specify  the  respective  amounts  of  stock  or  evidences  of 
funded  indebtedness  which  are  authorized  to  issue  for  the  respective  purposes  to 
which  the  same  or  the  proceeds  thereof  are  to  be  applied,  in  order  that  such  issue 
may  conform  to  the  requirements  of  this  Act. 

"Sec.  ii.  That  whenever,  for  the  purpose  of  better  fulfilling  the  duties  imposed 
upon  it  by  law,  under  this  Act  or  under  any  other  Act,  the  Interstate  Commerce 
Commission  shall  deem  it  necssary  it  may  make  a  determination  of  the  actual, 
tangible,  and  physical  value  of  the  property  of  any  transportation,  telegraph,  or 
telephone  company  subject  to  this  Act;  and  for  this  purpose  it  shall  have  power 
to  require  from  such  company  a  report  setting  forth,  in  such  detail  as  the  com- 
mission may  prescribe,  the  cost  and  value  of  its  property;  and  the  commission 
shall  have  the  power  to  employ  expert  engineers  and  accountants  to  examine  the 
statement  in  such  report  or  to  examine  the  property  and  accounts  of  such  corpora- 
tion ;  and  it  shall  be  the  duty  of  such  company  to  furnish  such  engineers  and  ac- 
countants full  access  to  the  property  and  to  the  accounts  of  the  company  bearing 
on  such  cost  and  value. 

"Sec.  12.  That  every  annual  or  periodical  balance  sheet  of  any  such  corporation 
which  shall  hereafter,  in  accordance  with  law,  be  filed  with  the  Interstate  Com- 
merce Commission  shall  distinguish  securities  issued  under  the  provisions  of  this 
Act  from  securities  previously  issued  and  shall  indicate,  as  to  each  class  of  securi- 
ties issued  under  the  terms  of  this  Act,  the  amount  issued  for  cash,  the  amount 
of  premiums  or  of  discount,  if  any,  thereon,  the  amount  of  commission,  if  any, 
allowed  on  sales  of  stock,  and  the  amount  issued  in  exchange  for  property  and  for 
securities,  respectively.  The  Interstate  Commerce  Commission  shall  prescribe  such 
forms  of  accounts  to  such  corporations  and  require  from  them  reports  in  such 
form  as  will  disclose  clearly  the  disposition  of  securities  issued  under  the  terms 
of  this  Act  and  the  application  of  the  proceeds  thereof.  Every  company  subject 
to  the  provisions  of  this  Act  shall,  in  its  annual  balance  sheets,  or  other  balance 
sheets  hereafter  submitted  to  the  Interstate  Commerce  Commission,  distinguish 
among  its  assets  the  amount  of  such  assets  acquired  by  the  investment  or  surplus 
earnings  subsequent  to  the  passage  of  this  Act;  and  every  such  company  which 
shall  hereafter  acquire  the  property  or  the  securities  of  any  other  such  company 
shall,  in  its  annual  balance  sheets  show  what  part  of  the  value  of  the  property  or 
securities  so  acquired  represents  the  investment,  subsequent  to  the  passage  of  this 
Act,  of  surplus  earnings  of  the  company  whose  property  or  securities  are  acquired. 

"Sec.  13.  That  if  any  corporation  subject  to  this  Act  shall  issue  securities  with- 
out the  approval  of  the  Interstate  Commerce  Commission,  as  herein  provided, 
such  securities  shall  be  illegal,  fraudulent  and  void,  and  any  official  of  any  such 
corporation  signing  or  directing  the  issue  of  such  illegal  securities,  or  any  official  of 
such  corporation  directing  the  application  of  the  proceeds  of  the  sale  of  any  securi- 
ties herein  authorized  to  any  other  purpose  except  that  for  which  the  same  were 
authorized,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subject,  upon 
conviction  in  a  court  of  the  United  States  of  competent  jurisdiction,  to  a  fine  of 
not  less  than  $5,000  nor  more  than  $20,000  and  imprisonment  for  a  term  not  ex- 
ceeding three  years." 

MODEL   PUBLIC   UTILITIES   ACT    REPORTED     BY     THE 
NATIONAL  CIVIC  FEDERATION. 

The  National  Civic  Federation  has  been  conducting  a  careful  inves- 
tigation into  the  subject  of  public  utility  regulation,  and  through  Pro- 
fessor Gray,  its  Director  of  Investigation,  has  reported  in  its  Model 
Public  Utilities  Act,  sections  relating  to  the  control  of  stocks  and  bonds 
of  utilities.  These  sections  are  as  follows: 

"i.  Right  to  Issue  Stock  and  Create  Lien  a  Special  Privilege.  The  power  of 
public  utilities  to  issue  stocks,  stock  certificates,  bonds,  notes  and  other  evidences 
of  indebtedness  and  to  create  liens  on  property  is  a  special  privilege,  the  right  of 
supervisions  regulation,  restriction  and  control  of  which  is  and  shall  continue  to  be 
vested  in  the  state,  and  such  power  shall  be  exercised  according  to  the  provisions 
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of  this  Act  and  under  such  rules  and  regulations  as  the  commission  may  pre- 
scribe. 

"2.  State  Does  Not  Guarantee  Stocks  or  Bonds.  No  provision  of  this  act  and 
no  deed  or  act  done  or  performed  under  or  in  connection  therewith  shall  be  held 
or  construed  to  obligate  the  state  of  to  pay  or  guarantee  in  any  manner 

whatsoever  any  stock,  stock  certificate,  bond,  note  or  other  evidence  of  indebted- 
ness authorized,  issued  or  executed  under  the  provisions  of  this  act,  or  to  pay  or 
guarantee  any  interest  or  dividends  thereon. 

"3.  Purpose  for  Which  Stocks,  Bonds,  etc.,  May  be  Issued.  Subject  to  the  pro- 
visions of  this  act,  a  public  utility  may  issue  stocks  and  stock  certificates,  and  bonds, 
notes  and  other  evidences  of  indebtedness  payable  at  periods  of  12  months  or  more 
after  the  date  thereof,  when  necessary  for  the  following  purposes  and  no 
others,  viz : 

"(a)     Acquisition  of  property  for  capital  account. 

"(b)     Construction,  completion,  extension  or  improvement  of  its  facilities. 

"(c)     Improvement  or  maintenance  of  its  service. 

"(d)     Discharge  or  lawful  refunding  of  its  obligations. 

"(e)  Reimbursement  of  moneys  actually  expended  for  any  of  the  aforesaid 
purposes,  except  maintenance  of  service,  replacements  and  substitutions  (in  cases 
where  the  applicant  shall  have  kept  its  accounts  and  vouchers  for  such  expenditures 
in  such  manner  as  to  enable  the  commission  to  ascertain  the  amount  of  moneys 
so  expended  and  the  purposes  for  which  such  expenditures  were  made)  from 
income  or  from  any  other  moneys  in  the  treasury  of  the  public  utility  not  secured 
by  or  obtained,  directly  or  indirectly,  from  the  issue  of  stocks,  stock  certificates, 
bonds,  notes  or  other  evidences  of  indebtedness  of  such  public  utility  within  five 
years  next  prior  to  the  filing  of  an  application  with  the  commission  for  the  required 
authorization. 

"(f)     Other  purposes  properly  chargeable  to  capital  account. 

"4.  Issues  not  to  Exceed  Amounts  Reasonably  Required.  No  public  utility  shall 
issue  any  stock,  certificates  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness to  an  amount  exceeding  that  which  may  be  reasonably  required  for  the  pur- 
pose for  which  such  issue  of  stock,  certificates  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness  may  be  authorized  and  to  enable  the  public  utility  to 
perform  its  duty  to  the  public. 

"5.  Limitation  on1  Refunding  Issues.  No  public  utility  shall  issue  any  stock, 
stock  certificates,  bonds,  notes  or  other  evidences  of  indebtedness  for  the  purpose 
of  paying,  discharging,  refunding,  exchanging  for  or  retiring,  in  whole  or  in  part, 
directly  or  indirectly,  any  of  its  bonds,  notes  or  other  evidences  of  indebtedness, 
payable  at  periods  of  less  than  one  year  after  the  date  thereof,  which  have  not 
been  issued  for  purposes  properly  chargeable  to  its  capital  account. 

"6.  Stock  issued  at  Par  Only.  No  public  utility  shall  issue  any  stock  or  cer- 
tificate of  stock  except  in  consideration  of  money  or  of  labor  or  property  at  its 
true  money  value  as  found  and  determined  by  the  commission,  as  in  this  act  pro- 
vided, actually  received  by  it  equal  to  the  face  value  thereof. 

"7.  Bonds  May  be  Issued  Below  Par.  No  public  utility  shall  issue  any  bonds, 
notes  or  other  evidences  of  indebtedness,  except  for  money  or  for  labor  or  prop- 
erty estimated  at  its  true  money  value,  as  found  and  determined  by  the  com- 
mission, as  in  this  act  provided,  actually  received  by  it  equal  to  a  sum  not  less 
than  75  per  cent,  of  the  face  value  thereof;  provided,  however,  that  no  bonds, 
notes  or  other  evidences  of  indebtedness  of  any  such  public  utility  issued  for  the 
purpose  of  paying,  refunding,  retiring  or  discharging  any  of  its  bonds,  notes  or 
other  evidences  of  indebtedness,  shall  be  issued  to  pay,  refund,  retire  or  discharge 
any  discount  paid  or  incurred  by  such  public  utility  upon  or  in  connection  with 
the  issuance  of  bonds,  notes  or  other  evidences  of  indebtedness  to  be  paid,  re- 
funded, retired  or  discharged. 

"8.  Relative  Proportions  of  Stocks  and  Bonds.  The  amount  of  bonds,  notes 
and  other  evidences  of  indebtedness  which  any  public  utility  may  issue  shall  bear 
a  reasonable  proportion  to  the  amount  of  stock  and  certificates  of  stock  issued 
by  such  utility,  due  consideration  being  given  to  the  nature  of  the  business  in 
which  the  corporation  is  engaged,  its  credit,  'future  prospects  and  earnings,  the 
effect  which  such  issue  will  have  upon  the  management  and  efficient  operation  of 
the  public  utility  by  reason  of  the  relative  amount  of  financial  interest  which  the 
stockholders  will  have  in  the  corporation  and  the  circumstances  surrounding  the 
operation  and  business  of  the  corporation. 

"9.    Application  to  Commission  for  Authority  to  Issue  Stocks  and  Bonds.     No 
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public  utility  shall  hereafter  issue  any  stock,  certificates  of  stock,  bonds,  notes  or 
any  other  evidence  of  indebtedness,  except  such  as  are  issued  for  money  only 
and  payable  at  periods  less  than  one  year  from  the  date  thereof,  until  it  shall 
have  first  obtained  from  the  commission  an  order  authorizing  such  issue,  as  herein 
provided. 

"10.  What  Order  Shall  Show.  The  order  of  the  commission  authorizing  the 
issue  of  any  stock,  stock  certificates,  bonds,  notes  o"r  other  evidences  of  indebtedness, 
payable  at  less  than  one  year  from  the  date  thereof,  shall  state : 

"(a)  The  amount  and  character  of  the  authorized  issue. 

"(b)  The  purpose  or  purposes  to  which  the  issue  of  the  proceeds  thereof  are  to 
be  applied. 

"(c)  That  in  the  opinion  of  the  commission,  the  money,  property  or  labor  to 
be  procured  or  paid  for  by  such  issue  is  reasonably  required  for  the  purpose  or 
purposes  specified  in  the  order  and  to  enable  the  public  utility  to  perform  its 
duty  to  the  public. 

"(d)  That  in  the  opinion  of  the  commission  except  as  otherwise  permitted  by 
the  order,  the  proposed  expenditures  for  such  purpose  or  purposes  are  not  in 
whole  or  in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 

"(e)   That  the  value  of  the  property,  services  or  consideration    (which  shall  be 
described  in  detail)    as  found  and  determined  by  the  commission,   for  which,  in  ' 
whole  or  in  part,  such  issue  is  to  be  made,  does  not  exceed  the  par  value  of  the 
stock  or  certificates  of  stock,  nor  the  value  of  the  bonds,  notes  and  other  evidences 
of  indebtedness  to  be  issued  therefor. 

"(f)  That  in  the  case  of  bonds,  notes  and  other  evidences  of  indebtednes  the 
amount  of  such  bonds,  notes  and  other  evidences  of  indebtedness  bears  a  proper 
proportion  to  the  amount  of  stock  certificates. 

"(g)  The  terms  and  conditions  upon  which  in  the  opinion  of  the  commission 
the  issue  should  be  authorized. 

"n.  Authority  of  Commission.  The  commission  may  by  order  authorize  the 
issue  of  stock,  stock  certificates,  bonds,  notes  or  other  evidences  of  indebtedness, 
in  the  amount  applied  for  or  in  a  lesser  amount,  or  in  a  greater  amount,  or  not 
at  all,  and  may  attach  to  the  exercise  of  this  authority  such  terms  and  conditions 
as  it  may  deem  reasonable  and  necessary. 

"12.  Character  of  Investigation  by  Commission.  For  the  purpose  of  enabling  it 
to  determine  whether  the  proposed  issue  complies  with  the  provision  of  this  act, 
the  commission  may  determine  the  true  value  in  detail  of  the  property,  services  or 
other  consideration,  for  which  it  is  proposed  to  issue,  in  whole  or  in  part,  such 
stock,  certificates  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  and 
shall  make  such  inquiry  or  investigation,  hold  such  hearings  and  examine  such 
witnesses,  books,  papers,  documents  or  contracts  as  it  may  deem  of  importance  in 
enabling  it  to  reach  a  determination.  The  commission  may  also  make  a  valuation 
of  all  the  property  of  the  public  utility  if  it  deems  it  pertinent  to  the  inquiry  or 
investigation. 

"13.  Limitation  of  Application  of  Act.  The  provisions  of  this  act  requiring  the 
authority  of  the  commission  before  issuing  any  stock,  stock  certificate,  bond,  note 
or  other  evidence  of  indebtedness,  shall  not  apply  to  any  lawful  issue  of  stock, 
stock  certificates,  bonds,  notes  or  other  evidences  of  indebtedness  nor  the  lawful 
execution  and  delivery  of  any  mortgage  before  the  time  when  this  act  becomes 
a  law. 

"14.  Utilities  Authorised  to  Issue  Notes  for  Less  Than  a  Year  Without  Order 
of  Commission.  A  public  utility  may  issue  notes  for  proper  purposes  and  not  in 
violation  of  any  provisions  of  this  act,  payable  at  periods  of  less  than  one  year 
after  the  date  of  issuance  thereof,  without  the  consent  of  the  commission,  but  no 
such  notes  shall,  in  whole  or  in  part,  be  paid,  retired  or  refunded  by  any  issue  of 
stock,  stock  certificates,  bonds,  notes  or  other  evidence  of  indebtedness  of  any 
term  or  character,  or  from  the  proceeds  thereof,  without  the  consent  of  the  com- 
mission. 

"15.  Unauthorised  Issues  Void.  All  stocks,  certificates  of  stock,  bonds,  notes 
and  other  evidences  of  indebtedness  of  any  public  utility,  issued  contrary  to  the 
provisions  of  this  act,  or  delivered  by  any  public  utility  after  this  act  takes  effect 
upon  the  authority  of  any  articles  of  incorporation  or  amendments  thereto,  or  vote 
of  the  stockholders  or  directors  filed,  taken  or  had  prior  to  the  taking  effect  of 
this  act,  shall  be  void,  unless  the  order  provided  for  by  this  act  shall  have  been 
obtained  from  the  commission  prior  to  such  issue  or  delivery,  and  the  burden 
of  proof  shall  be  upon  any  party  claiming  any  exemption  under  this  act. 
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"16.  Application  of  proceeds  of  Issues.  No  public  utility  shall  without  the  con- 
sent of  the  commission  apply  the  issue,  or' any  part  thereof,  of  any  stock,  certificate 
of  stock,  bond,  note  or  other  evidence  of  indebtedness,  or  any  proceeds  thereof, 
to  any  purpose  not  specified  in  the  commission's  order,  or  to  any  purpose  so 
specified  in  excess  of  the  amount  authorized  for  such  purpose,  or  issue  or  dispose 
of  the  same  on  terms  or  conditions  less  favorable  than  those  specified  in  such 
order,  or  a  modification  thereof.  Every  term,  condition  and  requirement  con- 
tained in  such  order  shall  be  enforced,  fulfilled  and  obeyed  by  the  public  utility 
affected. 

"17.  Duty  of  Utilities  to  Account  to  Commission  for  Disposition  of  Proceeds. 
The  commission  may  require  any  public  utility  to  account  for  the  disposition  of 
the  proceeds  of  all  sales  of  stock,  certificates  of  stock,  bonds,  notes  and  other 
evidences  of  indebtedness  issued  pursuant  to  the  provisions  of  this  act,  in  such 
form  and  detail  as  it  may  deem  advisable,  and  to  do  and  perform  any  and  all 
acts  necessary  to  carry  out  the  provisions  of  this  act. 

"18.  Contract  for  Consolidation  or  Lease  Shall  Not  be  Capitalized.  No  con- 
tract for  consolidation,  merger  or  lease  shall  be  capitalized,  nor  shall  any  public 
utility  hereafter  issue  any  bond,  note  or  other  evidence  of  indebtedness  against 
or  as  a  lien  upon  any  contract  for  consolidation,  merger  or  lease. 

"19.  Franchises  Not  to  be  Capitalised.  No  public  utility  shall  capitalize  any 
franchise  to  be  a  corporation,  or  any  other  franchise,  right  or  privilege,  or  any 
right  to  own,  operate  or  enjoy  any  such  franchise,  right  or  privilege  whatsoever, 
in  excess  of  the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid  to 
the  state  or  to  a  political  subdivision  thereof  for  the  grant  of  such  franchise, 
right  or  privilege,  and  in  determining  the  value  of  the  property  of  a  public  utility, 
no  franchise,  right,  or  privilege  granted  to  a  public  utility  by  the  state  or  by  a 
political  subdivision  thereof  shall  be  appraised,  fixed  or  considered  at  any  greater 
sum  or  value  than  the  sum  paid  therefor  into  the  public  treasury  of  the  state  or  of 
the  political  subdivision  granting  the  same. 

"20.  Capital  Stock  of  Consolidated  Corporation.  The  stock,  certificates  of 
stock  and  debt  of  a  public  utility  formed  by  merger  or  by  consolidation  of  two 
or  more  public  utilities  shall  not  exceed  the  sum  of  the  capital  stock,  certificates 
of  stock  and  debt  of  the  public  utilities  so  consolidated,  at  the  par  value  thereof. 

"21.  Penalty  for  Violating  Law.  Every  public  utility  which,  directly  or  in- 
directly, issues  or  causes  to  be  issued  any  stock,  stock  certificate,  bond,  note  or  other 
evidence  of  indebtedness,  in  non-conformity  with  the  order  of  the  commission 
authorizing  the  same,  or  contrary  to  the  provisions  of  this  act,  or  of  the  constitu- 
tion of  this  state,  or  which  applies  the  proceeds  from  the  sale  thereof,  or  any 
part  thereof,  to  any  purpose  other  than  the  purpose  or  purposes  specified  in  the 
commission's  order,  as  herein  provided,  or  to  any  purpose  specified  in  the  com- 
mission's order  in  excess  of  the  amount  of  said  order  authorized  for  such  pur- 
pose, is  subject  to  a  penalty  of  not  less  than  $500  nor  more  than  $20,000  for  each 
offense. 

"22.  Penalty  for  False  Statement  or  Representation.  Every  officer,  agent  or 
employe  of  a  public  utility,  and  every  other  person  who  knowingly  authorizes, 
directs,  aids  in,  issues  or  executes,  or  causes  to  be  issued  or  executed,  any  stock, 
stock  certificate,  bond,  note  or  other  evidence  of  indebtedness,  in  non-conformity 
with  the  order  of  the  commission  authorizing  the  same,  or  contrary  to  the  pro- 
visions of  this  act,  or  of  the  constitution  of  this  state  or  who,  in  any  proceeding 
before  the  commission,  knowingly  makes  any  false  statement  or  representation, 
or  with  the  knowledge  of  its  falsity  files  or  causes  to  be  filed  with  the  commis- 
sion any  false  statement  or  representation,  which  said  statement  or  representa- 
tion so  made,  filed  or  caused  to  be  filed  may  tend  in  any  way  to  influence  the  com- 
mission to  make  an  order  authorizing  the  issue  of  any  stock  or  stock  certificate, 
or  any  bond,  note  or  other  evidence  of  indebtedness,  or  which  results  in  pro- 
curing from  the  commission  the  making  of  any  such  order,  or  who,  with  knowledge 
that  any  false  statement  or  representation  was  made  to  the  commission,  in  any 
proceeding,  tending  in  any  way  to  influence  the  commission  to  make  such  order, 
issues  or  executes  or  negotiates,  or  causes  to  be  issued,  executed  or  negotiated  any 
such  stock  or  stock  certificate,  or  bond,  note  or  other  evidence  of  indebtedness, 
or  who,  directly  or  indirectly,  knowingly  applies,  or  causes  or  assists  to  be  applied 
the  proceeds  or  any  part  thereof,  from  the  sale  of  any  stock  or  stock  certificate, 
or  bond,  note  or  other  evidence  of  indebtedness,  to  any  purpose  not  specified  in 
the  commission's  order,  or  to  any  purpose  specified  in  the  commission's  order  in 
excess  of  the  amount  authorized  for  such  purpose,  or  who,  with  knowledge  that 
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any  stock  or  stock  certificate,  or  bond,  note  or  other  evidence  of  indebtedness,  has 
been  issued  or  executed  in  violation  of  any  of  the  provisions  of  this  act,  negotiates, 
or  causes  the  same  to  be  negotiated,  shall  be  guilty  of  a  felony,  and  on  conviction 
thereof  shall  be  imprisoned  in  the  state  penitentiary  for  a  term  of  not  less  than 
two  years, and  not  more  than  ten  years." 

Your  Committee  agrees  generally  with  the  provisions  of  this  act,  but 
we  believe  that  not  quite  enough  discretion  is  allowed  to  the  commis- 
sions, particularly  with  reference  to  the  selling  price  of  stocks  and 
bonds.  We  have  already  given  our  reasons  at  some  length  for  advising 
against  the  writing  into  the  law  the  amount  for  which  stocks  and  bonds 
shall  be  sold,  and  we  have  advised  that  a  better  method  would  be  to  re- 
pose more  discretion  in  the  commissions,  particularly  as  regards  the 
selling  of  stock  below  par,  so  as  to  enable  the  commissions  when  they 
are  confronted  with  a  condition  where  a  utility  is  not  insolvent  but  still 
so  heavily  in  debt  that  it  should  not  be  permitted  to  raise  more  money 
from  bonds  and  likewise  cannot  secure  its  par  from  stock,  to  permit 
the  sale  of  stock  to  a  limited  extent  below  par,  so  as  to  bring  back  the 
margin  of  safety  and  restore  the  credit  of  the  utility  rather  than  allow 
excessive  debt  to  impair  its  service  and  drive  the  utility  into  the  hands 
of  a  receiver. 

COMMITTEE'S  RECOMMEXDATIOXS. 

We  do  not  believe  it  necessary,  however,  for  the  purposes  of  this 
paper  to  recommend  any  particular  form  of  an  act  but  we  do  believe 
that  we  should  recommend  the  minimum  which  should  be  provided 
and  this  minimum  we  believe  should  be  the  following : 

1.  The  limitation  in  the  act  of  the  purposes  for  which  the  issue  of 
stocks  and  bonds  shall  be  permitted. 

2.  Authority  to  the  commissions  to  see  to  it  that  the  proceeds  of  the 
sales  of  stock  and  bonds  are  devoted  to  the  purposes  for  which  they  are 
issued. 

3.  !N"o  stocks  or  bonds  to  be  issued  without  the  positive  approval 
of  the  commission,  or  at  least  a  veto  power  should  be  reposed  in  the 
commission  similar  to  the  power  which  the  Interstate  Commerce  Com- 
mission has  to  suspend  rates.    If  this  method  is  pursued,  the  same  full 
investigation  should  be  required  on  the  part  of  the  Commission  in 
every  instance  as  is  required  when  the  affirmative  action  of  the  com- 
mission is  provided  for. 

4.  No  limitation  in  the  statute  as  to  the  amount  for  which  either 
stocks  or  bonds  shall  be  sold. 

5.  The  power  should  be  reposed  in  the  commission  to  impose  con- 
ditions and  to  grant  the  application  of  the  utility  either  in  accordance 
with  such  application  or  in  lesser  or  greater  amount,  and  to  impose  such 
other  conditions  as  the  commission  shall  deem  necessarv. 
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6.  Regulation  of  the  stocks  and  bonds  of  interstate  common  carriers 
to  be  delegated  to  the  Interstate  Commerce  Commission. 

Basing  our  recommendation  upon  the  foregoing  conclusion,  your 
Committee  respectfully  recommends: 

That  Congress  immediately  pass  an  act  empowering  the  Interstate 
Commerce  Commission  to  regulate  the  stocks  and  bonds  of  interstate 
carriers  in  the  manner  and  to  the  extent  hereinbefore  outlined. 

In  conclusion  your  Committee  desires  to  impress  upon  the  members 
of  this  Association  the  tremendous  importance  of  the  matter  we  have 
been  here  considering.  The  regulation  of  the  securities  of  utilities 
other  than  interstate  carriers  is  being  handled  with  increasing  efficiency 
by  the  various  states  from  year  to  year  and  the  beneficial  results  flow- 
ing therefrom  are  being  recognized,  not  only  by  the  public  as  patrons 
of  these  utilities  but  by  the  utilities  themselves.  In  those  states  where 
most  adequate  regulation  is  now  being  provided,  money  is  being  in- 
vested in  increasing  amounts  and  the  stability  of  securities  is  being  es- 
tablished and  healthy  financial  conditions  are  being  brought  about. 
In  substantiation  of  this  conclusion,  we  respectfully  invite  your  at- 
tention to  those  states  wherein  the  commissions  have  been  given  ade- 
quate and  plenary  authority  to  deal  with  this  subject,  and  suggest  that 
the  members  of  this  Association  consult  with  the  representatives  of  the 
utilities  from  such  states  in  the  belief  that  such  representatives  will 
bear  out  the  statement  herein  contained  that  from  the  viewpoint  of  the 
honest  public  utility,  honest,  adequate  and  intelligent  regulation  is 
a  good  thing. 

In  the  case  of  the  interstate  carrier,  however,  by  reason  of  the  facts 
hereinbefore  referred  to,  it  is  impossible  for  the  various  states  to  regu- 
late, and  the  Federal  government  should  not  lag  behind  in  this  field 
wherein  it  alone  is  competent  to  act. 

We  have  already  expressed  the  belief  that  the  same  reasons  which 
justify  the  regulation  of  the  stocks  and  bonds  of  other  utilities,  justify 
the  regulation  of  the  stocks  and  bonds  of  interstate  carriers.  There 
has  come  under  the  observation  of  the  country  only  recently  a  scanda- 
lous condition  of  misuse  of  funds  by  one  of  the  great  common  carriers 
of  the  country.  Such  condition  would  not  have  been  possible  under 
proper  stock  and  bond  regulation.  The  corrupt  contracts  would  have 
been  vetoed  by  the  regulating  body,  before  execution.  If  we  need  any 
other  argument  in  favor  of  some  restraint,  this  condition  which  has 
recently  been  the  subject  of  the  report  of  the  Interstate  Commerce 
Commission  would  furnish  such  an  argument,  and  it  is  our  belief  that 
this  is  only  one  of  the  many  instances  where  improper  financing  of 
interstate  carriers  has  resulted  in  the  loss  not  only  of  property  but  of 
the  lives  of  citizens  of  this  country.  The  finances  of  all  utilities,  but 
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particularly  of  the  tremendous  agencies  engaged  in  interstate  com- 
merce, have  been  a  pawn  of  the  manipulators  who  demonstrable  are 
more  interested  in  gain  than  in  the  proper  service  to  the  public,  and 
such  service,  as  conclusively  appears  from  history,  is  merely  inciden- 
tal to  their  main  design.  The  design  is  to  make  money  and  it  grows 
out  of  the  natural  inclination  which  has  heretofore  been  referred  to. 
There  these  financial  magnates  sit  apart,  building  tremendous  fortunes, 
nominally  in  control  of  great  enterprises,  but  really  delegating  the  con- 
trol to  others  who  are  prevented  from  doing  those  things  which  they 
would  do  by  the  very  financial  manipulations  of  their  superiors,  who 
are  their  superiors  only  in  prevention  and  not  in  co-operation.  The 
great  financial  interests  and  not  the  active  railroad  managers  have 
been  found  to  be  responsible  for  most  of  the  mismanagement  of  rail- 
road enterprises.  The  natural  inclination  of  those  who  control  the  des- 
tines of  the  great  railways  of  the  country  being,  as  we  have  said,  the 
making  of  money  and  only  secondarily  the  service  of  the  public,  the 
government  cannot  permit  to  them  unchecked,  the  control  which  is  so 
directed.  Those  indulging  such  inclinations  cannot  be  trusted  to 
pursue  unchecked  their  financial  program  when  the  comfort  and  safety 
and  the  very  lives  of  the  patrons  of  the  railways  of  America  are 
involved. 

We  most  earnestly  recommend  that  the  recommendations  of  your 
Committee,  whether  in  the  exact  form  here  presented  or  in  some  other 
form  suitable  to  this  Convention,  be  adopted,  and  that  the  representa- 
tives in  Congress  from  the  various  states  be  urged  to  arm  the  Interstate 
Commerce  Commission  in  the  very  near  future  with  this  power  so 
necessary  to  the  proper  carrying  on  of  its  work  and  the  protection  both 
of  the  lives  and  the  property  of  the  patrons  of  these  great  interstate 
agencies. 

JOHN  M.   ESHLEMAN,   Chairman. 

*  JAMES  S.  HAKLAX, 

H.  F.  BARTINE, 

FRANK  J.  MILLER, 

WILLIAM  R.  WILLCOX, 

[Members  of  the  Committee  partici- 
pating in  this  Report. 

Pending  the  conclusion  of  the  reading  of  the  report- 
Mr.  BARTINE,  of  Nevada.  I  move  that  the  Convention  take  a  recess 

until  2  o'clock  p.  m. 

The  motion  was  agreed  to  and,  at  12.30  o'clock  p.  m.,  the  Convention 

took  a  recess  until  2  o'clock  p.  m. 


*Signed  by  Commissioner  Harlan,  as  a  basis  for  discussion,  at  the  Convention. 
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AFTER  RECESS. 

Mr.  ESHLEMAN,  of  California,  resumed  and  completed  the  reading 
of  the  report  of  the  Committee  on  Railway  Capitalization. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  reading  of  the  re- 
port of  the  Committee  on  Railway  Capitalization.  What  is  your 
pleasure  ? 

Mr.  ESHLEMAN,  of  California.  I  move  the  adoption  of  the  recom- 
mendations and  the  reception  of  the  report. 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  As  the  only 
member  of  the  Railroad  Securities  Commission  present  and  at  all 
familiar  with  the  contents  of  this  report,  I  feel  that  I  should  take  a 
few  minutes  time  to  call  attention  to  certain  features  of  the  report  of 
that  Commission. 

With  power  to  establish  the  value  of  the  public  utilities  on  the  one 
hand,  and  adequate  power  to  regulate  rates  and  service  on  the  other, 
I  take  it  that  the  question  of  stocks  and  bonds  is  largely  a  question 
of  public  morals.  How  best  to  promote  and  to  achieve  these  public 
moral  purposes  is  the  object,  I  take  it,  of  all  proposed  stock  and  bond 
legislation;  and  I  assume  also  is  the  purpose  of  this  voluminous  and 
industriously  prepared  report  to  which  we  have  just  listened. 

Among  the  amendments  to  the  Act  to  Regulate  Commerce  before 
Congress  in  1910  was  one  which  aimed  to  control  in  certain  respects 
the  issuance  of  stocks  and  bonds  of  interstate  carriers.  The  gentle- 
men in  Congress  could  not  agree  upon  a  definite  program,  as  the  re- 
sult of  which  that  matter  was  referred  to  a  commission  of  five,  of  whom 
I  happen  to  have  been  one.  That  commission  was  directed  to  make 
a  report  upon  this  subject  with  the  view  of  submitting  suggestions 
that  might  assist  Congress  in  enacting  legislation  at  that  time,  namely 
in  the  year  1911  and  early  in  1912. 

There  were  before  the  Securities  Commission  two  broad  funda- 
mental questions:  On  the  one  hand,  shall  the  Securities  Commission 
recommend  to  Congress  legislation  which  would  place  the  responsi- 
bility of  the  issuance  of  securities  in  the  hands  of  the  corporation ,  or 
should  it  take  away  from  the  corporation  the  initial  responsibility  and 
place  it  in  the  hands  of  the  state,  using  the  term  state  generically,  mean- 
ing of  course,  state  governments  as  well  as  the  Federal  Government. 
The  Securities  Commission  decided  in  favor  of  the  alternative  of  leav- 
ing the  initial  responsibility  in  the  hands  of  the  carriers,  and  placing 
in  the  hands  of  the  Federal  Government  adequate  power,  as  we 
thought,  to  interfere  when  wrong  doing  was  in  progress,  and  to  cor- 
rect it,  if  possible,  if  it  had  been  done.  Let  me  quote  to  you  a  para- 
graph from  the  report  of  that  commission,  which  suggests  the  lines 
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of  thought  which  it  had  been  considering.  I  read  from  page  36  and 
37  of  the  original  report  of  that  commission: 

"If  railroad  securities  were  to  be  issued  only  after  express  authori- 
zation of  each  particular  issue  by  the  Interstate  Commerce  Commis- 
sion or  other  governmental  agency,  it  is  difficult  to  see  how  the  Gov- 
ernment can  thereafter  escape  the  moral,  if  not  the  legal,  obligation 
to  recognize  these  securities  in  the  regulation  of  railroad  rates." 

And  I  would  like  to  suggest  that  my  friend  Eshleman  and  his  Com- 
mittee consider  the  possibilities  of  some  kid  gloved  gentleman  walking 
through  the  valleys  of  California  with  bundles  of  utilities  securities 
in  his  pocket,  offering  them  to  prospective  purchasers,  accompanied  by 
a  beautifully  engraved  certificate  bearing  upon  it  the  Great  Seal  of  the 
State  of  California  signed  "Eshleman,  Commissioner." 

"In  view  of  the  vast  extent  of  the  railroad  systems  of  this  country 
and  the  magnitude  of  the  financial  interests  involved,  both  on  the 
part  of  the  railroads  and  of  those  who  pay  the  rates,  your  Commission 
believes  that  the  possible  consequences  of  such  a  system  of  regulation 
are  too  serious  to  warrant  its  adoption  at  the  present  time,"  in  the 
year  1911  and  early  in  1912.  "Upon  the  whole,  your  Commission  be- 
lieves that  accurate  knowledge  of  the  facts  concerning  the  issue  of 
securities  and  the  expenditure  of  their  proceeds  is  the  matter  of  most 
importance.  It  is  the  one  thing  on  which  the  Federal  Government 
can  effectively  insist  today;  it  is  the  fundamental  thing  which  must 
.serve  as  a  basis  for  whatever  additional  regulation  may  be  desirable 
in  the  future." 

The  Securities  Commission  did  not  suppose  for  a  moment  that  it 
was  drawing  up  a  program  which  would  settle  this  question  once  for 
all,  but  it  was  agreed  that  this  was  one  step  that,  in  good  faith  and 
with  some  degree  of  confidence  of  success,  it  could  recommend  to  Con- 
gress. It  had  in  mind  possible  additional  steps  to  be  taken  in  the 
future,  but  that  was  a  question  for  the  future  to  take  care  of. 

Now,  in  this  report  on  capitalization,  the  report  of  the  Securities 
Commission  has  been  represented  as  primarily  passive;  this  theory  of 
publicity  has  been  represented  as  a  passive  theory.  Let  us  see  what 
the  Securities  Commission,  among  other  things,  recommended  along 
the  line  of  things  enumerated,  which  it  believes  should  be  required, 
either  directly  by  statute,  or  supplemented  by  the  specific  requirements 
in  an  administrative  way  of  the  Interstate  Commerce  Commission. 
After  enumerating  a  good  many  of  these  things,  the  Securities  Com- 
mission recommends  that  "Every  such  railroad  corporation  shall 
furnish  to  the  Commission,"  (Interstate  Commerce  Commission  or 
other  Governmental  authority)  "at  such  time  or  times  as  the  Com- 
mission may  require,  in  addition  to  its  income  account,  a  balanced 
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statement  of  its  receipts  and  expenditures  on  capital  account,  and  of 
the  surplus  of  the  income  account  accruing  during  the  period  covered 
by  such  statement,  as  well  as  of  all  other  financial  transactions  that 
have  taken  place  during  such  period,  with  whom  had,  whether  in 
cash,  in  securities,  or  in  other  valuable  consideration."  And  so  on. 
Additional  information  may  be  called  for  if  the  Commission  desires  it, 
and  it  shall  be  the  duty  of  the  Interstate  Commerce  Commission  to 
enforce  these  provisions  and  make  public  by  appropriate  means  the 
information  received,  and  so  on.  "The  Commission  may  also  require 
the  carrier  to  compile  for  the  information  of  its  shareholders  such 
facts  in  regard  to  the  financial  transactions  of  the  carrier  for  its  fiscal 
year  in  such  form  as  the  Commission  may  direct.  The  carrier  may 
be  required  by  order  of  the  Commission  to  disclose  every  interest  of 
the  directors  of  such  carrier  in  any  transaction  under  investigation. 
The  Commission  shall  have  the  power  to  investigate  all  such  transac- 
tions and  to  inquire  into  the  good  faith  thereof,  to  examine  the  books 
and  papers  of  carriers,  construction  or  other  companies  or  of  firms 
or  individuals  with  which  the  carrier  shall  have  had  financial  transac- 
tions, for  the  purpose  of  enabling  it  to  verify  any  statements  fur- 
nished/' recommending  a  degree  of  administrative  supervision  far  in 
advance  of  anything  which  is  now  provided  under  the  rather  liberal 
provisions  of  the  Interstate  Commerce  Act. 

Now,  those  are  some  of  the  things  that  the  members  of  the  Securi- 
ties Commission  had  in  mind  in  making  this  report,  and  I  submit, 
gentlemen,  it  is  scarcely  to  be  characterized  as  a  passive  program.  It 
is  passive  in  the  hands  of  passive  commissioners,  who  are  not  onto  their 
jobs,  unwilling  or  unable  to  do  their  work.  It  is  active  in  the  hands 
of  active  commissioners  who  know  their  business  and  who  are  willing 
and  able  to  do  their  duty. 

This  report  characterizes  the  Wisconsin  Act  as  one  of  the  best  if 
not  the -best  in  the  country.  As  a  Wisconsin  man,  who  not  long  ago 
was  charged  with  one  third  of  the  responsibility  in  the  administration 
of  that  Act,  I  fully  share  in  that  view.  But  I  would  like  to  submit,  is 
it  not  rather  significant  that  the  Wisconsin  member  of  the  Securities 
Commission  hesitated  so  much  to  extend  the  theory  of  that  Act  over 
the  whole  country  that  he  was  unwilling  to  recommend  to  his  colleagues 
on  the  Securities  Commission  the  taking  of  this  additional  step  ?  And 
is  it  not  also  significant  that  my  former  colleague,  Mr.  John  Roemer, 
who  more  than  any  other  man  is  responsible  for  all  the  legal  refinements 
and  the  perfection  of  that  Act,  is  satisfied  that  it  would  be  a  mistake 
to  extend  it  throughout  the  whole  country  ?  And  furthermore,  during 
my  time  in  Wisconsin,  and  I  asked  Mr.  Roemer  this  morning  whether 
anything  had  happened  since  I  left  there  to  modify  this  statement. 
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not  a  single  thing  did  we  do  under  that  excellent  Wisconsin  Act  which 
we  could  not  have  accomplished  under  this  very  Act  suggested  by  the 
Securities  Commission,  without  assuming  the  responsibility  which  T 
fear  we  might  be  made  to  assume  morally,  if  not  legally,  under  the 
Wisconsin  plan. 

Now,  as  for  the  report  of  the  Securities  Commission  as  a  whole,  I 
must  leave  that  to  you  gentlemen.  I  think  it  is  going  pretty  far  to 
charge  the  five  members  of  thq  Securities  Commission,  who  have 
certainly  reached  some  years  of  discretion,  with  the  fallacy  of  falling 
into  various  pitfalls  that  are  perfectly  apparent  to  everybody  else,  to 
make  recommendations  which  are,  in  the  language  of  the  report  simply 
childish,  that  we  expect  frauds  to  be  perpetrated  upon  rate  payers  and 
that  we  advised  the  securing  of  loans  on  improper  terms.  I  will  not 
discuss  those  things;  they  are  probably  mere  inadvertencies  in  the  re- 
port; but  I  will  leave  it  to  you  gentlemen  to  read  the  report  of  the 
Railroad  Securities  Commission  and  judge  for  yourselves  whether  we 
have  fallen  into  those  pitfalls,  whether  we  have  been  so  childish,  and 
whether  we  really  thought  that  those  things  would  be  perpetrated  upon 
the  innocent  purchasers. 

Mr.  ESHLEMAN,  of  California.  May  I  ask  Mr.  Meyer  a  question  ? 

The  PRESIDENT.  Certainly. 

Mr.  ESHLEMAN,  of  California.  Did  the  Railroad  Securities  Com- 
mission not  recommend  that  securities  be  allowed  to  be  issued  in  ex- 
cess of  the  value  of  the  property  ? 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  Whatever 
there  is  in  this  report,  of  course  the  Commission  has  said,  and  what- 
ever is  in  the  report  will  have  to  be  taken  as  a  part  of  the  whole  report. 
That  such  a  situation  may  arise,  I  have  not  the  least  doubt.  That  we 
have  had  to  confront  it  in  the  State  of  Wisconsin,  I  also  know;  and 
I  also  know  that  I  officially  signed  certain  official  authorizations  which 
I  felt  were  outrageous  and  which  I  was  powerless  to  prevent,  under 
the  statute. 

Mr.  ESHLEMAN,  of  California.  Do  you  not  think  it  would  be  better 
to  have  your  enactment  of  the  statute  in  such  a  shape  that  you  could 
dispose  of  the  thing  at  once  and  not  temporize  ?  Is  not  an  institution 
which  has  outstanding  obligations  beyond  the  value  of  the  property 
actually,  if  not  legally,  insolvent ;  and  if  that  is  the  case,  is  it  proper, 
to  bring  back  the  margin  of  safety,  to  restore  solvency  from  the  ratos  ? 
That  seems  to  me  to  be  a  fallacy,  and  what  I  referred  to  and  still 
refer  to  as  childish  is  the  recommendation  of  this  Commission  that 
you  should,  in  a  utility  field,  do  a  thing  that  you  cannot  do  anywhere 
else  on  earth,  borrow  more  money  than  the  thing  is  worth.  And  I 
s;iv  whenever  it  reaches  that  condition,  that  the  borrowing  has  to  stop, 
and  to  suggest  that  the  condition  should  continue,  I  say  is  childish. 
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Mr.  BARTINE,  of  Nevada.  Mr.  President,  and  gentlemen  of  the  Com- 
mission, I  took  no  part  in  the  preparation  of  that  very  elaborate  and 
very  able  report ;  it  was  purely  the  work  of  the  Chairman  so  far  as  its 
composition  is  concerned,  and  it  is  a  work,  which,  it  seems  to  me,  ought 
to  commend  itself  to  the  intelligence  of  this  convention  generally,  in- 
dicating as  it  does  a  great  amount  of  labor  and  a  great  deal  of  intelli- 
gent labor  on  the  part  of  the  gentlemen  who  prepared  it.  I  did  not 
receive  that  report  until  about  two  weeks  ago,  and  in  concurring  with 
it  I  simply  gave  my  concurrence  to  the  general  conclusion.  If  there 
be  expressions  in  there  which  seem  to  reflect  upon  the  Securities  Com- 
mission, for  which  Mr.  Meyer  has  spoken,  I  am  in  no  way  responsible 
for  them  and  I  do  not  believe  that  my  friend  Eshleman  intended  to 
reflect  upon  that  commission  in  the  slightest  degree.  Taking  that  re- 
port as  a  whole,  it  simply  amounts  to  this :  It  recognizes  the  fact  that 
the  world  is  moving  and  that  we  may  go  a  little  bit  further  now  than 
Mr.  Meyer's  commission  felt  that  it  could  properly  go  at  that  time. 

It  is  not  my  purpose  to  discuss  this  matter  at  length.  I  have  made 
no  preparation  for  it,  and  one  reason  why  I  have  made  no  prepara- 
tion for  it  is  that  the  matter  of  capitalization  and  bond  issues  has  not 
been  thus  far  especially  important  in  my  state.  In  all  of  our  cases 
in  court  and  before  the  Interstate  Commerce  Commission,  and  we  have 
been  in  court  and  before  the  Commission  ever  since  our  Commission 
has  been  in  existence,  we  have  been  able  to  hold  these  carriers  down  to 
what  appeared  to  be  the  fair  and  reasonable  value  of  their  property, 
regardless  of  their  capitalization  and  regardless  of  the  amount  of  their 
debts.  The  particular  reason  why  this  matter  of  capitalization  and 
indebtedness  is  important,  and  in  my  judgment  ought  to  be  dealt  with 
legally,  is  found  in  the  fact  that  away  back  in  the  169th  U.  S.  Re- 
ports, in  the  Smyth  vs.  Ames  case,  the  Supreme  Court  of  the  United 
States  laid  down  the  doctrine  that  capitalization  and  indebtedness  were 
elements  to  be  considered  in  the  determination  of  what  were  reason- 
able rates.  And  while  we  have  succeeded  in  surmounting  the  difficulties 
created  by  that  declaration,  nevertheless  we  have  yet  to  go  into  court 
with  our  first  case  in  which  we  were  not  confronted  at  the  very  thres- 
hold with  the  fact  that  the  capitalization  of  the  public  service  cor- 
poration was  so  much  and  its  indebtedness  was  so  much  and  that  they 
were  entitled  to  earn  money  upon  it.  We  have  had  to  brush  that  away 
before  we  could  get  right  down  to  the  substance  of  the  issue.  We  have 
succeeded  in  doing  it  thus  far,  but  just  in  an  illustrative  way  let  me 
call  your  attention  to  a  case  we  had  in  the  Federal  Court  in  Carson 
City  three  months  ago.  It  was  not  a  carrier  case,  but  the  principle 
is  exactly  the  same.  The  Commission  of  Nevada  is  also  a  public  serv- 
ice commission  and  has  jurisdiction  of  water  companies,  engaged  in 


220  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

the  public  service.  We  made  an  order  reducing  the  rates  of  the  water 
company  in  Tonopah,  the  great  mining  town  of  Nevada.  That  order 
was  contested  in  the  Federal  Court.  Judge  Morrow  presided.  Upon 
a  motion  for  an  injunction  pendente  lite  it  was  claimed  and  claimed  in 
the  bill,  I  may  say,  that  the  capitalization  of  that  company  was 
$1,000,000  and  that  it  had  issued  bonds  to  the  amount  of  $675,000 
bearing  6  per  cent  interest.  It  was  claimed  that  it  had  a  right  to  earn 
money  to  the  amount  of  12  per  cent  upon  its  capitalization,  and.  in  ad- 
dition to  that,  to  pay  the  6  per  cent  interest  upon  the  bonds.  $1,000,000 
capitalization  plus  $675,000  in  bonds,  according  to  my  limited  knowl- 
edge of  arithmetic,  amounts  to  $1,675,000 ;  and  yet  their  own  expert 
witness  testified  before  our  Commission  that  the  entire  property 
could  be  reproduced  for  less  than  $350,000.  Judge  Morrow  did  not 
give  that  corporation  the  benefit  of  its  capitalization  and  the  bond 
issue,  but  some  other  Judge  might  have  done  it.  And  while  it  might 
not  have  been  sustained  by  the  Supreme  Court  of  the  United  Spates, 
and  as  to  that  we  cannot  say,  nevertheless  it  can  be  seen  that  it  throws 
a  very  serious  obstacle  in  the  way  of  just  and  proper  regulation,  and 
the  application  of  just  and  proper  rates.  With  regard  to  the  matter 
of  issuing  these  bonds  and  issuing  capital  stock  under  the  sanction 
of  the  Commission,  replying  to  a  remark  by  Mr.  Commissioner  Meyer 
that  under  those  circumstances  the  Commission  would  be  responsible 
for  the  amounts  and  that  the  stocks  and  bonds  would  go  out  bearing 
the  signature  of  Eshleman  or  somebody  else,  let  me  call  my  friend's 
attention  to  the  fact  that  as  a  member  of  the  Interstate  Commerce  Com- 
mission he  is  constantly  taking  part  in  deliberations  and  joining  in  the 
making  of  orders  which  fix  rates  and  which  he,,  under  the  sanction  of 
his  official  oath,  declares  to  be  just  and  reasonable;  and  at  the  same 
time  there  may  be  millions  of  people  in  the  United  States  that  do  not 
think  they  are  just  and  reasonable;  and  it  might  be  said  you  have  no 
right  to  contest  this  because  it  bears  the  sanction  of  the  name  of  the 
distinguished  Commissioner,  Mr.  Meyer.  The  principle  is  identical. 
Power  has  got  to  be  lodged  somewhere,  and  the  safety  and  security 
in  this  matter  lie  in  the  fact  that  we  can  fairly  and  reasonably  pre- 
sume that  the  Commissions  entrusted  with  the  power  of  regulating 
these  bond  issues  and  stock  issues  will  exercise  their  power  wisely,  ju- 
diciously and  conscientiously  and  hold  them  down  within  limitations 
which  will  make  the  public  reasonably  safe. 

Mr.  Commissioner  Staples,  of  Minnesota,  propounded  a  question 
as  to  how  we  were  to  differentiate  between  interstate  carriers  and  those 
that  were  not  interstate  carriers.  My  idea  would  be,  as  stated  by  Mr. 
Eshleman,  that  where  the  property  of  a  state  corporation  is  situated  en- 
tirely within  a  state,  the  state  could  be  safely  entrusted  to  determine 
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the  value  of  that  property,  the  amount  of  its  stock,  its  capitalization, 
and  the  amount  of  its  bond  issues.  It  would  be  bound  to  do  mat  in 
its  own  interest  for  its  own  self-preservation,  even  though  the  property 
itself  might  be  used  as  an  instrument  of  interstate  commerce.  But 
where  the  property  itself,  the  physical  property,  extends  into  more 
than  one  state,  then  it  becomes  distinctively  interstate  in  its-  character 
as  property,  and  I  think  it  could  be  fairly  regulated  by  Federal 
authority.  That  is  my  idea  of  it ;  perhaps  I  am  not  right,  but  I  think 
I  am. 

Let  me  give  you  an  illustration  of  why  it  is  necessary  and  proper, 
in  my  judgment,  for  the  Federal  Government  to  have  control  of  this 
matter  so  far  as  interstate  carriers  are  concerned.  I  want  to  say  to 
you  that  I  am  just  as  firm  a  believer  in  state  rights  up  to  the  proper 
and  legitimate  line,  as  any  man  can  possibly  be.  I  voted  this  morn- 
ing in  favor  of  the  resolution  offered  by  Mr.  Finn  of  Kentucky,  be- 
cause I  could  see  nothing  objectionable  in  it ;  to  my  mind  it  contained 
a  plain,  clear,  straightforward  statement  of  what  I  regard  as  a  correct 
interpretation  of  the  constitution  of  the  United  States.  But  every 
case  of  that  kind  which  comes  up  must  be  determined  upon  its  own 
facts.  Mr.  Finn's  resolution  was  called  out  by  the  suggestion  coming 
from  the  Supreme  Court  of  the  United  States,  that  Congress  might 
enact  legislation  for  the  regulation  of  local  rates.  With  that  view  as 
expressed  by  Justice  Hughes,  I  can  never  concur  unless  I  very  greatly 
change  my  mind.  There  is  no  reason  in  the  world  why  a  state  cannot 
prescribe  just,  fair  and  reasonable  rates  for  strictly  local  traffic,  and 
if  those  rates  are  just,  fair  and  reasonable,  they  cannot  possibly  injure 
anybody  else;  that  is,  they  cannot  inflict  an  injury  of  which  anybody 
else  can  justly  complain.  You  can  segregate  local  rates  from  inter- 
state rates,  but  you  cannot  segregate  the  capitalization  and  the  bond 
issues.  You  cannot  give  a  state  control  over  the  capitalization  and  the 
bond  issues  which  would  represent  the  particular  section  of  the  road 
which  happens  to  be  located  in  that  state.  The  subject  is  an  entirety,  it 
must  be  dealt  with  as  an  entirety,  and  the  only  power  capable  of  deal- 
ing with  it  is  the  United  States  Government. 

I  have  an  illustration  in  mind,  a  striking  one.  It  will  carry  my 
friend,  Mr.  Finn,  back  to  his  own  home.  Operating  in  the  states  of 
California,  Arizona,  Nevada,  Utah,  and  possibly  some  other  states,  we 
have  the  great  Southern  Pacific  System.  That  great  corporation  is 
incorporated  under  the  laws  of  Kentucky.  As  I  understand  it,  it  has 
not  one  single  mile  of  railroad  track  in  the  State  of  Kentucky,  never- 
theless the  State  of  Kentucky  has  granted  it  articles  of  incorporation, 
has  given  to  it  its  charter,  its  certificate  of  character,  and  it  has  gone  out 
into  these  other  states  and  in  those  other  states  it  is  earning  all  of  its 
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money;  we  are  the  people  who  are  paying  to  that  corporation  its  entire, 
revenue,  and  we  are  absolutely  powerless  to  deal  with  the  question  of 
its  capitalization  or  the  amount  of  its  debt.  The  first  great  case  that 
our  Commission  had  in  the  Federal  Court  in  Carson  City  was  one  in 
which  that  company  conjointly  with  several  others,  attacked  the  con- 
stitutionality of  our  Railroad  Commission  Law,  and  it  was  then  and 
there  claimed  that  the  capitalization  of  the  Central  Pacific,  which  is 
a  part  of  that  system,  was  $97,000,000  in  stock,  and  that  $100,000,000 
in  bonds  had  been  issued,  representing  a  grand  total  of  $197,000,000. 
And  yet  in  the  progress  of  that  case  and  in  the  progress  of  a  subse- 
quent case  before  the  Interstate  Commerce  Commission,  it  was  shown 
almost  conclusively  that  the  entire  property  could  be  reproduced  for 
$80,000  per  mile,  which  was  a  good  deal  less  than  $100,000,000  in  the 
aggregate.  Now,  why  was  that  claim  made?  Simply  because  it  was 
insisted  that  it  was  an  investment  upon  which  the  company  was  en- 
titled to  earn  money.  Well,  we  managed  to  get  rid  of  it;  the  Inter- 
state Commerce  Commission  has  not  accepted  that  view,  at  least  it 
has  not  done  it  nominally,  the  court  failed  to  do  it,  and  the  railroad 
company  lost  its  case  in  Court.  I  give  you  that  as  a  concrete  illus- 
tration of  how  powerless  the  states  are  to  deal  with  these  great  prob- 
lems, and  how  essential  it  is  that  if  they  are  dealt  with  at  all,  or  1 
might  strike  out  the  plural  and  use  the  singular,  problem,  it  must  be 
dealt  with  by  the  Government  of  the  United  States.  And  while  as  I 
said  before,  I  am  a  firm  stickler  for  state  sovereignty  in  everything 
that  is  distinctly  local,  I  nevertheless  recognize  the  fact  that  the  Gov- 
ernment of  the  United  States  should  have  all  the  power  wmch  is 
given  to  it  by  the  Federal  constitution,  and  also  every  power  which  is 
really  necessary  to  make  the  express  provisions  of  that  constitution 
effective.  This  is  one  of  those  things.  I  do  not  think  it  treads  upon 
the  toes  of  any  individual  state. 

There  is  just  one  more  feature,  of  the  matter  to  which  I  will  ad- 
dress myself  for  a  moment,  because  I  do  not  wish  to  detain  you.  If 
the  matter  of  controlling  capitalization  and  bond  issues  is  left  entirely 
with  the  state,  we  will  have  a  great  many  different  regulations  upon 
the  subject.  We  may  have  one  standard  in  one  state  and  another 
standard  in  another  state,  and  you  cannot  segregate  them  the  same  as 
you  can  segregate  a  local  rate  from  an  interstate  rate,  because  the 
capitalization  and  the  bonded  indebtedness  of  a  great  interstate  car- 
rier is  one  entire  thing,  and  you  cannot  divide  it.  Another  thing  is 
this,  some  states  might  make  no  regulations  whatever,  they  might  im- 
pose no  limitations  whatever,  while  other  states,  if  they  had  it  in  their 
power  to  do  so  might  impose  rather  severe  and  stringent  regulations, 
still  others  moderate  and  conservative  regulations.  But  the  upshot  of 
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it  would  be  that  the  state  which  imposed  no  limitations  whatever  would 
get  all  the  corporation  work,  every  great  interstate  carrier  in  the 
United  States  could  go  out  .of  business  under  its  existing  charter  and 
re-incorporate  in  some  state  where  there  are  no  limitations  placed 
upon  it  at  all,  and  there  you  are. 

Gentlemen,  I  hope  I  have  not  unduly  detained  you,  and  I  thank  you 
for  your  attention.  (Applause.) 

ELECTION  OF  OFFICERS 

The  PRESIDENT.  It  is  after  3.00  o'clock,  which  was  the  time  set  by 
the  Executive  Committee  for  the  election  of  officers.  It  is  past  that 
time  now,  but  I  did  not  want  to  interrupt  the  proceeding.  We  are  ready 
now  to  hear  nominations  for  the  office  of  President,  serving  for  the 
ensuing  year. 

Mr.  THORNE,  of  Iowa.  I  have  become  acquainted  recently  with  a 
gentleman  down  in  Kentucky,  who  has  had  occasion  in  his  career  in 
that  state  to  take  a  position  now  and  then  drawing  forth  hostile  ac- 
tivities from  certain  sources.  I  have  investigated  that  condition  to 
some  extent,  and  I  have  found  that  man,  according  to  my  standards, 
to  be  a  man  of  courage,  of  honor  and  capacity,  who  is  only  striving 
to  do  what  is  right;  and  in  the  fights  that  he  may  be  called  upon  to 
carry  on,  I  should  like  to  see  him  have  the  prestige  and  the  honor  which 
this  Association  can  give  to  him.  A  year  ago  there  was  an  unhappy 
conflict  among  my  friends  and  his,  and  I  think  it  quite  fitting  that  on 
this  occasion  I  should  take  the  opportunity  of  nominating  for  the 
presidency  of  the  National  Association  a  man  of  honor,  a  man  of 
courage,  a  southern  gentleman,  Mr.  Finn,  of  Kentucky.  (Applause.) 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  nomination.  Is 
there  any  second  to  that  nomination  or  any  other  nomination  ? 

Mr.  STAPLES,  of  Minnesota.  I  second  the  nomination. 

Mr.  BURR,  of  Florida.  I  move  that  nominations  be  closed  and  that 
the  Secretary  be  instructed  to  cast  the  ballot  of  the  convention  for  Mr. 
Finn. 

Mr.  STAPLES,  of  Minnesota.  I  second  that  motion. 

The  motion  was  unanimously  agreed  to. 

The  PRESIDENT.  Mr.  Laurence  B.  Finn,  of  Kentucky,  has  been 
elected  President  of  the  Association  for  the  ensuing  year.  Mr.  Finn, 
do  you  accept?  (Applause.) 

Mr.  FINN,  of  Kentucky.  Gentlemen  of  the  Association,  I  am  quite 
sure  that  it  is  not  always  the  case  that  merit  is  properly  rewarded  and 
I  have  thought  sometimes  that  this  was  justly  so,  for  merit  has  its 
own  reward,  and  those  of  us  who  receive  honors,  when  we  know  that 
we  are  not  entitled  to  them,  are  more  capable  of  appreciating  the  favor 
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than  others  who  deserve  them.  Measuring  my  lack  of  ability  by  my 
sense  of  appreciation  and  gratitude,  I  know  I  am  wholly  unworthy, 
but  I  accept,  with  thanks.  (Applause.) 

The  PRESIDENT.  Now,  gentlemen,  nominations  for  First  Vice-Presi- 
dent  are  in  order. 

Mr.  DECKER,  of  New  York.  We  have  selected  for  our  president  a 
gentleman  from  Kentucky  and,  according  to  our  usual  practice,  the 
First  Vice-President  should  come  from  another  section  of  the  country. 
We  seemed  to  anticipate  that  condition,  when  we  had  our  election 
last  year,  and  it  seems  to  fit  in  with  the  present  election  very  well.  I 
have  in  mind  a  gentleman  for  the  First  Vice-Presidency,  whose  ac- 
tivities since  he  has  been  a  member  of  the  association  have  been 
great  and,  I  am  sure,  we  will  all  of  us  say  they  have  been  thoroughly 
well  directed. 

I  desire  to  put  in  nomination  a  very  capable  and  very  active 
gentleman  from  the  West.  I  am  sure  he  will  not  be  to  yon  what  his 
name  implies,  a  thorn  in  the  flesh,  but  that  he  will  rather  be  active 
in  promoting,  in  his  thorny  way,  the  interests  of  this  association,  and 
so  I  nominate,  as  you  already  know,  Mr.  Clifford  Thome,  of  Iowa. 
(Applause.) 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  nomination  of  Mr. 
Clifford  Thome,  of  Iowa,  for  First  Vice-President.  What  is  your 
pleasure  ? 

Mr.  BARTINE,  of  Nevada.  I  second  the  nomination,  and  move  that 
nominations  be  closed,  and  the  Secretary    instructed  to  cast  the  ballot 
of  the  Association  for  Honorable  Clifford  Thorne,  of  Iowa,  for  First 
Vice-President. 
„  -.  The  motion  was  unanimously  agreed  to. 

The  PRESIDENT.  Gentlemen,  you  have  duly  elected  Honorable  Clif- 
ford Thorne  First  Vice-President  for  the  ensuing  year.  Mr.  Thorne, 
do  you  accept? 

Mr.  THORNE,  of  Iowa.  I  thank  you  heartily,  gentlemen. 

The  PRESIDENT.  We  are  now  ready  for  nominations  for  Second  Vice- 
President  ? 

Mr.  ELMQUIST,  of  Minnesota.  During  the  five  years  it  has  been  my 
privilege  to  attend  these  conventions  I  have  been  impressed  very  much 
ivith  the  dignity,  self -poise,  the  energy  and  the  strength  of  character 
of  one  of  the  regular  attendants  of  this  convention,  and  I  am  sure 
that  we  can  do  no  more  fitting  thing  today  than  to  honor  Judge 
Prentis,  of  Virginia,  with  election  to  the  Second  Vice-Presidency  of 
this  association.  I  take  great  pleasure  in  presenting  his  name. 
(Applause.) 

Mr.  BARTINE,  of  Nevada.  I  take  equal  pleasure  in  seconding  the 
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nomination  of  Judge  Prentis,  and  without  any  words  of  commenda- 
tion, because  he  is  known  here  very  much  better  than  I  am  and  any 
thing  that  I  might  say  would  carry  no  weight,  but  I  know  him  right, 
well,  and  have  had  official  relations  with  him,  and  I  endorse  what 
Mr.  Elmquist  has  said,  that  the  convention  can  do  itself  no  higher 
honor  than  to  elect  him.  (Applause.) 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  nomination  of 
Judge  Prentis,  of  Virginia,  for  Second  Vice-President.  What  is  your 
pleasure  ? 

Mr.  BARTINE,  of  Nevada.  I  move  that  the  nominations  be  closed  and 
the  Secretary  be  directed  to  cast  the  ballot  of  the  association  for  Mr. 
Prentis. 

The  motion  was  duly  seconded  and  unanimously  agreed  to. 

The  PRESIDENT.  Gentlemen,  you  have  elected  Judge  Prentis,  of 
Virginia,  for  your  Second  Vice-President.  Judge  Prentis,  do  yon 
accept  ? 

Mr.  PRENTIS,  of  Virginia.  I  would  be  very  ungracious  indeed,  Mr. 
President  and  gentlemen  of  the  Association,  if  I  did  not  thank  you 
most  heartily  and  sincerely  for  the  honor  which  you  have  conferred 
upon  me.  (Applause.) 

The  PRESIDENT.  We  are  now  ready  to  receive  nominations  for  Sec- 
retary. 

Mr.  HENSHAW,  of  Oklahoma.  Mr.  President,  it  gives  me  great 
pleasure,  without  any  words  of  commendation,  because  they  are  not 
necessary,  to  nominate  our  regular  and  only  Secretary,  Mr.  Connolly. 
(Applause.) 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  nomination  of  Mr. 
Connolly  for  Secretary.  What  is  your  pleasure? 

Mr.  ESHLEMAN,  of  California.  I  move  that  the  President  be  in- 
structed to  cast  the  unanimous  ballot  of  the  Association  for  the  elec- 
tion of  Mr.  Connolly,  as  Secretary  of  this  Association. 

The  motion  was  duly  seconded  and  unanimously  agreed  to. 

The  PRESIDENT.  We  will  assume  that  that  ballot  is  cast  and,  Mr. 
Connolly,  you  are  elected. 

Mr.  CONNOLLY.  Please  accept  my  thanks,  gentlemen. 

The  PRESIDENT.  The  Assistant  Secretary  is  the  next  officer  to  be 
elected. 

Mr.  MILLS,  of  Minnesota.  I  take  great  pleasure  in  nominating  Mr. 
Kilpatrick,  of  Illinois,  for  that  position. 

Mr.  DECKER,  of  New  York.  I  second  the  nomination. 

The  PRESIDENT.  Mr.  Kilpatrick,  of  Illinois,  has  been  nominated  as 
Assistant  Secretary,  and  that  nomination  has  been  seconded.  What 
is  your  pleasure  ? 
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Mr.  STAPLES,  of  Minnesota.  I  second  that  motion,  with  the  state- 
ment that  I  do  it  because  he  is  the  only  man  among  us  who  knows 
how  to  fill  the  position.  I  move  that  the  nominations  be  closed  and 
that  the  Secretary  be  instructed  to  cast. the  unanimous  ballot  of  the 
Association  for  his  election. 

The  motion  was  unanimously  agreed  to. 

The  PRESIDENT.  The  ballot  having  been  cast,  Mr.  Kilpatrick  is 
elected.  Do  you  accept,  Mr.  Kilpatrick  ? 

Mr.  KILPATRICK,  of  Illinois.  As  the  duties  of  this  particular  office 
are  so  onerous  and  the  emoluments  are  so  great  that  nobody  would  pre- 
sume to  decline  a  position  of  this  character,  I  take  great  pleasure  in 
accepting.  (  Applause. ) 

THE  RELATION  OF  THE  BUREAU  OF  STANDARDS  TO   THE  PUBLIC 
SERVICE   COMMISSIONS. 

The  PRESIDENT.  I  believe  that  completes  the  list  of  officers.  We  are 
now  to  be  favored  by  what,  I  have  no  doubfc,  will  be  a  very  interesting 
and  also  instructive  address  by  Dr.  E.  B.  Eosa,  Chief  Physicist  of 
the  Department  of  Commerce,  Bureau  of  Standards. 

Mr.  THORNE,  of  Iowa.  Do  I  understand  that  the  report  of  that  other 
committee  was  disposed  of  ? 

The  PRESIDENT.  No,  the  consideration  was  merely  postponed,  on 
account  of  these  special  orders.  We  will  resume  it  immediately  after 
the  special  orders  are  passed. 

Gentleman,  I  present  Dr.  Eosa. 

Dr.  E.  B.  EOSA.  These  annual  conferences  between  representatives 
of  the  federal  and  state  railroad  commissions  must  be  of  immense  value, 
not  only  to  those  who  participate  in  them  but  to  the  railroads  also.  For 
a  cooperative  study  of  the  many  problems  involved  in  the  regulation  of 
interstate  commerce  and  a  comparison  of  views  and  experience  once 
a  year  cannot  fail  to  throw  new  light  on  such  problems,  and  afford 
a  basis  for  closer  cooperation  and  more  consistent  and  more  uniform 
rulings  by  the  state  commissions.  This  is  favorable  to  the  railroads 
as  well  as  to  the  public. 

Although  this  is  the  twenty-fifth  annual  meeting  of  this  association, 
its  problems  are  not  all  solved  yet.  Indeed,  as  new  problems  have 
been  constantly  arising,  and  old  problems  present  themselves  in  a  new 
light,  it  is  not  impossible  that  there  are  more  unsolved  problems  be- 
fore you  to-day  in  the  field  of  railroad  regulation  than  ever  before. 
The  splendid  work  that  has  been  done  by  you  in  the  past  has  shown 
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the  need  and  the  advantage  of  going  much  farther  in  the  way  of  regu- 
lation than  was  thought  necessary  or  desirable  a  few  years  ago,  so 
that  your  responsibilities  have  multiplied  many  fold. 

But,  in  addition  to  the  increased  responsibilities  in  the  field  of 
railroad  regulation,  many  of  the  state  commissions  have  been  trans- 
formed into  public  utility  commissions,  and  given  wide  powers  and  re- 
sponsibilities in  connection  with  all  public  utilities.  The  intelligent 
exercise  of  these  new  functions  involves  an  intimate  knowledge  on 
the  part  of  the  commissions  and  their  engineers  of  a  great  many 
phases  of  engineering,  electrical,  mechanical  and  civil  engineering, 
as  well  as  gas  engineering,  telephone  engineering,  etc.,  together  with 
the  business  methods  and  requirements  of  these  various  industries. 
Some  of  the  problems  are  highly  technical  while  at  the  same  time 
very  concrete  and  practical.  The  Bureau  of  Standards  has  been 
making  a  study  of  some  of  these  problems,  partly  in  response  to  a  de- 
mand from  the  state  commissions  and  cities  which  (in  the  absence  of 
state  commissions)  regulate  their  own  utilities,  and  partly  in  response 
to  a  demand  for  information  from  the  operating  companies  and  from 
engineering  societies  which  are  largely  made  up  of  representatives  of 
such  companies. 

One  of  the  first  of  these  problems  studied  was  the  preparation  of 
specifications  for  the  quality  of  illuminating  gas  and  gas  service,  and 
methods  of  testing  such  gas.  The  results  of  this  investigation 
are  embodied  in  two  publications,  one  recently  issued  in  its  second 
edition,  and  the  other  now  in  press.  In  the  course  of  this  work,  in 
which  the  Bureau  had  the  cooperation  of  many  of  the  most  experienced 
gas  engineers  in  the  country  as  well  as  of  several  representatives  of 
cities  and  state  commissions,  the  problem  was  studied  both  from  the 
standpoint  of  the  user  and  of  the  maker  of  the  gas.  In  fixing  the 
heating  value  it  was  necessary  to  inquire  what  is  the  most  economi- 
cal quality  of  each  different  kind  of  artificial  illuminating  gas  to  make, 
assuming  that  the  price  is  to  be  proportional  to  its  heating  value, 
within  the  range  of  heating  value  that  will  give  good  service.  This 
study  carried  us  into  the  whole  subject  of  gas  making  and  gas  dis- 
tribution, as  well  as  the  testing  for  chemical  impurities  and  heating 
value  and  candlepower.  It  demonstrated  that  it  is  not  practicable 
intelligently  to  fix  requirements  for  quality  and  service  without  taking- 
full  account  of  economic  conditions  and  the  variation  of  such  con- 
ditions from  place  to  place  and  from  time  to  time.  A  thorough  in- 
vestigation was  also  made  of  the  standards  used  for  testing  the  candle- 
power  of  gas,  and  of  the  instruments  and  methods  employed  in  taking 
the  heating  value  of  gas. 
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Another  investigation  that  has  yielded  results  of  great  practical 
importance  was  concerning  the  electrolytic  corrosion  of  gas  and  water 
pipes  and  lead  cable  sheaths  by  earth  currents  due  to  electric  rail- 
ways. The  Bureau  has  made  a  very  thorough  study  of  the  various 
proposals  that  have  been  made  for  applying  protective  coatings  to 
such  pipes  and  also  of  protecting  them  by  bonding  to  negative  bus  bars 
and  by  using  insulated  negative  feeders  from  the  track  itself.  In 
the  course  of  this  investigation  the  engineers  of  the  Bureau  have 
made  field  examinations  in  many  cities,  both  large  and  small,  and 
with  the  cooperation  of  the  gas,  water,  telephone  and  railway  com- 
panies examined  the  pipes  and  made  electrolytic  surveys  of  eartb 
currents.  A  complete  system  of  electrolytic  mitigation  has  been  worked 
out  for  two  cities  and  is  being  put  into  operation.  The  work  has 
progressed  far  enough  to  demonstrate  that  the  method  may  be  suc- 
cessfully applied  in  many  cases.  This  is  a  matter  of  great  practical 
importance  because  hundreds  of  millions  of  dollars'  worth  of  under- 
ground pipes  and  cables  are  subject  to  damage  by  electric  railway  cur- 
rent, and  we  believe  the  public  service  commissions  can  render  a 
great  service  by  seeing  that  the  railways  take  such  precautions  as  to 
reduce  this  damage  to  a  minimum.  Such  questions  should  be  kept 
out  of  the  courts  entirely,  and  we  believe  that  when  the  engineering 
aspects  of  the  subject  are  better  understood,  street  railway  companies 
will  generally  be  ready  to  cooperate  with  the  public  service  commis- 
sions, and  to  remove  as  far  as  possible,  the  cause  of  the  trouble.  In 
two  of  the  cities  studied  by  the  Bureau,  it  was  found  that  the  saving 
of  electric  power  effected  by  the  methods  of  mitigation  proposed  was 
enough  to  pay  a  fair  return  on  the  entire  cost  of  the  changes  and  new 
construction  required,  and  the  system  will  be  in  better  operating  con- 
dition for  the  change.  The  work  was  conducted  as  a  scientific  investi- 
gation, although  it  was  done  in  a  thoroughly  practical  way  and  all 
conclusions  verified  by  frequent  reference  to  working  conditions. 

Another  investigation  of  great  practical  importance  recently  under- 
taken is  on  the  life  hazard  in  electrical  work.  There  is  great  need 
of  improvement  in  many  respects  in  electrical  practice,  to  reduce  the 
danger  to  linemen,  station  employees,  operatives  of  electrical  ma- 
chinery and  the  public  generally.  Manufacturers  can  help  by  im- 
proving the  design  and  construction  of  ceitain  kinds  of  apparatus; 
constructing  engineers  can  help  by  using  better  materials  in  many 
cases  and  installing  dangerous  apparatus  with  greater  thought  of  the 
life  hazard;  operating  companies  can  help  by  educating  their  em- 
ployees and  by  adopting  stricter  rules  for  their  protection  and  pro- 
viding them  with  more  and  better  safety  appliances;  public  service 
commissions  and  city  authorities  can  help  by  adopting  better  regula- 
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tions  and  having  frequent  inspections;  the  press  can  help  by  creating 
public  sentiment  in  favor  of  attaching  greater  value  to  human  life, 
and  warning  the  public  of  the  danger.  The  operating  companies  and 
electrical  engineering  societies  will  cordially  assist  the  Bureau  in  this 
investigation,  and  we  hope  to  place  some  preliminary  results  in  the 
hands  of  the  public  service  commissions  at  an  early  date. 

Another  investigation  of  practical  bearing  to  the  public  service 
commissions  is  on  the  instruments  used  in  electrical  measurements, 
and  the  methods  of  testing.  The  traveling  inspectors  employed  by 
the  state  commissions  render  the  companies  and  the  public  great  serv- 
ice by  checking  up  the  master  meters  of  the  stations.  These  meters 
are  usually  not  very  portable,  and  traveling  inspectors  who  are  pre- 
pared to  test  them  and  to  give  local  inspectors  information  and  as- 
sistance in  their  work  render  an  important  service. 

The  constitution  of  the  United  States  gives  to  the  federal  govern- 
ment authority  over  the  coinage  and  the  weights  and  measures  of  the 
country.  Congress  has  controlled  the  coinage  of  the  country  from  the 
outset  but  has  not  exercised  its  full  control  over  weights  and  meas- 
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ures.  However,  there  was  for  many  years  in  the  Treasury  Department 
an  office  of  weights  and  measures,  which  kept  the  standards  and  issued 
copies  of  them  to  the  states,  and  did  testing  of  weights  and  measures 
for  the  government  and  the  public.  The  Bureau  of  Standards  was  an 
outgrowth  of  the  office  of  weights  and  measures,  and  the  work  inherited 
from  that  office  has  been  developed  and  enlarged  in  the  division  of 
weights  and  measures,  under  the  charge  of  Mr.  L.  A.  Fischer.  In- 
spectors of  the  Bureau  have  made  investigations  as  to  the  conditions 
of  weights  and  measures  in  most  of  the  states  of  the  union,  and  the 
Bureau  cooperates  actively  with  the  sealers  of  weights  and  measures 
of  the  states  and  the  cities.  Every  year  a  conference  on  weights  and 
measures  is  held  at  the  Bureau,  and  is  attended  by  state  and  city 
sealers  and  representatives  of  the  manufacturers  of  scales  and  meas- 
ures. Increasing  interest  is  every  year  shown  by  the  public  as  well 
as  by  public  officials  in  the  inspection  and  testing  of  weights  and 
measures. 

Every  grocer's  and  meat  dealer's  scale  is  supposed  to  be  tested  as  to 
its  accuracy,  and  in  addition  inspections  are  often  made  to  see  whether 
the  scale  is  properly  used. 

Realizing  that  it  is  just  as  important  that  the  scales  employed  in 
wholesale  transactions  shall  be  correct  as  that  retail  dealers'  scales  be 
right,  the  Bureau  of  Standards  obtained  last  year  from  Congress  an 
appropriation  for  a  test-weight  car  equipment  for  testing  railroad  car 
scales.  This  equipment  will  be  operated  by  an  expert  who  will  not 
only  test  the  scales  but  give  each  scale  a  very  thorough  inspection. 
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The  test  car  is  different  from  those  heretofore  used  in  that  the  car 
itself  does  not  form  a  part  of  the  standard  weights.  A  series  of 
10,000  pound  weights  are  handled  by  a  power  crane  mounted  in  the 
test  car,  so  that  the  standardized  weights  are  placed  one  at  a  time  on 
a  truck  standing  on  the  scale  and  the  scale  tested  up  to  their  com- 
bined weight,  100,000  pounds.  They  may  then  be  removed  and  the 
car  itself  placed  on  the  platform  and  weighed  by  the  scale  just  stand- 
ardized. The  weights  may  then  be  added  and  the  scale  accurately 
tested  up  to  the  full  capacity  of  the  car  plus  the  weights,  without  as- 
suming that  the  weight  of  the  car  remains  constant,  for  any  appreci- 
able length  of  time.  As  these  weights  have  been  very  accurately  stand- 
ardized, the  equipment  can  be  used  to  standardize  other  test  cars. 

Several  of  the  state  commissions  have  already  asked  to  have  this 
test  car  go  to  their  states  and  make  tests  of  car  scales.  It  is  hoped 
that  the  Bureau  will  be  able  next  year  to  operate  several  such  test 
cars,  and  to  cooperate  more  fully  than  it  can  now  do  with  the  State 
Commissions  and  the  Interstate  Commerce  Commission. 

These  are  some  of  the  more  concrete  and  practical  questions  that 
the  Bureau  of  Standards  has  been  studying  recently  which  come  within 
the  scope  of  the  state  public  service  commissions.  For  the  lack  of 
a  sufficiently  large  scientific  and  engineering  staff,  we  have  been  un- 
able to  do  as  much  as  we  could  wish,  and  have  been  unable  to  give 
the  assistance  to  some  of  the  state  commissions  which  we  have  been 
asked  to  give  and  should  have  been  very  glad  to  give  if  possible.  We 
hope  that  by  another  year  our  resources  will  be  greater,  and  that  we 
can  take  up  in  a  thorough  and  scientific  way  many  other  problems 
connected  with  the  public  utilities. 

One  of  the  most  serious  objections  that  has  been  urged  to  the  regu- 
lation of  public  utilities  by  commissions  is  that  if  the  same  rate  of 
return  on  the  capital  invested  is  allowed  to  all  companies,  it  removes 
in  many  cases  all  incentive  to  the  responsible  officers  of  utility  com- 
panies for  enterprise,  hard  work  and  economy,  and  that  in  consequence 
both  the  public  and  the  stockholders  are  losers  and  great  Injury  is 
done  the  industries.  As  yet  so  little  experience  with  rate  making  has 
been  had  that  one  cannot  say  perhaps  whether  this  has  already  oc- 
curred in  some  degree  or  not.  Nevertheless  this  is  a  tremendously  im- 
portant consideration,  and  it  must  not  be  ignored. 

The  California  legislature  recognized  the  importance  of  the  matter 
and  provided  for  it  in  the  public  utility  act  of  1911  in  the  following 
paragraph : 

"Nothing  in  this  Act  shall  be  taken  to  prohibit  any  public  utility 
from  itself  profiting  to  the  extent  permitted  by  the  Commission,  from 
any  economies,  efficiencies  or  improvements  which  it  may  make,  and 
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from  distributing  by  way  of  dividends  or  otherwise  disposing  of  the 
profits  to  which  it  may  be  so  entitled,  and  the  Commission  is  authorized 
to  make  or  permit  such  arrangement  or  arrangements  with  any  public 
utility  as  it  may  deem  wise  for  the  purpose  of  encouraging  econo- 
mies, efficiencies,  or  improvements  and  securing  to  the  public  utility 
making  the  same  such  portion,  if  any,  of  the  profits  thereof,  as  the 
Commission  may  determine." 

The  State  of  Idaho  embodied  the  same  paragraph  in  its  recent 
public  utility  law,  and  the  still  more  recent  Pennsylvania  law  ex- 
presses the  same  idea  in  the  following  language: 

""It  shall  be  lawful  for  every  public  service  company  to  participate, 
to  such  an  extent  as  may  be  permitted  by  the  commission,  and  deemed 
by  the  commission  wise,  for  the  purpose  of  encouraging  economies, 
efficiencies  or  improvements  in  methods  or  service,  in  additional 
profits  which  may  be  afforded  by  such  economies,  efficiencies  or  im- 
provements in  methods  or  service." 

These  are  clearly  just  and  wise  provisions  if  they  can  be  realized. 
But  the  question  at  once  arises,  how  shall  the  public  service  commis- 
sion decide  whether  a  given  company  has  made  such  economies,  effi- 
ciencies and  improvements  as  to  entitle  it  to  additional  profits?  Of 
course  the  company  would  in  each  case  supply  the  commission  with 
all  the  data  desired,  but  it  will  be  difficult  to  decide  whether  the  facts 
prove  their  contention,  and  what  is  a  proper  allowance  in  the  dividends 
for  such  economies  and  improvements.  Certainly  the  commissioners 
themselves  will  generally  not  be  able  to  do  this  without  the  services 
of  able  engineers  who  know  all  phases  of  the  business  (gas,  water,  elec- 
tric light,  telephone,  street  railway  or  whatever  it  may  be)  and  who 
can  judge  the  performance  of  the  given  company  by  the  performance 
of  other  companies  working  under  similar  circumstances.  In  other 
words,  standards  of  efficiency  and  economy  must  fie  set,  and  a  given 
company  claiming  to  have  considerably  exceeded  the  average  and  ask- 
ing to  be  allowed  to  pay  a  higher  than  the  normal  dividend  must  be 
judged  by  such  standards.  On  the  other  hand,  if  a  company  is  poorly 
managed,  its  performance  will  appear  so  by  the  same  standards.  Such 
a  system  would  tend  powerfully  to  promote  economy  and  enterprise, 
and  yield  large  benefits  to  the  stockholders  and  the  public.  It  is  a 
flexible  and  just  sliding  scale,  but  to  carry  it  out  successfully  requires 
an  exceptionally  well  equipped  commission.  I+s  realization  would 
certainly  constitute  a  long  step  toward  the  scientific  regulation  and 
control  of  public  utilities. 

But  few  state  commissions  can  maintain  engineering  staffs  large 
enough  and  able  enough  to  do  all  that  is  required  to  realize  such  a 
scheme.  If,  however,  the  states  could  cooperate  effectively  in  this 
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work,  so  as  to  utilize  their  combined  resources  most  efficiently,  and 
with  the  federal  government  assisting,  it  is  possible  that  standards 
of  economy  and  efficiency  could  be  set  and  operating  data  determined 
that  would  be  of  vast  service,  not  only  in  enabling  the  commissions 
to  act  more  intelligently  and  more  justly  but  also  (what  is  greatly  to  be 
desired)  secure  greater  uniformity  of  action  among  the  various  com- 
missions. The  Bureau  hopes  to  be  in  position  soon  to  do  something  in 
this  direction. 

The  change  in  recent  years  in  the  attitude  of  the  public,  the  courts 
and  the  utility  companies  themselves  toward  the  question  of  the  re- 
sponsibilities of  public  utilities  to  the  public  and  their  regula- 
tions and  control  by  public  service  commissions,  is  nothing  short  of 
revolutionary.  On  all  sides  it  is  admitted  not  only  that  the  public 
has  the  right  to  regulate  and  control  but  that  the  commissions  can  and 
do  perform  this  difficult  and  responsible  function  justly  and  success- 
fully. It  is  a  remarkable  tribute  to  those  state  commissions  which  in 
recent  years  have  been  acting  as  general  utility  commissions  that  in 
so  short  a  time  the  justice  and  success  of  such  regulation  should  be 
so  generally  admitted.  But  this  success  was  not  attained  without  effort. 
The  highest  constructive  ability  has  been  displayed,  and  earnest 
thought  and  hard  work  put  into  the  task  to  achieve  such  success. 
To  carry  forward  and  develop  the  work  in  all  the  states  will  re- 
quire the  same  constructive  ability  and  the  same  earnest  thought 
and  hard  work  as  have  been  displayed  by  those  who  have  pioneered 
the  movement.  Without  it  failure  may  follow  with  a  reaction  in  the 
public  mind  concerning  the  success  of  regulation  by  commission. 
With  it  success  is  assured  from  the  outset,  and  success  in  far  greater 
measure  than  has  yet  been  realized  anywhere.  The  benefits  are  not 
merely  the  material  advantages  accruing  to  the  utilities  and  to  the 
public  which  is  served  by  the  utilities,  but  also  to  the  cause  of  good 
government  and  to  business  and  political  ethics.  The  possibility  of 
realizing  business-like  and  efficient  municipal  government  is  enormously 
enhanced  when  the  public  utilities  are  taken  absolutely  out  of  politics 
and  they  are  conducted  and  controlled  on  a  high  ethical  plane.  To 
the  realization  of  such  ends  state  and  federal  agencies  should  work  in 
harmony  and  with  enthusiasm,  inspired  by  the  success  of  the  past  and 
the  possibilities  of  the  future. 

It  will  be  seen  from  what  has  been  said  that  the  relation  of  the 
Bureau  of  Standards  to  the  public  service  commissions  is  unlike  that 
of  the  Interstate  Commerce  Commission  in  some  respects  and  like  it 
in  others.  It  is  like  it  in  representing  the  federal  government  and  in 
cooperating  with  the  state  commissions  and  striving  to  bring  the  latter 
closer  together.  But  it  has  no  legal  authority  over  the  utilities,  holds 
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no  hearings  of  complaints,  and  renders  no  binding  decisions.  Its  work 
is  primarily  scientific  investigation,  some  of  which  is  theoretical  and 
refined  (such  as  fixing  of  primary  standards  and  methods  of  measure- 
ment) and  some  is  very  practical  and  concrete,  and  includes  many  of 
the  most  interesting  problems  of  present  day  engineering.  We  believe 
that  there  is  an  immense  opportunity  for  usefulness  in  assisting  to 
solve  some  of  the  problems  presented  by  the  public  utilities,  cooperat- 
ing in  this  work  with  the  state  commissions  and  assisting  them  so  far 
as  possible  to  get  full  and  reliable  information,  but  not  assuming  any 
responsibility  that  belongs  to  them  nor  interfering  in  the  slightest 
degree  with  their  freedom  of  action.  The  Bureau  will  thus  serve  in 
some  measure  as  a  clearing  house  for  technical  information,  and  in 
some  degree  as  an  agency  for  scientific  and  engineering  investigations. 
The  big  utility  companies  command  the  services  of  the  ablest  engineers 
and  experts,  and  a  public  service  commission  is  at  a  disadvantage 
which  cannot  command  equally  good  expert  advice. 

The  Bureau  of  Standards  is  still  young,  and  has  not  yet  a  complete 
equipment  for  all  lines  of  work.  Nevertheless  it  is  the  largest  national 
standardizing  laboratory  in  the  world,  and  in  many  lines  of  work 
has  an  unrivaled  equipment.  We  shall  be  glad  to  welcome  any  or 
all  of  the  members  of  this  Association  at  the  Bureau  at  your  conven- 
ience, and  to  have  you  visit  and  inspect  the  various  laboratories. 

Mr.  AITCHISON,  of  Oregon.  Mr.  President,  as  a  state  commissioner 
having  jurisdiction  over  public  utilities,  I  feel  that  I  should  fail  in 
my  duty  if  I  sat  silently  by  and  permitted  Dr.  Rosa's  address  to  go  by 
without  a  word  of  appreciation  of  the  help  that  we  have  received, 
which  has  been  cheerfully  and  freely  given  in  the  past  by  the  Bureau 
of  Standards,  and  of  appreciation  of  the  work  that  the  Bureau  of 
Standards  is  now  doing  in  behalf  of  public  service  commissions  gener- 
ally. 

We  must  all  of  us,  at  some  time,  have  felt  the  utter  helplessness  of 
a  commissioner  who  is  supposed  to  have  a  knowledge  of  geography,  of 
law,  of  practical  operations  in  a  dozen  different  lines  of  activity,  any 
one  of  which  is  sufficient  to  occupy  a  high  grade,  full  sized  grown  man 
for  a  life  time.  It  is  worth  while  to  know  that  there  is,  maintained  at 
the  expense  of  the  general  government,  a  bureau  which  is  a  clearing- 
house for  technical  information  of  the  highest  type,  where  men  of 
undoubted  probity  and  of  the  highest  scientific  qualifications  are  at  the 
command  of  the-  States  in  these  highly  technical  problems  that  are 
absolutely  beyond  the  power  of  the  States,  with  the  means  that  we 
can  reasonably  expect  to  have.  I  therefore  introduce  the  following 
resolution : 

"RESOLVED,  That  the  Association  expresses  its  appreciation  of  the 


234  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

high  character  of  technical  service  afforded  by  the  United  States 
Bureau  of  Standards  to  the  railroad  and  public  service  commissions., 
and  urges  upon  Congress  to  make  it  possible  for  the  Bureau  to  broaden 
and  extend  the  scope  of  its  service  to  the  public  in  this  regard." 

The  PRESIDENT.  You  have  heard  the  resolution  offered  by  the  gentle- 
man from  Oregon.  What  is  your  pleasure  ? 

The  motion  was  duly  seconded  and  unanimously  agreed  to. 

ANNOUNCEMENTS. 

The  PRESIDENT.  Before  resuming  the  consideration  of  the  report  of 
the  Committee  on  Railway  Capitalization,  there  are  one  or  two  an- 
nouncements that  I  should  like  to  make. 

Are  there  any  members  here  who  were  not  listed  on  the  roll  call 
yesterday  ?  If  so,  will  they  kindly  announce  themselves,  so  that  the 
Secretary  can  note  their  presence  ? 

I  want  to  call  the  attention  of  the  convention  to  a  slight  matter  of 
confusion  in  the  program,  which  is  largely  the  result  of  my  mistake,  I 
think.  The  report  of  the  Executive  Committee  makes  a  special 
order,  for  ten  o'clock  tomorrow  morning  the  address  of  Hon.  James 
O.  Klapp,  Manager  of  the  Wisconsin  Demurrage  Bureau.  The  re- 
port of  the  Committee  on  Valuation  of  Railroad  property  has  also 
been  made  a  special  order  for  the  same  time.  I  will  ask  Mr.  Maltbie 
if  there  is  any  objection  to  postponing  that  report  until  a  little  later  I 

Mr.  MALTBIE,  of  New  York.  There  is  no  objection  as  far  as  I  am 
concerned,  but,  in  response  to  the  letter  you  wrote  me  last  winter,  I 
have  made  arrangements  for  three  or  four  men  to  come  here  at  ten 
o'clock  tomorrow  morning  to  present  their  papers.  The  papers  are 
not  to  be  read  in  full,  because  we  want  to  economize  time,  but  they 
will  present  their  papers,  and,  in  view  of  my  obligations  to  them,  I 
hesitate  to  suggest  that  the  presentation  of  their  papers  be  postponed. 
As  far  as  I  am  concerned,  I  have  no  objection ;  but,  some  of  these  men 
are  very  busy  and  I  am  not  sure  whether  they  have  planned  to  be  here 
the  whole  day.  They  were  told  that  the  matter  had  been  set  for  ten 
o'clock  Thursday  morning,  and  I  presume  they  have  made  their  ar- 
rangements accordingly.  Of  course,  I  cannot  speak  for  them. 

Mr.  HARLOW,  of  Wisconsin.  I  have  no  doubt  Mr.  Klapp  will  be  per- 
fectly willing  to  read  his  paper  later. 

The  PRESIDENT.-  He  has  come  a  long  way,  and  I  should  not  like  to 
inconvenience  him. 

Mr.  HARLOW,  of  Wisconsin.  I  do  not  think  it  will  inconvenience  him. 

The  PRESIDENT.  Of  course  we  can  have  only  one  thing  at  a  time, 
and  no  apology  of  mine  can  now  prevent  this  conflict  of  the  two  special 
orders. 
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Mr.  BARTINE,  of  Nevada.  Wliy  cannot  one  paper  follow  the  other? 

The  PRESIDENT.  That  is  what  I  suggest.  Mr.  Maltbie's  report  how- 
ever consists  of  several  papers,  each  one  to  he  presented  by  a  different 
person  ? 

Mr.  MALTBIE.  Yes. 

The  PRESIDENT.  The  Executive  Committee  has  a  resolution  to  pre- 
sent. 

PUBLIC  SERVICE  REGULATION. 

Mr.  PRENTIS,  of  Virginia.  The  Executive  Committee  has  directed 
me  to  present  the  following  resolution:  (Reading.) 

"RESOLVED :  That  this  Association  renews  its  commendation  of  'Public  Service 
Regulation,'  and  with  the  view  of  increasing  its  circulation  and  value  we  recom- 
mend to  the  membership : 

"i.  That  the  office  routine  of  each  Commission  be  so  arranged  that  a  carbon  copy 
of  every  decision  be  properly  sent  to  the  publishers  as  soon  as  announced. 

"2.  That  similar  action  be  taken  with  reference  to  important  public  addresses, 
in  advance  of  delivery,  accompanied  by  instructions  as  to  date  of  release  for 
publication. 

"3.  That  the  current  number  of  the  journal  be  kept  accessible  in  the  public 
offices  of  the  Commissions  for  public  inspection  and  information. 

"4.  That  the  publishers  be  kept  informed  as  to  important  hearings  and  court 
decisions." 

I  think  all  of  us  who  are  familiar  with  this  publication,  Public 
Service  Regulation,  realize  its  value  to  the  Association  and  to  the 
various  state  commissions.  I  am  reliably  informed  that  it  has  been 
published  at  great  loss  to  the  publishers.  Any  profit  which  they  are 
to  receive  is  some  distance  away  in  the  future.  The  mere  subscriptions 
of  the  various  Commissions  fall  very  far  short  of  supporting  it.  It  is  a 
medium  by  which  each  commission  communicates  with  the  other  com- 
missions and  with  the  general  public,  and  it  seems  to  the  Executive 
Committee,  that  the  least  we  can  do  is  to  give  this  commendation,  and 
make  these  suggestions  that  the  various  state  commissions  furnish 
material  to  the  publication  in  order  that  the  general  public  may  be 
informed,  and  that  we  may  each  be  informed  of  the  others  work. 

I  move  the  adoption  of  the  resolution. 

Mr.  BARTINE,  of  Nevada.  I  second  the  motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  resolution  and  the 
motion  to  adopt  it.  What  is  your  pleasure? 

The  motion  was  unanimously  agreed  to. 

TIME  AND  PLACE  OF  NEXT  CONVENTION. 

Mr.  HEMANS,  of  Michigan.  I  should  like  to  submit  the  report  of  the 
Committee  on  Time  and  Place  of  Holding  the  Next  Convention. 

The  Committee  received  invitations  from  New  York,  Cincinnati 
and  Cleveland;  but,  after  a  canvass  of  the  situation,  I  am  authorized 
to  submit  the  following: 
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The  Committee  on  time  and  place  respectfully  report  that  the  next 
convention  of  this  Association  should  be  held  November  llth,  1914, 
in  the  City  of  Washington. 

One  year  ago  invitations  were  extended  to  the  Association  to  hold 
its  convention  in  1915  in  San  Francisco  during  the  Panama-Pacific 
Exposition.  This  invitation  is  again  extended,  and,  with  no  purpose 
to  place  even  a  moral  obligation  upon  the  Convention  of  1914,  in  the 
selection  of  its  place  of  meeting,  we  nevertheless  recommend  the  invita- 
tion to  their  favorable  consideration. 

I  move  the  adoption  of  the  report. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  report  of  the  Com- 
mittee on  time  and  place.  What  is  your  pleasure  with  regard  to  it  ? 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent, the  proposed  date  falls  within  the  first  two  weeks  in  the  month, 
which  will  make  it  very  difficult  for  the  Interstate  Commerce  Com- 
mission to  arrange  its  work  so  as  to  give  this  room  and  its  own  time : 
if  it  can  be  arranged  to  have  the  convention  a  week  later,  it  would  suit 
our  convenience  much  better. 

Mr.  HEMANS,  of  Michigan.  I  may  add  that  the  only  thing  considered 
in  determining  the  date  was  the  general  election  to  be  held  in  Novem- 
ber, 1914. 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  One  week 
later  would  avoid  all  these  difficulties. 

The  PRESIDENT.  That  is  a  very  important  consideration.  We  could 
not  very  well  come  to  Washington  unless  we  could  have  a  room  in  which 
to  meet. 

Mr.  HEMANS,  of  Michigan.  With  the  consent  of  the  other  members 
of  the  Committee  we  will  substitute  November  17,  1914. 

The  PRESIDENT.  The  proposed  date  being  changed  to  November  IT. 
1914,  are  there  any  further  remarks  with  reference  to  the  report  of 
the  Committee  on  time  and  place  ? 

The  motion  as  modified  was  unanimously  agreed  to. 

MEETING  OF  VALUATION  COMMITTEE 

The  PRESIDENT.  Mr.  Thorne  wishes  to  make  an  announcement. 

Mr.  THORNE,  of  Iowa.  Mr.  President,  there  will  be  a  meeting  of  the 
Valuation  Committee  in  the  Oak  Koom  at  the  Ealeigh  House  at  7 
o'clock  this  evening.  Those  who  are  members  of  the  Committee  are 
urged  to  be  present,  and  others  who  are  interested  will  be  welcome. 
Mr.  Commissioner  Prouty  will  be  present. 

RAILWAY  COMMISSION  OF  CANADA 

Mr.  MARBLE,  of  the  Interstate  Commerce  Commission.  It  has  been 
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suggested  to  me  that  it  would  be  a  courteous  act  to  amend  our  con- 
stitution so  as  to  make  possible  the  membership  of  the  Canadian  Com- 
mission in  this  Association,  and  to  extend  to  that  Commission  an  in- 
vitation to  become  members.  I  move  that  that  be  done. 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  I  second  that 
motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  of  Mr.  Com- 
missioner Marble.  Has  anyone  anything  further  to  offer  in  regard 
to  that  motion  ? 

The  motion  was  unanimously  agreed  to. 

BUREAU  OF  STANDARDS 

The  PRESIDENT.  Any  Commissioners  who  desire  to  visit  the  Bureau 
of  Standards  will  be  accommodated  in  a  group,  or  groups,  at  their 
convenience,  if  they  will  leave  their  names,  hotel  addresses  and  the 
times  when  they  can  be  called  for,  with  the  Secretary  of  the  Associa- 
tion. It  would  be  well  to  avail  ourselves  of  this  kind  invitation. 

AUTOMATIC    TRAIN    CONTROL  AND  SIGNAL  COMPANY 

The  SECKETAUY.  The  Automatic  Train  Control  and  Signal  Com- 
pany of  Pittsburgh,  Pennsylvania,  will  give  a  demonstration  of  their 
automatic  train  control  device  on  Friday,  October  31.  They  will 
leave  here  on  a  special  train  tomorrow  evening  at  10.40  p.  m.  The 
members  of  this  Association  are  invited  to  attend  that  test.  It  seems 
that  they  are  willing  to  provide  special  accommodations,  meals,  berths, 
and  that  sort  of  thing  for  any  and  all  of  the  members  of  this  Associa- 
tion who  desire  to  attend  that  demonstration,  which  is  to  be  given  at 
Pittsburgh.  I  am  informed  that  there  are  several  important  delega- 
tions going  to  attend  this  demonstration.  The  Secretary  of  that  com- 
pany requests  that  members  intending  to  go  on  this  train  will  notify 
the  Secretary  of  this  Association. 

Mr.  STUTSMAN,  of  North  Dakota.  I  should  like  to  ask  whether  we 
will  be  through  with  the  sessions  of  the  convention  by  tomorrow  night  ? 

The  SECRETARY.  It  is  probable  that  we  will  not. 

Mr.  STUTSMAN,  of  North  Dakota.  How  long  will  the  test  take  ? 

The  SECRETARY.  The  program  is  as  follows : 

Thursday,  October  30:  Leave  Washington  on  Special  Pullman 
Sleeper,  Pennsylvania  Train  No.  37,  10.40  p.  m. 

Friday,  October  31:  8  a.  m.  breakfast  on  car;  9.30  a.  m.  arrive 
Pittsburgh;  10  a.  m.  Demonstration  Automatic  Stop  with  special 
car  attached  to  train.  Other  demonstrations  desired  by  guests  will 
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also  be  made;  2  p.  m.  luncheon  at  Duquesne  Club;  3.  p.  in.  demon- 
stration of  stop  on  Suburban  Electric  car;  7.  p.  in.  dinner  at  Duquesne 
Club;  11.10  p.  m.  leave  for  Washington,  sleeping  car  attached  to 
Washington,  train  No.  38. 

Saturday,  November  1 :  Arrive  at  Washington  8.26  a.  m. 

REPORT  OF  THE  COMMITTEE  ON  RAILWAY  CAPITALIZATION 

The  PRESIDENT.  We  are  now  ready  to  resume  the  discussion  of  the 
report  of  the  Committee  on  Railway  Capitalization. 

Mr.  HEMANS,  of  Michigan.  I  dislike  to  intrude  any  observations  on 
this  subject,  but  Michigan  was  perhaps  the  second  state  in  the  Union 
to  embark  on  the  program  of  regulation  of  stock  and  bond  issues  of 
public  utilities,  and,  if  the  report  of  the  Committee  means  to  say  that 
it  is  bad  practice,  under  all  conditions  and  circumstances,  to  allow  ;i 
utility  which  has  become  indebted  over  and  above  the  amount  of  its 
stock  and  bonds  to  issue  further  securities,  I  do  not  wish,  by  my  silence, 
to  seem  to  acquiesce  in  that  proposition.  I  do  not  read,  in  the  report 
of  the  Railroad  Securities  Commission,  anything  which,  to  my  mind 
commits  that  Commission  to  the  position  that  this  should  always  be 
done.  I  submit  that  there  are  conditions  under  which  a  commission  is 
justified  in  allowing  the  issuance  of  securities  under  such  circumstances, 

I  quite  heartily  agree  with  the  Chairman  of  the  Committee  when 
he  says  that  the  public  is  not  interested  in  the  question  as  to  \vho 
furnishes  the  service.  That  is  very  true;  but  when  that  service  has 
been  the  result  of  the  best  knowledge  possessed  by  the  organization 
under  all  the  circumstances,  and  a  loss  has  developed  through  an  in- 
adequate rate;  because  of  a  lack  of  knowledge  of  the  conditions  that 
should  apply,  or  when  that  loss  has  resulted  through  an  inefficient  and 
destructive  competition,  or  through  stress  of  financial  conditions  over 
which  the  utility  had  no  control  then,  I  submit  that  the  Commission 
of  which  I  am  a  member  would  feel  justified  in  allowing  that  utility, 
which  had  been  honestly  and  efficiently  conducted,  to  sell  its  securities 
if  possible.  In  other  words,  I  believe  that  instead  of  a  hard  and  fast 
rule,  which  I  understand  the  committee  to  recommend,  the  only  rule 
that  can  be  enforced  in  practical  affairs  is  the  rule  of  the  exercise  of 
a  wise  discretion. 

The  Michigan  law  provides  that  the  Commission  shall  find  that  the 
securities  are  reasonably  required  for  the  purposes  of  the  organization, 
and  under  that  broad  grant  of  power  the  Michigan  Railroad  Com- 
mission attempts  to  say  what  is  reasonable  in  each  particular  case; 
and  we  submit  that  you  cannot  make  a  hard  and  fast  rule,  and  say  that 
every  utility  which  by  stress  of  conditions  that  could  not  be  foreseen 
has,  in  a  measure,  impaired  its  capital  should  go  into  the  hands  of  a 
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receiver.  It  is  true  that  the  consumer  is  not  interested  in  the  ques- 
tion, who  furnishes  the  service;  but,  so  long  as  we  believe  in  the 
private  ownership  of  utilities,  so  long  as  we  invite  the  investment  of 
capital  to  furnish  the  utilities  that  the  public  enjoys,  while  the  public 
may  not  be  interested  in  the  question,  who  furnishes  the  service,  I 
insist  that  the  public  are  vitally  interested  in  the  integrity  of  the  in- 
vestment of  the  man  who  puts  him  money  in  and  risks  the  conditions 
that  may  overcome  the  utility. 

Thirty  years  ago  men  invested  their  money  in  the  telephone  utilities, 
with  no  one  to  blaze  the  pathway  over  which  they  were  to  travel.  They 
did  not  know  the  amount  that  should  be  charged  for  depreciation. 
They  did  not  know  what  were  adequate  rates ;  and  many  a  corporation 
\vas  near  to  bankruptcy  because  it  was  traveling  an  unknown  path. 
I  submit  that  it  is  the  part  of  wisdom,  if  conditions  of  that  kind  are 
repeated,  and  a  loss  is  brought  about,  because  of  conditions  over  which 
the  men  who  have  acted  honestly  and  as  efficiently  as  they  knew  how 
have  had  no  control,  it  is  the  part  of  wisdom  for  the  Commission  to 
allow  a  utility  corporation,  under  such  circumstances,  to  issue  further 
securities.  I  think  the  Commission  should  be  governed  by  a  wise 
discretion. 

I  am  not  prepared  to  say  that  I  believe  it  is  in  the  interest  of  efficient 
management  that  the  Interstate  Commerce  Commission  be  given  such 
jurisdiction  as  this  report  would  indicate.  I  quite  agree  with  the 
statement  of  a  member  of  the  Interstate  Commerce  Commission  that 
this  body  does  not  yet  know  what  we  may  become.  I  am  not  afraid 
to  trust  the  future.  I  believe  that  whether  the  Supreme  Court  legis- 
lates or  the  Legislature  legislates,  in  the  long  run,  we  shall  progress 
in  the  interest  of  all  the  people  of  these  United  States,  and  I  believe  I 
can  see  these  State  Commissions  becoming  in  the  future  a  part  of  one 
homogenous  whole. 

There  is  nothing  practically  wrong  in  using  every  agency  afforded 
by  the  state  commissions.  It  has  been  said  that  Arizona  makes  one 
order  and  California  another.  That  may  be  so;  but  there  is  nothing 
concretely  wrong  with  a  federal  statute  that  empowers  all  the  state 
commissions,  under  general  regulations,  to  exercise  jurisdiction  under 
that  federal  statute  in  a  question  of  the  authorization  of  stock  and 
bonds.  It  would  tend  to  the  unification  and  the  standardizing  of 
public  utility  securities  that  are  not  national  in  their  nature.  I  am 
not  prepared  this  afternoon,  and  I  do  not  believe  this  Association  is 
prepared,  to  say  that  we  ought  to  pass  an  act  of  this  character  making 
a  hard  and  fast  rule  that  will  eliminate  discretion,  and  place  upon  the 
Interstate  Commerce  Commission  a  burden  away  beyond  its  capacity 
to  carry,  already  burdened  as  it  is. 
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Mr.  THOKNE,  of  Iowa.  Mr.  President,  I  have  made  up  my  mind  on 
a  few  of  the  problems  with  which  we  have  to  deal,  but  this  is  one 
question  as  to  which  I  am  not  fully  convinced.  So  far,  the  courts  have 
refused  to  recognize  capitalization  as  one,  of  the  important  or  con- 
trolling factors  in  the  determination  of  the  reasonableness  of  rates. 
In  the  case  of  McKnight  vs.  Ames,  the  Supreme  Court  gave  capitali- 
zation as  one  factor  with  which  to  reckon,  but  I  challenge  you  to  name 
one  decision  of  a  court  of  last  resort,  since  that  decision,  where  the 
question  has  received  very  serious  consideration. 

The  par  value  of  stocks  and  bonds  does  not  mean  much.  Stocks 
are  quoted  at  from  seven  dollars  to  two  or  three  hundred  dollars. 
The  approval  of  the  issuance  of  stocks  by  a  commission  which  later 
makes  rates  must  certainly  throw  some  kind  of  a  moral  obligation  upon 
that  commission  to  recognize  that  capitalization  when  it  comes  to  es- 
tablishing rates,  regardless  of  what  is  legally  compulsory  for  that 
commission  to  do.  There  may  be  commissions  here  that  have  avoided 
that  necessity  in  some  way  or  other.  Nevertheless  that  moral  obli- 
gation will  continue.  Out  of  curiosity,  I  wrote  to  one  of  the  Com- 
missions in  this  country  that  had  been  regulating  securities,  asking 
them  if  they  could  cite  to  me  any  decision  of  their  commission  in  which 
they  had  approved  of  a  security  issue  and  later  had  refused  to  allow 
full  return  on  such  security  issue?  They  said  they  had  never  had 
occasion  to  render  such  a  decision.  That  is  merely  a  straw  on  the  sur- 
face, illustrating  the  point  I  am  trying  to  make. 

It  must  not  be  concluded  that  I  am  opposed  to  Government  regula- 
tion. In  general,  I  favor  Government  regulation.  On  this  question 
the  utilities  are  not  united  on  one  side  or  the  other.  At  a  recent  ses- 
sion of  the  legislature,  in  Iowa,  a  bill  was  pending  which  gave  the 
power  to  the  State  Commission  to  regulate  and  approve  the  issuance 
of  stocks  and  bonds.  I  opposed  that  provision  of  the  bill.  My  op- 
ponents were  the  public  utility  companies.  Later,  that  provision  was 
stricken  out  of  the  bill,  and  I  proposed  rigid  publicity  requirements, 
sworn  statements  as  to  the  purposes  for  which  the  securities  were  to 
be  issued,  periodical  reports  as  to  the  disposal  of  the  funds  realized 
through  the  sale  of  the  securities,  and  that  proposition  was  bitterly 
fought  by  the  utility  companies,  and  was  opposed  so  strongly  that  it 
was  stricken  out  of  the  bill. 

I  may  be  convinced  later  that  these  gentlemen  are  right.  I  be- 
lieve there  are  many  others  here  who  feel  as  I  do  concerning  the  mat- 
ter. There  are  big  problems  here  and  whether  or  not  your  State 
Commissions  have  that  power  today,  and  regardless  of  the  situation 
in  your  local  communities,  I  trust  that  you  will  take  a  broad  view  of 
the  situation. 
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I  move,  as  a  substitute  for  the  motion,  that  the  report  of  the  com- 
mittee be  received  and  printed. 

Mr.  KINKEL,  of  Kansas.  I  second  that  motion. 

The  PRESIDENT.  It  has  been  moved  and  seconded,  as  a  substitute 
for  the  motion  of  the  Chairman  of  the  Committee  making  the  report, 
that  the  report  be  received  and  printed.  That  carries  with  it  no  en- 
dorsement, or  adoption  of  any  of  the  recommendations.  That  is  what 
I  understand  the  motion  to  mean. 

Mr.  HALL,  of  Nebraska.  Mr.  President,  I  understand  this  motion 
is  a  substitute  for  the  motion  to  approve  the  report,  and  that  it  is 
simply  that  the  report  be  received  and  printed,  and  that  the  effect  of 
That  will  be  that  this  body  will  not  lend  its  sanction  or  endorsement 
to  the  report  as  made. 

Ever  since  I  have  given  any  thought  to  the  subject  of  capitaliza- 
tion, and  ever  since  I  have  been  a  member  of  the  Nebraska  Railway 
Corn-mission.,  it  has  been  a  constant  surprise  to  me  that  anyone  would 
for  a  minute  oppose  principles  that  are  so  absolutely  fundamental, 
that  go  to  the  very  heart  and  the  very  core  of  the  whole  question  of 
public  regulation,  as  does  the  question  of  capitalization  and  the  issu- 
ance of  stocks  and  bonds.  I  have  not  been  able  to  get  over  the  sur- 
prise that  came  over  me  when  I  found  that  men  of  high  integrity  and 
broad  experience  were  getting  away  from  the  question  of  restricting 
the  issues  of  stocks  and  bonds,  to  the  approximate  value  of  the  utility, 
over  which  the  Commission  had  jurisdiction  of  rates,  service  and 
general  control.  I  found  that  members  of  the  Commission  had  given 
their  sanction,  in  a  ministerial  and  perfunctory  way,  to  the  issuance 
of  hundreds  of  millions  of  such  securities,  without  giving  the  matter 
one  really  serious  thought,  and  those  securities  are  being  sold  to  the 
public,  to  innocent  purchasers,  and  are  being  transferred  from  hand  to 
hand;  and  the  holders  of  those  securities  are  continually  knocking  at 
the  doors  of  our  commission,  asking  that  rates  be  made  which  will 
pay  a  return  upon  the  securities  that  they  have  purchased  of  former 
holders,  and  for  which  they  have  paid  their  hard-earned  money. 

If,  by  any  system  of  publicity,  we  are  to  arrive  at  the  amount  of 
money  that  goes  into  a  public  utility,  and  we  do  ascertain  that  amount 
of  money,  who  is  to  be  harmed  if  the  capitalization,  first  the  preferred 
stock,  second  the  common  stock,  and  third  the  bonded  indebtedness, 
is  to  be  limited  to  the  amount  of  money,  in  the  aggregate,  that  is  ascer- 
tained to  have  gone  into  that  plant  ?  Who  will  be  harmed  ?  Certainly, 
the  answer  comes  back  that  nobody  will  be  harmed.  On  the  other 
hand,  if  the  preferred  stock,  the  common  stock  and  the  bonds  exceed 
the  amount  of  money  that  has  gone  in,  then  who  is  going  to  be  harmed  ? 
I  say  that  the  public  will  have  to  pay  rates  necessary  to  meet  operating 
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expenses,  depreciation  and  such  things  as  that,  and  then  earn  an  ad- 
ditional amount  for  the  payment  of  dividends  on  some  amount  of 
money.  If  those  dividends  are  paid  on  an  amount  of  money  that  the 
Commission  has  ascertained  has  actually  gone  into  that  plant,  then  the 
patrons  of  that  public  utility  will  have  justice  done  them.  But  what 
about  the  man  who  has  purchased  those  securities?  He  will  be  robbed. 
There  are  no  two  ways  about  it.  Take  either  horn  of  the  dilemma  that 
you  see  fit,  and  that  is  the  outcome. 

One  of  the  gentlemen  here  went  back  a  few  years  in  the  history  of 
these  affairs  and  said  that  the  telephone  companies  and  other  utilities 
that  were  organized  before  they  were  subject  to  public  control,  and 
that  had  issued  stocks  and  bonds  without  such  control,  would  now  be 
hampered  when  they  applied  for  additional  stocks  and  bonds  to  take 
care  of  a  failing  company.  Let  us  see.  The  real  facts  are  that  we  are 
setting  out  on  a  new  foundation.  We  are  moving  along  the  lines  of 
public  control.  I  grant  you  that  it  may  cause  some  embarrassment  if 
an  application  is  made  for  a  stock  issue  by  a  plant  that  is  already  over- 
capitalized, but  there  must  be  some  extensions  and  betterments  made 
for  that  plant,  and  stocks  must  be  sold  for  the  purpose  of  raising  money 
to  make  those  extensions  and  betterments.  What,  then,  will  be  the 
relation  of  the  purchaser  of  the  new  stock,  as  compared  with  the  holder 
of  the  over-capitalization  of  the  old  plant  ?  That  is  an  embarrassing 
situation.  Let  me  call  your  attention  to  one  point  that  I  have  never 
seen  mentioned  in  print,  and  have  never  heard  anyone  suggest,  nor 
have  I  heard  it  mentioned  anywhere.  That  situation  can  be  met  by 
making  that  new  issue  of  stock  a  preferred  stock,  bearing  a  certain 
definite  rate  of  interest,  a  fixed  charge  upon  that  property,  so  that  the 
men  who  have  put  their  money  into  that  plant  under  public  regulation 
may  be  taken  care  of  before  the  watered  stock  or  the  stock  of  the  old 
plant  which  has  been  over-capitalized  shall  receive  any  dividends. 
That  would  be  one  equitable  way  of  taking  care  of  that  situation. 

Some  of  you  are  bankers  or  stockholders  in  banks.  Think  of  the  ridic- 
ulous proposition  of  sending  down  to  the  Comptroller  of  the  Treasury 
and  asking  for  a  charter  for  a  national  bank,  and  showing  to  the  Comp- 
troller that  that  bank  had  a  capital  of  $100,000,  and  then  asking  the 
privilege  of  selling  $200,000  of  stock  at  some  great  discount,  I  do  not 
care  what  the  discount  was.  When  a  bank  is  organized  and  the  cash 
is  counted,  and  $100,000  is  found  in  its  possession,  the  Comptroller 
of  the  Treasury  gives  authority  to  issue  $100,000  in  stock.  Xow,  sup- 
pose that  bank  runs  ten  years.  The  bank  examiner  comes  along  and 
counts  the  cash.  He  finds  that  there  is  $100,000  in  stocks,  he  finds  that 
there  is  $1,000,000  on  deposit.  He  says  to  the  banker,  "What  have 
you  done  with  your  money  ?"  The  banker  replies,  "Well,  $10,000  was 


PROCEEDINGS  OF  THE  CONVENTION.  243 

put  into  a  building,  and  a  certain  amount  into  bills  receivable."  The 
examiner  says,  "Show  me  your  bills  receivable."  He  examines  those 
bills  receivable.  He  looks  over  the  building,  and  finds  that  the  plaster 
is  dropping  off  the  walls.  He  finds  that  the  roof  is  in  decay  and  that 
the  foundations  are  settling.  He  finds  that  no  money  has  been  spent 
for  maintenance  to  take  care  of  the  building,  or  to  provide  for  deprecia- 
tion. What  does  the  bank  examiner  do  ?  He  says,  "Take  out  of  your 
gross  income  money  sufficient  to  put  that  building  back  into  condition. 
Here  is  Mr.  John  Brown's  note  which  is  worthless  paper.  Take  out  of 
your  income  an  amount  of  money  sufficient  to  take  care  of  that  bad 
paper."  By  such  a  system,  the  entire  assets  of  the  bank  are  Kept 
intact,  dollar  for  dollar.  Those  of  you  who  are  in  the  banking  business 
know  that  is  the  way  in  which  it  is  done,  and  that  is  the  way  in  which 
our  national  banks  and  state  banks  are  kept  from  the  failures  which 
years  ago  used  to  be  so  common.  When  the  present  system  was  pro- 
posed, you  know  how  every  banker  in  the  United  States  said  that  the 
Government  was  fooling  with  affairs  that  were  none  of  its  business, 
that  it  was  encroaching  upon  private  rights,  and  that  the  state  and 
nation  should  keep  their  hands  off.  Yet  what  do  we  find  today? 
National  banks  and  state  banks  all  over  the  United  States  court  the 
examination  of  their  banks  by  the  banking  department  and  are  anxious 
to  obtain  its  approval,  and  certainly  a  great  improvement  of  banking- 
conditions  has  been  brought  about.  We  have  a  more  stable  banking 
system  than  the  United  States  ever  had  before. 

Now,  what  is  the  difference  between  the  relation  of  the  bank  build- 
ing to  the  bank  and  the  relation  of  a  telephone  pole  to  a  telephone  cor- 
poration, or  the  relation  of  a  90  pound  steel  rail,  32  feet  long,  to  a 
railroad  company?  What  is  the  difference?  What  is  the  difference 
between  a  bill  receivable  of  a  national  bank  and  the  physical  property 
of  a  public  utility?  It  is  only  a  difference  in  degree.  Both  of  them 
must  be  maintained.  The  commercial  paper  of  the  bank  must  be  kept 
up  to  par,  and  it  must  be  done  by  a  reserve  fund  taken  out  of  the 
income  of  the  bank  to  take  care  of  just  such  contingencies. 

Now.  when  a  railroad  or  telephone  company,  or  a  waterworks  com- 
pany or  any  public  utility  is  incorporated,  and  it  comes  to  the  regu- 
lating body  for  approval  of  its  capital,  and  that  regulating  body  is 
going  to  take  care  of  the  rates  and  the  service,  and  is  going  to  have  a 
general  supervisory  control  of  the  affairs  of  that  corporation  in  its  rela- 
tion to  the  public,  and  when  that  regulating  body  ascertains  the  amount 
of  money  that  has  gone  into  that  utility,  will  an  injustice  be  done  to 
anyone  if  that  regulating  body  says,  "Your  bonds,  your  preferred 
stock  and  your  common  stock  will  be  limited  to  the  amount  of  *money 
that  we  find  has  gone  into  that  utility,  and  we  find  that  a  certair; 
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amount  of  money  has  gone  into  it."  That  utility  starts  to  operate,  and 
we  say,  "By  a  proper  system  of  accounting  and  bookkeeping,  we  find 
that  it  takes  a  certain  amount  of  money  for  salaries  and  operating  ex- 
penses, that  it  takes  a  still  further  amount  of  money  for  apparent 
maintenance  of  the  plant,  and  then,  by  long  experience,  we  find  that 
there  is  a  deferred  depreciation  that  takes  place,  and  there  must  be 
a  fund  set  aside  to  take  care  of  that."  Now,  for  those  three  things 
we  would  not  need  to  know  anything  about  capital.  The  amount 
of  money  for  the  operating  expenses,  for  the  maintenance  and  for  de- 
preciation can  be  determined,  and  rates  can  be  made  for  the  purpose 
of  raising  that  amount  of  money  without  paying  any  attention  to 
capital,  the  amount  of  stocks  or  bonds  or  anything  of  that  kind.  But 
when  you  go  a  step  further  and  you  say,  "Here,  but  we  are  not  only 
to  raise  money  for  these  purposes,  but  we  are  to  raise  money  for  the 
purpose  of  creating  a  surplus  out  of  which  dividends  are  to  be  paid 
to  somebody,"  then  you  must  know  the  amount  of  capital,  and  then  the 
question  of  capitalization  does  come  in,  and  you  will  never  get  to  a 
proper  solution  of  the  proposition  until  all  these  things  are  taken  care 
of  and,  from  my  viewpoint,  I  can  scarcely  conceive  how  anyone  can 
see  it  in  a  different  light. 

Mr.  THORNE,  of  Iowa.  Do  you  think  it  would  be  constitutional  to 
make  the  new  stock  a  first  lien  on  the  earnings  of  the  company,  in  the 
way  you  have  described,  preferred  over  the  former  stock  issues  ? 
Would  it  not  be  a  violation  of  contractual  relations  ? 

Mr.  HALL,  of  Nebraska.  We  are  doing  that  very  thing  every  da}r 
with  bond  issues. 

Mr.  THORNE,  of  Iowa.  But,  you  propose  to  make  the  new  stock  issue 
a  preferred  stock,  a  first  lien. 

Mr.  HALL,  of  Nebraska.  Preferred  stock  is  a  lien,  not  upon  assets, 
but  upon  income. 

Mr.  THORNE,  of  Iowa.  But,  is  it  to  be  preferred  over  all  existing 
stock  and  bond  issues  ? 

Mr.  HALL,  of  Nebraska.  We  all  know  perfectly  well  that  the  pre- 
ferred stock  being  issued  today  is  much  of  it  nothing  but  bonds.  We 
call  it  "preferred  stock,"  but  it  is  really  bonds.  The  gentleman  would 
have  to  specify  what  kind  of  preferred  stock  he  is  talking  about.  If 
he  means  preferred  stock  which  is  nothing  except  bonds,  in  fact,  the 
answer  to  the  question  would  be  different.  If  he  means  preferred 
stock  that  is  not  a  lien  upon  the  assets  of  the  plant,  but  simply  a 
lien  upon  the  profits  of  the  plant,  that  is  another  thing. 

The  subject  is  one  that  requires  such  an  extended  discussion  that  it 
is  impossible  to  do  anything  with  it  at  meetings  like  this:  but,  I  am 
sure  that  the  report  which  has  been  made  here  today  has  the  most 
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healthy  tone  of  anything  that  I  have  read  011  the  subject.  I  have 
never  had  the  pleasure  of  meeting  Mr.  Maltbie,  nor  have  I  had  the 
pleasure  of  meeting  the  gentlemen  from  the  2nd  District  of  New 
York,  nor  have  I  had  the  pleasure  of  meeting  the  members  of  the 
Massachusetts  Commission  before.  I  met  the  President  of  that  Board 
last  night.  But,  I  do  say  this,  that  some  men  on  those  boards  are  doing 
a  work  that  it  would  be  well  for  other  commissions  in  the  United 
States  to  follow.  Those  opinions  are  worth  reading,  and  I  am  sure 
that  if  we  follow  in  the  direction  in  which  those  men  are  now  going, 
we  will  get  our  financial  affairs  upon  a  more  honest  basis.  Since  I 
have  been  on  our  commission,  I  have  had  some  experience.  I  know 
what  a  pernicious  influence  it  is  to  have  hundreds  of  stockholders 
knocking  at  the  door  of  the  commission,  talking  to  the  members  of  the 
commission  on  the  street,  at  the  club,  at  the  hotel,  and  in  the  offices 
of  the  commission,  begging  for  increases  in  rates  for  the  purpose  of 
paying  dividends  upon  over-capitalization.  If  I  am  mistaken  in  the 
statement  which  I  am  about  to  make,  I  hope  I  will  be  corrected ;  but, 
I  think  it  is  no  misstatement  of  the  truth,  to  say  that  the  Lincoln 
Street  Car  Company  has  a  great  deal  over  $1,000,000  of  purely 
watered  stock.  What  can  be  the  result  of  that  ?  True,  that  stock  was 
issued  before  the  Railway  Commission  was  created,  but,  nevertheless, 
that  stock  is  outstanding  just  the  same,  and  those  stockholders  are  an 
ever  present  influence,  asking  for  an  increase  in  the  rates  if  possible. 
Now,  suppose  that  the  Lincoln  street  car  lines  were  being  incorporated 
today,  and  the  properties  were  being  constructed  under  the  jurisdic- 
tion, of  the  Commission.  Our  stock  and  bonds  act  is  taken  almost  word 
for  word  from  the  New  York  law.  Suppose  the  commission  sho'uld  de- 
mand full  plans  and  specifications  of  the  property,  so  complete  that 
an  engineering  check  could  be  continually  made,  and  that  were  to  be 
followed  up  as  the  properties  were  developed,  and  after  the  whole 
thing  was  over,  the  bonds,  preferred  stock  and  common  stock  were  is- 
sued approximately  to  the  amount  of  the  cost  of  those  properties, 
would  not  that  simplify  things  wonderfully  in  the  future?  I  take  it 
there  is  no  question  in  the  mind  of  anybody  present  that  if  the  com- 
pany were  being  incorporated  now,  with  that  statute  in  force,  it  would 
be  carried  out  to  the  letter,  and  everyone  would  say  that  the  commis- 
sion should  go  to  the  limit  to  see  that  the  stocks  and  the  bonds  that 
were  issued  should  not  be  in  excess  of  the  approximate  cost  of  the 
property.  Certainly  there  is  no  one  here  who  disagrees  with  me  on 
that,  is  there  ?  But,  the  real  question  here  is,  is  it  advisable  for  states 
to  pass  such  laws  ?  As  I  take  it,  I  can  see  no  reason  in  the  world  why 
they  should  not  be  passed,  and  I  can  see  every  reason  why  such  laws 
should  be  passed. 
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Mr.  DANIELS,  of  New  Jersey.  Mr.  President,  I  have  listened  at- 
tentively to  the  remarks  of  the  last  speaker;  but  it  does  seem  to  me 
that  it  confuses  the  sharp,  clear  issue  drawn  by  the  report  which  is 
now  under  consideration,  and  that  it  is  an  attack  upon  the  repori  of 
the  Securities  Commission.  I  take  it  that  the  report  under  considera- 
tion sharply  contrasts  the  method  which  requires  the  consent  of  the 
Commission  to  the  issue  of  securities,  and  the  method  which  provides 
merely  for  publicity.  I  feel  in  the  first  place  that  the  contrast  is  a 
forced  contrast.  Unless  the  Commission  has  an  expert  engineering 
staff  and  a  competent  accounting  department  I  would  prefer  the  most 
widespread  publicity  rather  than  the  commission's  formal  sanction  of 
security  issues,  when  that  sanction  is  based  merely  upon  the  applica- 
tion of  the  company  and  the  ex  parte  statement  of  the  company,  with- 
out any  checking  of  the  company's  statement,  by  means  of  an  inven- 
tory and  appraisal,  or  without  the  confirmatory  evidence  of  expert  ac- 
countants. I  believe  on  the  whole  that  where  a  commission  has  an 
expert  staff  of  engineers  and  accountants,  the  commission  may  ordi- 
narily be  entrusted  with  the  power  of  giving  its  approval  to  security 
issues;  but  I  believe  that  one  great  reason  for  granting  this  extended 
power  is  that  when  the  power  is  vested  in  the  commission  it  produces 
publicity,  which  is  the  end  primarily  sought  in  the  report  of  the  Se- 
curities Commission.  If  all  the  commission  has  to  do  is  to  authenticate 
the  issue  applied  for  ex  parte,  that  is  one  thing.  It  is  quite  another 
thing  when  the  commission  is  vested  with  the  power  of  deciding 
whether  the  purpose  of  the  security  issue  is  a  laudable  purpose  or  not, 
and  whether  the  security  issue  shall  carry  with  it  some  implied  like- 
lihood of  earnings  sufficient  at  least  to  pay  the  interest  upon  bonds 
which  have  been  approved  by  the  commission.  I  contend,  therefore, 
that  the  real  issue  before  us  depends  upon  conditions  and  circum- 
stances ;  that  without  competent  expert  engineering  and  accounting 
assistance  the  commission's  merely  perfunctory  approval  of  the  securi- 
ties is  dangerous  and  possibly  pernicious.  On  the  other  hand  I  con- 
tend that  when  those  aids  are  at  the  disposal  of  the  commission,  then 
it  is  not  improper,  and  in  many  instances  it  is  exceedingly  desirable 
for  the  commission  to  be  vested  with  the  discretionary  power  of  putting 
its  o.  k.  upon  securities,  or  refusing  that  approval.  I  am  not  sure  but 
that  certain  commissions  which  have  the  power  of  approving  or  disap- 
proving security  issues  are  but  little  proud  of  the  extent  of  their  in- 
vestigation that  precede  their  actions.  Consequently  my  contention 
is  that  instead  of  making  this  sharp  contrast — to  \vit~,  of  publicity 
versus  commission  approval — the  whole  thing  resolves  itself  largely 
into  a  matter  of  conditions  and  circumstances. 

One  other  issue  that  I  understand  to  be  distinctlv  raised  bv  the  re- 
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port  under  discussion  is  that  the  federal  government  should  lie  granted 
the  power  to  pass  upon  securities  of  the  corporations  engaged  in  inter- 
state business.  Clearly  one  difficulty  would  have  to  be  overcome.  It 
seems  to  me  that  corporations  now  operating  under  state  charters 
would  have  to  be  reorganized  in  certain  instances  under  federal  char- 
ters to  meet  these  new  conditions.  I  want  to  point  out  to  you  that  if  a 
federal  bureau  were  entrusted  with  the  power  of  granting  permission 
to  issue  securities  of  interstate  corporations,  or  corporations  engaged 
in  interstate  business,  there  would  in  certain  instances  be  an  inter- 
ference with  business  that  is  purely  intra-state.  Let  me  give  you  an 
illustration.  Some  months  ago  we  had  before  our  commission  an  ap- 
plication of  the  Pennsylvania  Railroad  system  to  take  a  lease  of  the 
West  Jersey  &  Seashore  Railroad  for  a  period  of  990  years. 
That  particular  application  was  denied  by  the  Commission.  We  are 
now  being  haled  before  the  courts  in  mandamus  proceedings,  in  an  at- 
tempt made  by  the  company  to  compel  us  to  give  the  permission  sought. 
It  is  publicly  alleged  that  the  Pennsylvania  Railroad  system  is  contem- 
plating the  issue  of  a  blanket  mortgage  for  something  like  $1,000,000,- 
000.  If  the  Pennsylvania  system  should  include  in  that  mortgage  its 
leasehold  of  the  West  Jersey  &  Seashore  Railroad,  all  of  whose  lines 
are  entirely  within  the  state  of  New  Jersey,  then  the  earnings  of  that 
intra-state  corporation  would  have  to  contribute  pro  rata  to  carry  the 
interest  upon  this  bond  issue  which  we  have  hypothetically  supposed 
to  have  been  approved  by  the  federal  commission.  In  other  words,  by 
Federal  approval  of  a  bond  issue  you  are  impliedly  approving  rates  that 
will  have  to  be  realized  on  the  intra-state  business  of  that  company, 
in  order  to  afford  a  proportionate  contribution  to  pay  the  interest  upon 
this  bond  issue  o.  k'd.  by  the  Federal  commission ;  and  it  will  be  quite 
impossible  to  fix  a  different  set  of  rates  for  the  intra-state  and  inter- 
state business  on  the  same  road  which  originates  and  terminates  with- 
in the  state  of  New  Jersey.  It  seems  to  me  quite  clear  that  if  a  Fed- 
eral bureau  is  _  given  the  power  to  approve  securities  to  be  issued  by 
corporations  doing  interstate  business,  and  if  such  securities  imply  the 
pledging  of  property  entirely  within  a  state,  there  will  be  indirectly 
involved  a  certain  control  over  rates  for  purely  intra-state  business. 

Mr.  MAI.TBIE,  of  New  York.  Mr.  Chairman,  I  hesitate  somewhat  to 
start  on  this  subject,  and  I  thought  I  would  wait  until  a  late  hour  in 
the  afternoon,  so  that  I  will  surely  have  to  stop  in  a  short  time. 

There  are  two  or  three  things  about  this  subject  that  have  struck  me 
rather  forcibly.  I  start  with  the  major  premise  that  ineffective,  incom- 
plete, inefficient  control  of  securities  by  governmental  authority  is 
worse  than  no  control  whatever.  You  must  first  determine  whether, 
if  you  provide  a  system  of  regulation  and  control,  state  or  Federal, 
you  will  get  effective,  rigid  supervision  and  regulation.  If  you  are 
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not  going  to  get  it,  I  presonally  would  rather  see  no  law  providing  for 
administrative  regulation  and  control,  because  I  think  the  danger  from 
perfunctory  and  formal  approval  of  the  issuance  of  stocks  and  bonds 
is  worse  than  no  approval  and  no  regulation. 

I  do  not  understand  that  there  is  any  conflict  between  publicity  on  the 
one  hand  and  regulation  and  control  on  the  other.  In  any  scheme  of 
governmental  regulation  and  control,  whether  it  is  state  or  Federal,  I 
assume  that  there  is  going  to  be  adequate  publicity.  We  might  have 
something  like  the  English  law,  which  provides  that  directors  are  per- 
sonally responsible  for  the  statements  that  are  put  out  in  prospectuses, 
so  that  they  cannot  hold  out  to  the  investor  a  prospect  of  getting  a 
sure  return,  without  assuming  some  responsibility  for  those  represen- 
tations. For  one  I  am  willing  to  go  the  limit  on  a  system  of  publicity, 
whether  it  is  state  or  Federal.  If  you  get  it  through  the  state,  it  is 
just  as  effective  as  through  a  Federal  law,  and  it  is  perhaps  more  in 
harmony  with  our  ideas  of  the  division  of  political  authority.  So  in 
the  first  place,  it  seems  to  me  we  must  have  publicity,  and  that  we 
cannot  depend  entirely  upon  regulation. 

However,  I  am  fully  convinced  personally  that  publicity  is  not  ade- 
quate. "We  have  not  tried  the  English  system.  I  do  not  know  of  any 
state  which  has  a  publicity  law  which  is  as  rigid  as  many  persons 
who  favor  publicity  would  like  to  see  enacted;  but  we  have  tried  pub- 
licity to  a  certain  extent.  Certainly  we  had  publicity  in  the  reorgani- 
zation of  the  street  railway  companies  in  New  York.  But  did  it  ef- 
fectively control  the  capitalization  of  those  reorganized  companies  '. 
Did  their  capitalization  have  any  relation  to  the  value  of  the  property  '. 
It  may  have  had,  but  I  have  been  unable  to  discern  it.  There  was 
some  kind  of  a  multiplier,  but  just  what  that  multiplier  was,  I  do  not 
know  (Laughter).  Xow,  that  was  the  fruit  of  publicity,  but  it  was 
not  effective. 

I  have  another  case  in  mind,  of  a  company  that  now  owns  all  of  the 
stock  of  still  another  company.  It  owns  short  time  notes  of  that  com- 
pany and  the  latter  wishes  to  fund  those  short  time  notes  by  issuing 
bonds.  Xow,  all  the  publicity  in  the  world  will  not  compel  the  six 
per  cent  bonds  of  that  company  to  be  sold  above  par.  If  publicity  is 
all  you  have,  that  company  is  going  to  be  loaded  up  with  a  six  per 
cent  bond  running  for  forty  or  fifty  years  and  the  company  must  earn 
the  fixed  charges  on  those  bonds  or  else  go  into  the  hands  of  a  re- 
ceiver. Unless  something  else  is  done  the  holding  company  will  have 
six  per  cent  bonds  which  they  will  be  able  to  sell  to  somebody  else  at 
an  amount  which  is  above  par,  and  the  difference  between  par  and 
what  those  bonds  sell  for  will  go  into  the  corporate  surplus.  That  is 
what  publicity  will  do  in  that  case,  and  I  hold  that  it  is  not  effective. 
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Now,  coming  to  this  question  of  state  control  over  securities,  I  under- 
stand the  argument  is  that  if  you  start  with  a  company  "that  is  over- 
capitalized— of  which  we  have  had  some  experience  in  New  York — 
and  if  that  company  wishes  to  issue  more  bonds  and  we  authorize  that 
issue,  we  become  obliged  thereby  in  a  rate  case  to  allow  not  only  a 
return  upon  what  we  have  authorized,  but  a  return  upon  the  entire 
capitalization  that  has  gone  before,  that  is,  upon  watered  capitalization. 
I  do  not  understand  that  this  follows  at  all.  The  Commission  is  not 
responsible  for  the  capitalization  that  was  issued  before  it  came  into 
office,  and  the  authorization  to  issue  more  capitalization  does  not,  in 
any  way  that  I  can  figure  out,  say  to  the  public  that  they  are  entitled 
to  a  return  not  only  upon  the  securities  which  are  approved,  but  on  the 
securities  which  have  not  been  approved. 

Mr.  THOBNE,  of  Iowa.  Do  you  discriminate  between  the  new  stock- 
holders and  the  old  stockholders  ? 

Mr.  MALTBIE,  of  New  York.  I  will  come  to  that.  If  you  authorize 
the  issue  of  capitalization  of  an  already  over-capitalized  company,  and 
that  new  issue  is  on  a  fair  basis,  what  do  you  say  to  the  public  ?  You 
say  to  the  public,  and  your  orders  show  that  the  proceeds  from  the 
scale  of  those  new  securities  go  to  certain  purposes,  and  if  they  are 
five  per  cent  bonds  which  for  the  sake  of  simplicity  we  will  assume  are 
sold  at  par,  it  means  that  par  goes  into  property,  and  that  those  bonds 
are  represented  to  their  par  value  by  property. 

Mr.  ESHLEMAN,  of  California.  If  the  company  is  already  over-capi- 
talized, and  has  obligations  outstanding  which  are  beyond  the  value  of 
the  property,  are  you  going  to  be  able  to  sell  the  new  bond  issue  at 
par? 

Mr.  MALTBIE,  of  New  York.  I  know  of  a  company  which  was  pretty 
nearly  in  that  situation.  It  was  a  small  gas  company  in  New  York 
whose  new  bond  issue  at  five  per  cent  sold  if  I  remember  correctly  at 
97.  I  think  those  bonds  run  for  about  40  or  50  years.  That  is  a  pretty 
good  price. 

Mr.  ESHLEMAN,  of  California.  Were  they  on  a  par  with  all  the 
other  securities  of  the  company? 

Mr.  MALTBIE,  of  New  York.  Oh,  yes,  a  part  of  the  same  issue  that 
had  been  put  on  before.  Now  to  return  to  the  question.  If  you  have 
authorized  the  issuance  of  bonds  at  par,  there  is  property  there  to 
represent  the  par  value  of  the  bonds;  but  in  any  rate  case,  assuming 
that  the  money  has  been  fairly  invested  and  honestly  spent,  you  have 
got  to  recognize  that  property  indirectly,  and  recognize  the  bonds. 
Now  you  probably  have  in  your  minds  the  case  where  the  company  is 
heavily  over-capitalized,  and  you  have  authorized  the  issuance  of  bonds, 
and  all  of  that  money  has  been  properly  spent,  what  are  you  going 
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to  do  in  a  rate  case,  where  the  rates  will  probably  make  it  impossible 
for  that  company  to  earn  interest  on  the  bonds?  I  think  that  is  prob- 
ably what  yon  have  in  mind,  and  I  think  that,  is  an  extreme  case. 
That  is  on  the  assumption  that  the  bonds  are  more  than  the  value  of 
the  property,  and  that  you  allow  bonds  to  be  issued  in  addition  which 
represent  their  par  value  in  cash  or  property,  but  which  do  not  reduce 
the  over-capitalization,  and  you  are  left  with  a  company  whose  property 
is  worth  less  than  the  par  value  of  the  bonds,  and  you  have  authorized 
the  issue,  ^ow,  if  that  is  the  situation,  whether  you  approve  the  is- 
suance of  new  securities  or  not,  you  have  got  to  face  the  question  in  a 
rate  case  of  throwing  that  property  in  the  hands  of  a  receiver,  and  you 
have  got  to  face  that  question  just  as  much  in  one  case  as  you  have  in 
the  other.  If  the  rate  case  comes  up  before  you  approve  the  issuance 
of  the  bonds,  you  have  a  property  which  is  less  than  the  par  value  of 
your  bonds,  and  you  have  got  to  meet  the  question  whether  you  will 
throw  that  company  into  the  hands  of  a  receiver  or  whether  you  will 
not.  If  the  rate  case  comes  up  after  you  have  approved  The  bond 
issue,  you  have  still  got  that  question  and  you  have  got  to  consider  it, 

Xow  as  to  the  next  point,  if  the  Commission  comes  to  the  conclusion 
that  the  company  cannot  earn  interest  on  its  bonds.  Xo  state  authority 
ought  to  approve  the  issuance  of  bonds  upon  which  it  does  not  feel 
fairly  certain  that  the  company  can  earn  a  return.  That  is  funda- 
mental. What  is  the  use  of  issuing  bonds  when  you  do  not  see  a  re- 
turn to  the  company  upon  them,  and  when  you  know  they  will  go  into 
the  hands  of  a  receiver?  The  company  will  have  to  go  into  the  hands 
of  a  receiver  before  the  bonds  are  issued,  if  it  is  in  that  condition ;  and 
I  think  the  statement  made  by  one.  of  the  Interstate  Commerce  Com- 
missioners, if  he  is  correctly  quoted  by  the  press,  that  some  corpora- 
tions will  do  well  to  have  a  receiver,  is  not  always  amiss.  There  are 
times  when  the  best  thing  that  can  happen  to  some  companies  is  that 
they  go  into  the  hands  of  a  receiver.  Of  course,  that  is  probably  the 
last  thing  that  ought  to  be  done.  Everything  else  ought  be  tried  be- 
fore you  directly  or  indirectly  throw  a  corporation  into  the  hands  of 
a  receiver. 

There  is  one  thing  more  to  which  I  wish  to  call  attention,  and  that  is 
Xo.  4  in  the  recommendations  of  the  committee's  report.  That  is  the 
recommendation  that  there  shall  be  no  limitation  in  the  statute  as  to 
the  amount  for  which  the  stocks  and  bonds  shall  be  issued.  If  this 
report  is  simply  to  be  received  and  printed,  I  do  not  care  to  say  much 
about  that.  If  we  are  going  to  adopt  the  recommendations  of  the  re- 
port, then  I  want  to  see  that  changed.  I  think  there  is  probably  no 
more  general  provision  in  the  laws  of  the  various  states  than  the  pro- 
vision that  stocks  shall  be  issued  at  par.  To  send  out  a  recommend*- 
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tiou  adopted  by  ihe  railroad  commissioners  in  this  convention,  which 
would  virtually  recommend  the  repeal  of  a  law  which  is  so  general, 
would  in  my  opinion  be  a  grave  mistake.  In  our  National  Civic  Feder- 
ation work,  on  a  general  bill  regulating  public  utilities,  I  happened  to 
be  Chairman  of  the  Committee  on  Capitalization.  On  that  committee 
we  had  bankers  and  corporation  men,  and  men  who  were  interested  in 
this  question  from  the  investment  standpoint,  and  from  the  public  point 
of  view.  I  do  not  believe  there  was  any  one  thing  on  which  there  was 
more  unanimity  of  opinion  than  that  stock  having  a  par  value  should 
not  be  allowed  to  be  issued  below  par;  and  the  corporation  officials  on 
that  committee,  that  is  the  officials  who  were  directly  connected  with 
the  corporations,  were  the  ones  who  stood  for  the  principle.  I  have 
talked  with  many  corporation  men  who  appreciate  the  significance  of 
the  question,  who  agree  that  that  is  something  upon  which  we  ought 
not  to  take  any  backward  steps.  It  is  getting  late  and  I  do  not  care  to 
go  into  this  question  further,  unless  the  motion  to  approve  these  recom- 
mendations is  to  be  pressed. 

Mr.  ESHLEMAN,  of  California.  The  recommedation  which  is  properly 
before  the  convention  is  not  the  recommendation  that  Mr.  Maltbie  re- 
fers to,  but  it  is  merely  that  Congress  pass  an  act  giving  jurisdiction  to 
the  Interstate  Commerce  Commission  to  regulate  the  stocks  and  bonds 
of  interstate  carriers,  and  that  is  merely  based  on  these  other  recom- 
mendations, the  adoption  of  which  we  have  not  moved.  But,  before 
Mr.  Maltbie  leaves  that,  I  would  like,  with  his  permission  to  ask  him 
<>  question. 

Mr.  MALTBIE,  of  Xew  York.  Certainly  you  may  ask  a  question.  I 
do  not  know  whether  I  can  answer  it. 

Mr.  ESHLEMAN,  of  California.  When  a  company  is  financially  in- 
volved, in  the  way  which  has  been  referred  to  here,  if  you  are  going 
to  issue  securities  below  par,  is  it  not  better  to  issue  stocks  below  par 
rather  than  to  issue  bonds  at  a  discount? 

Mr.  MALTBIE,  of  New  York.  On  page  108  of  this  report,  there  is  a 
statement  which  I  suppose  Mr.  Eshleman  refers  to.  On  the  assump- 
tion that  you  have  a  difference  between  the  value  or  cost  of  the  prop- 
erty and  the  par  value  of  the  securities,  he  proposes  to  bring  them  to- 
gether by  issuing  one  hundred  dollar  shares  of  stock  at  less  than  one 
hundred  dollars.  That  is,  you  are  adding  to  your  liabilities  (assuming 
that  the  stock  is  a  liability),  you  are  adding  one  hundred  dollars  to 
your  liabilities,  and  you  are  adding  something  less  than  one  hundred 
dollars  to  your  assets.  If  I  remember  my  mathematics  correctly,  that 
does  not  cure  the  defect. 

Mr.  ESHLEMAN,  of  California.  Do  you  not  do  the  same  thing  with 
an  issue  of  bonds,  except  that  you  impose  a  worse  obligation  against 
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the  property  of  the  company.  You  have  got  to  get  money  somewhere. 
When  the  corporation  is  in  that  condition  you  cannot  sell  stock  at  par. 
Where  are  you  going  to  get  it  1  Perhaps  you  had  better  not  get  it  at 
all.  but  is  not  the  sale  of  stock  the  lesser  of  two  evils  ?  You  cannot 
sell  the  stock  at  par,  and  therefore  you  may  ^sell  bonds  at  a  discount." 

Mr.  MALTBIE,  of  New  York.  I  did  not  say  that. 

Mr.  ESHLEMAN,  of  California.  That  is  the  only  alternative. 

Mr.  MALTBIE,  of  New  York.  There  are  two  kinds  of  stock  to  begin 
with,  common  and  preferred.  As  I  take  it,  you  are  assuming  that  the 
only  thing  you  have  got  is  common  stock,  and  that  you  cannot  sell 
common  stock  at  par.  The  first  suggestion  is  that  you  put  in  pre- 
ferred stock  ahead  of  the  common  stock,  and  that  is  done  many  times 
when  there  is  a  great  difference  between  the  real  cost  of  the  property 
and  the  securities  outstanding.  Sometimes  it  can  be  done  in  that  way. 
You  can  sometimes  get  money  on  a  second  mortgage  bond.  I  do  not 
undertake  to  say  that  in  every  case  it  can  be  done  in  that  way.  If 
you  have  a  case  where  you  cannot  sell  any  more  first  mortgage  bonds 
at  a  reasonable  figure,  and  you  cannot  sell  any  second  mortgage  bonds 
at  a  reasonable  figure,  and  you  cannot  sell  preferred  stock  and  you  can- 
not sell  common  stock,  there  is  just  about  one  place  for  which  that  cor- 
poration is  headed,  and  it  will  probably  get  there  sooner  or  later. 

Mr.  ESHLEMAN,  of  California.  If  you  have  got  to  sell  anything 
under  those  circumstances,  is  it  not  better  to  sell  stock  than  bonds  ? 

Mr.  MALTBIE,  of  Xew  York.  I  will  not  lay  that  down  as  a  general 
proposition,  until  I  know  about  the  case.  What  are  you  doing  when 
you  are  issuing  stock  below  par?  You  are  putting  out  a  certificate 
which  bears  upon  its  face  a  certain  figure,  say  $100,  and  if  you  sell 
that  at  $60,  the  buyer  of  that  stock  takes  it  because  with  your  approval 
and  the  certificate  of  $100  on  it  he  thinks  he  can  find  somebody  who 
does  not  know  as  much  about  it  as  he  does,  and  he  will  palm  it  off  on 
that  fellow  for  more  than  $60.  I  do  not  think  any  public  commission 
ought  to  be  a  party  to  palming  off  securities  under  those  circumstances ; 
and,  if  the  company  has  reached  that  stage,  and  that  is  the  only 
way  to  get  money,  the  company  had  better  reorganize  and  get  down  to 
a  point  where  its  securities  will  have  some  relation  to  the  par  value, 
or  to  the  value  of  the  property. 

Mr.  ANDEKSOX,  of  Massachusetts.  Mr.  President,  I  wish  to  raise  n. 
parliamentary  question.  There  are  a  number  of  recommendations 
here.  I  do  not  see  how  we  can  vote  on  any  motion  that  is  pending  here 
without  voting  against  something  that  we  are  in  favor  of.  I  am  in 
favor  of  rigid,  efficient  regulation  of  the  issuance  of  securities,  by  state 
and  interstate  commissions.  I  think,  without  that,  regulation  is  a 
farce  and  often  a  fraud ;  but  the  situation  is  that  here  is  a  report  con- 


PRO(  KKIMXGS   OF  THE   CONVENTION.  253 

taining  six  recommendations.  On  page  109,  there  is  a  recommenda- 
tion to  the  effect  that  Congress  should  immediately  pass  an'  act  em- 
powering the  Interstate  Commerce  Commission  to  regulate  the  stocks 
and  bonds  of  interstate  carriers  in  the  manner  and  to  the  extent  here- 
inbefore outlined.  Now,  included  in  the  manner  hereinbefore  out- 
lined is  No.  4,  which  recommends  that  there  shall  be  no  limitation  in 
the  statute  as  to  the  amount  for  which  either  stocks  or  bonds  shall  be 
sold.  I  am  absolutely  opposed  to  that  recommendation,  as  Mr.  Maltbio 
is.  If  we  vote  the  whole  thing  down,  we  vote  against  any  state  or  in- 
terstate regulation  of  security  issues.  If  we  vote  for  that,  we  vote  for 
something  we  do  not  want.  Can  we  not  have  a  substitute  motion  put 
in  brief  form,  so  that  the  question  may  be  divided?  I  should  like  to 
see  what  is  the  attitude  of  the  convention  on  the  question  of  having 
regulation  by  law  of  the  issuance  of  securities.  I  am  prepared  to  vote 
for  that.  I  am  not  prepared  to  vote  for  any  such  proposition  as  No.  4. 

Mr.  ESHLEMAN,  of  California.  We  made  the  recommendations  in 
order  to  get  the  matter  concretely  before  the  Association.  We  did  not  ex- 
pect that  everyone  would  agree  on  everything.  We  should  be  very  much 
surprised  if  they  did  (Laughter).  I  am  opposed  to  the  suggestion. that 
this  matter  be  laid  on  the  table.  I  believe  that  something  ought  to  be 
done  along  the  general  lines  that  we  have  suggested,  and  I  will  sug- 
gest that  you  formulate  a  substitute  that  you  believe  would  be  in  ac- 
cord with  your  ideas. 

Mr.  ANDERSON,  of  Massachusetts.  If  it  will  bring  it  to  a  head,  I 
shall  be  glad  to  offer  something  to  this  effect:  that  this  convention 
recommends  the  passage  of  legislation  by  Congress  and  the  several 
states  which  will  efficiently  control  the  issuance  of  stocks  and  bonds ; 
or,  I  would  adopt  the  recommendation  made  in  the  recent  report  of 
Mr.  Commissioner  Prouty,  on  the  New  England  Railroad  situation, 
so  far  as  interstate  commerce  is  concerned.  I  think,  I  am  prepared  to 
vote  for  all  these  recommendations  here  except  the  fourth,  to  which  I 
am  opposed. 

The  PRESIDENT.  Do  I  understand  that  to  be  offered  in  the  form  of  a 
motion,  as  a  substitute  for  the  substitute,  or  is  it  a  mere  suggestion  ? 

Mr.  ANDERSON,  of  Massachusetts.  If  it  is  desired  in  order  to 
straighten  out  the  parliamentary  situation,  we  might  put  it  in  that 
way. 

Mr.  THORNE,  of  Iowa.  I  will  withdraw  my  motion,  and  then  you  can 
offer  a  substitute,  applying  to  any  one  of  these  recommendations. 

The  PRESIDENT.  I  would  suggest  that  you  prepare  a  motion  in  writ- 
ing and  have  it  ready  in  the  morning. 

Mr.  ANDERSON,  of  Massachusetts.  I  will  move  the  adoption  of  all 
these  recommendations  except  the  fourth,  and  that  the  fourth  be  laid 
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on  the  table.  You  may  divide  the  motion,  so  that  all  the  recommenda- 
tions, except  the  fourth,  be  voted  upon  as  the  sense  of  the  convention, 
and  that  the  fourth  be  laid  upon  the  table.  I  think  that  will  probably 
bring  to  a  head  the  different  views  which  have  been  expressed  here. 

Mr.  ESIILEMAN,  of  California.  Judge  Bartine  and  I  have  conferred. 
and  although  we  are  still  of  the.  same  opinion  with  reference  to  recom- 
mendation No.  4,  we  are  willing  that  the  suggestion  made  by  the 
gentleman  from  Massachusetts  (Mr.  Anderson)  shall  prevail,  and  that 
the  recommendations  of  the  Committee  shall  be  amended  by  striking 
out  No.  4,  and  that  the  matter  be  then  voted  on,  in  that  way. 

The  PRESIDENT.  Then,  Mr.  Eshleman,  suppose  you  amend  your 
motion  in  that  way.  Mr.  Thome  has  withdrawn  his  motion. 

Mr.  KINKEL,  of  Kansas.  I  have  not  withdrawn  my  second  to  the 
motion  to  lay  this  matter  on  the  table. 

Mr.  BARTINE,  of  Nevada.  The  motion  was  that  the  report  be  re- 
ceived and  printed. 

TJie  PRESIDENT.  Yes,  that  was  the  motion. 

Mr.  KINKEL,  of  Kansas.  I  am  really  in  favor  of  the  substitute 
motion,  that  this  report  be  received  and  printed.  This  is  a  very  im- 
portant question  and  a  very  voluminous  report,  and,  personally,  I  doubt 
the  propriety  of  passing  upon  such  a  long  report  as  this  after  so  short 
ar  discussion.  In  addition  to  that,  a  convention  of  the  importance 
and  dignity  of  this  one  should  see  to  it  that  in  debating  reports  like 
this  no  such  language  as  "childish"  and  "fallacious*'  is  used  in  re- 
ferring to  a  committee  composed  of  so  distinguished  a  personnel  as 
that  of  the  Railroad  Securities  Commission.  I  am  not  a  hero  wor- 
shiper. I  apprehend  that  the  gentlemen  composing  this  commission 
are  made  out  of  about  the  same  kind  of  clay  as  the  rest  of  us,  but,  in 
my  judgment,  the  proprieties  of  the  occasion  demand  a  different  method 
of  expression,  and  I  am  heartily  in  favor  of  the  proposition  to  simply 
accept  this  report,  and  have  the  benefit  of  the  information  contained 
in  it,  and  the  opportunity  to  read  it  hereafter,  and  drop  the  matter 
right  there.  It  seems  to  me  that  is  the  proper  action. 

Mr.  ESHLEMAN,  of  California.  If  it  is  a  crime  for  a  man  to  speak 
his  sentiments  plainly,  then  I  am  guilty  of  a  crime,  in  spite  of  the 
fact  that  Mr.  Kinkel  and  other  gentlemen  may  consider  me  presump- 
tuous in  so  doing. 

Mr.  KI.XKKL,  of  Kansas.  If  you  will  pardon  me,  I  expressed  no  such 
opinion  as  that,  at  all.  If  I  remember  correctly,  I  was  very  careful  to 
pass  no  critic-ism  upon  the  gentleman.  If  I  had  done  so.  T  would 
have  used  language  that  I  believe  he  would  have  understood. 

Mr.  KSIII.KMAX,  of  California.  I  can  understand  an  inference  some- 
limcs,  and,  inferentially,  it  was  a  criticism  of  that  language.  That 
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language  is  mine,  and  no  other  member  of  the  committee  is  responsi- 
ble for  it.  In  justice  to  the  other  members  of  the  committee,  I  must 
say  that  they  have  all  of  them  concurred  generally,  but,  of  course,  they 
have  not  concurred  in  any  grammatical  mistakes  that  I  may  have 
made.  I  believe,  and  I  said  to  Mr.  Commissioner  Meyer,  and  I  say  to 
him  again,  that  to  advocate  the  mortgaging  of  property  beyond  its 
worth  is  so  utterly  fallacious  as  to  be  childish.  I  say  it  now,  and 
I  am  willing  to  stand  on  that.  In  expressing  my  opinion  with  entire 
frankness  I  have  no  animus.  I  have  the  highest  regard  for  everyonf3 
of  these  gentlemen.  Sometimes  I  imake  childish  mistakes ;  and  getting 
heated  in  discussion  is  none  the  less  childish.  I  am  perfectly  willing 
to  stand  on  the  things  that  I  said  in  that  report;  but  the  gentleman's 
suggestion  is  unnecessary,  because  you  are  not  asked  to  approve  this 
report.  You  are  asked  to  approve  certain  recommendations,  eliminat- 
ing one.  You  are  not  asked  to  approve  of  anything  that  you  disap- 
prove of  in  this  report.  It  is  not  fair  to  assume  that  all  these  gentle- 
men are  to  be  made  sponsors  for  certain  language,  because  I  assume 
entire  responsibility  for  that,  and  am  willing  to  stay  with  it  and  take 
whatever  criticism  arises  therefrom. 

Really  there  is  very  little  difference  between  us.  The  only  differ- 
ence is  that  the  committee  says  we  should  do  something  now  which 
everyone  of  you,  if  you  will  analyze  your  position,  contend  you  should 
do  in  the  future.  We  contend  that  the  time  has  come  to  cut  the  Gordian 
knot,  and  to  say  that  you  will  not  longer  perpetrate  economic  fallacies 
in  this  realm  of  finance.  Perhaps  our  lack  of  experience  and  our 
comparative  youth  are  responsible  for  this  childish  simplicity  in  be- 
lieving a  thing  that  seems  so  simple  and  palpable,  that  you  should  not 
mortgage  a  thing  beyond  its  worth,  and  that  any  other  practice  should 
be  condemned.  But  we  hold  that  belief,  and  my  venerable  friend 
sitting  here  who  has  been  in  this  work  for  so  long  a  time  seems  to  have 
the  same  belief,  and  the  other  members  of  the  committee,  with  some 
of  whom  I  have  gone  over  the  subject  by  correspondence,  have  the  same 
belief ;  but  the  whole  thing  is  this:  The  gentleman  from  Michigan 
suggests  that  he  would  allow  certain  things  to  be  done  to  let  the  cor- 
poration get  out  of  a  hole,  and  get  into  the  very  position  that  I  say 
they  ought  to  be  in  before  he  allows  them  to  do  that.  In  other  words 
he  says  that  if  you  will  allow  him  to  take  certain  steps  in  the  future, 
they  will  get  into  a  sound  financial  condition.  He  is  trying  to  lead 
up  gradually  to  the  thing  that  I  say  ought  to  be  done  now.  The  ques- 
tion of  the  validation  of  existing  securities  with  the  approval  of  the 
state  commission  does  not  bother  me  a  bit.  That  may  be  another  ex- 
hibition of  childish  confidence  in  which  the  committee  and  myself 
have  indulged,  but  I  will  admit  that  the  committee  did  not  go  into  this 
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as  exhaustively  as  it  would  have  desired,  because  this  is  a  tremendous 
subject.  But  I  say,  if  you  will  regulate  the  securities  as  the  committee 
believes  they  should  be  regulated,  we  will  not  be  ashamed  to  have  them 
go  out  and  say  that  the  various  state  commissions  or  the  Interstate 
Commerce  Commission  have  approved  such  securities.  In  our  ex- 
perience in  my  state,  if  I  may  refer  to  our  personal  experience,  I  do 
not  know  of  a  single  issue  of  securities  as  to  which  I  would  be  ashamed 
to  have  them  do  exactly  what  Mr.  Meyer  has  suggested  they  might  do. 
In  other  words,  we  say  that  when  an  unsound  financial  condition  has 
grown  up  which  makes  it  proper  that  a  reorganization  should  be  had, 
that  reorganization  should  take  place  now  and  not  by  a  gradual  proc- 
ess of  squeezing  the  water  out  of  the  stocks  and  bonds  by  excessive 
rates.  We  try  in  our  report  to  show  how  that  must  be  true.  There- 
fore, I  am  very  much  opposed  to  any  temporizing. 

Some  of  the  criticism  upon  the  report  of  the  Securities  Commission 
have  not  been  based  upon  the  report  itself,  but  upon  what  people 
Thought  the  report  contained.  In  everyone  of  the  reports  of  the  Inter- 
state Commerce  Commission  since  1908  they  have  been  crying  for 
the  very  thing  that  we  are  now  urging  this  Association  to  recommend ; 
and  when  the  Securities  Commission. rendered  its  report,  its  retarding 
influence  was  not  so  much  the  result  of  the  things  that  were  in  the 
report,  but  because  of  the  things  that  were  said  about  the  report. 

Xext  year  certain  gentlemen  will  be  here  who  have  not  had  time 
enough  to  consider  this  very  important  subject,  and  I  say  it  is  time 
now,  in  the  face  of  the  previous  recommendations  of  this  Association, 
in  the  face  of  the  recommendations  of  the  Interstate  Commerce  Com- 
mission very  recently  made  that  this  Association  do  something  to  help 
out  the  Interstate  Commerce  Commission,  and  to  say  that  adequate 
regulation  by  that  commission  should  be  afforded  in  the  field  where 
the  states  cannot  give  that  regulation.  I  hope  the  motion  will  prevail. 

The  PRESIDENT.  Gentlemen,  the  first  question  upon  which  you  are 
to  vote  is  the  substitute  motion  of  Mr.  Thome,  which  has  not  been 
withdrawn,  because  the  consent  of  the  second  was  not  obtained  to  the 
withdrawal  of  it.  That  motion  is  that  the  report  be  received  and 
printed. 

The  question  was  taken  on  the  substitute  motion  and,  on  a  division, 
there  were  ayes  9,  noes  20,  and  the  substitute  motion  was  lost. 

The  PRESIDENT.  The  question  now  is  on  the  original  motion  of  Mr. 
Eshleman  that  the  report  be  adopted.  I  understand  Mr.  Eshleman 
wishes  to  amend  that  motion. 

Mr.  ESHLEMAN,  of  California.  On  the  suggestion  of  the  gentleman 
from  Massachusetts,  the  recommendation  is  to  eliminate  Xo.  4,  and  to 
adopt  the  other  recommendations. 
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Mr.  ANDERSON,  of  Massachusetts.  With  No.  4  eliminated,  the  recom- 
mendations, while  in  a  little  different  language,  are  pretty  nearly  our 
Massachusetts  Code  and,  naturally,  I  am  in  favor  of  them. 

The  PRESIDENT.  The  question  is  upon  the  adoption  of  the  recom- 
mendations contained  in  the  report,  eliminating  recommendation  No. 
4.  The  question  will  be  taken  upon  that  motion. 

The  motion  was  agreed  to. 

AMENDMENT    OF    CONSTITUTION    AS    TO    ELECTION    OF    SECRETARY 

Mr.  PRENTIS,  of  Virginia.  Mr.  President,  we  have  broken  our  con- 
stitution since  3  o'clock,  and  while  the  constitution  is  a  very  small 
matter  between  friends,  at  the  same  time  I  do  not  desire  that  we  shall 
adjourn  without  repairing  the  break. 

Our  constitution  provides  that  the  Secretary  shall  be  an  active  mem- 
ber of  the  Association.  Mr.  Connolly  is  no  longer  an  active  member 
of  the  Association.  He  held  his  membership  by  reason  of  the  fact 
that  he  was  the  Chief  Clerk  of  the  Interstate  Commerce  Commission. 
He  now  holds  a  different  position  with  the  Commission,  and  is  not  an 
active  member  of  this  Association.  So  the  Executive  Committee  have 
directed  me  to  report  an  amendment  to  the  constitution  providing 
that  the  Secretary  may  be  elected  in  the  same  manner  and  for  a  similar 
term  as  the  other  officials,  but  need  not  be  a  member  of  the  Associa- 
tion. I  have  quoted  the  entire  constitutional  provision  with  the  neces- 
sary amending  language,  and  I  move  that  the  constitution  be  amended 
in  the  manner  stated  in  this  paper. 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  I  second  that 
motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  of  the 
Chairman  of  the  Executive  Committee,  proposing  an  amendment  to 
the  constitution. 

The  motion  was  unanimously  agreed  to. 

Mr.  KILPATRICK,  of  Illinois.  I  move  that  Judge  Prentis  be  in- 
structed to  cast  the  ballot  of  the  convention  for  Mr.  Connolly  as  Sec- 
retary. 

The  PRESIDENT.  You  have  heard  the  motion,  that  Mr.  Prentis  be  in- 
structed to  cast  the  ballot  of  the  convention  for  Mr.  Connolly  as  Sec- 
retary. 

The  motion  was  agreed  to  unanimously. 

Mr.  PRENTIS,  of  Virginia.  I  take  pleasure  in  doing  as  directed,  and 
I  move  that  the  convention  adjourn  until  tomorrow  at  ten  o'clock. 

The  motion  was  agreed  to;  and  at  5.30  o'clock  p.  m.,  the  convention 
adjourned  until  Thursday,  October  30,  1913,  at  10  o'clock  a.  m. 
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Thursday,  October  30,  1913. 

The  President  called  the  convention  to  order  at  10  o'clock  a.  m. 

The  PRESIDENT.  Gentlemen,  we  have  a  lot  of  work  to  do  and  1 
believe  in  being  as  prompt  as  possible.  I  have  an  announcement  to 
make  before  calling  up  the  special  orders.  The  report  of  the  pro- 
ceedings of  this  Association  is  being  made  by  the  Law  Reporting  Com- 
pany, 115  Broadway,  Xew  York  City,  and  215  Southern  Building. 
Washington.  It  will  be  published  in  one  volume,  and  each  commis- 
sioner will  be  furnished  with  one  copy.  Any  person  desiring  addi- 
tional copies  can  secure  them  for  the  price  of  $1  each,  and  can  leave 
orders  here  with  Mr.  F.  W.  Allen,  who  is  here  representing  that  com- 
pany, or  can  write  to  the  company  at  the  address  mentioned. 

If  there  are  any  commissioners  who  are  not  listed  on  the  roll  when 
it  was  called  Tuesday,  we  will  be  glad  to  have  them  announce  their 
names  so  that  their  attendance  can  be  credited  in  the  report. 

The  special  order  this  morning  is  the  report  of  the  Committee  on 
Railroad  Taxes  and  Plans  for  Ascertaining  Fair  Valuation  of  Rail- 
road Property,  Mr.  Maltbie,  of  K"ew  York,  Chairman. 

COMMITTEE    ON    RAILROAD    TAXES     AND    PLANS     FOR    ASCERTAINING 
FAIR  VALUATION  OF  RAILROAD  PROPERTY. 

Mr.  MALTBIE,  of  New  York.  Mr.  Chairman,  our  report  in  the  vol- 
ume which  you  have  received,  and  one  paper  which  has  been  printed 
since  it  was  filed,  looks  rather  voluminous,  but  you  will  see  that  we 
have  followed  a  somewhat  different  plan  from  what  has  been  adopted 
before.  After  I  received  the  letter  from  the  President  asking  me  to 
act  as  Chairman  and  giving  the  names  of  the  other  commissioners,  I 
wrote  to  the  Executive  Committee  suggesting  that,  in  view  of  the  fact 
that  this  question  of  valuation  of  railroad  property  was  bound  to  be 
so  important  in  the  future  and,  particularly,  in  view  of  the  fact 
that  the  Interstate  Commerce  Commission  was  undertaking  the  valua- 
tion of  all  the  railroads  in  the  United  States,  it  would  be  well  this 
year  to  have  presented  by  a  few  persons  who  were  peculiarly  qualified 
upon  certain  phases  of  the  subject,  papers  that  might  be  distributed  in 
advance,  and  that  would  not  need  to  be  read  in  full,  so  that  we  could 
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devote  most  of  the  time  given  to  this  subject  to  the  discussion  of  these 
papers,  and  we  undertook  to  carry  that  plan  out.  The  Executive  Com- 
mittee very  kindly  approved  it  and  gave  also  permission  for  us  to 
ask  one  or  two  persons  outside  of  the  membership  of  the  Association 
to  prepare  papers. 

So  our  report  today  is  very  brief,  that  is,  the  report  of  the  com- 
mittee itself,  the  report  being  contained  on  the  first  four  pages.  We 
have  undertaken  to  make  no  specific  recommendations  as  to  the  prin- 
ciples that  should  be  followed  upon  any  single  subject,  appreciating 
or  believing  that  the  greatest  good  would  come  from  a  discussion  of 
these  questions  at  this  time,  without  undertaking  to  commit  ourselves 
to  any  one  standard,  even  upon  one  subject.  I  have  noted,  curiously 
enough,  that  where  the  Association  has  adopted  recommendations  and 
conclusions  and  then  any  commission  chose  to  pursue  a  different  line 
of  policy  and  have  its  own  opinion  upon  that  subject,  it  has  usually 
felt  free  to  follow  its  own  inclinations,  so  that,  after  all,  the  greatest 
good  probably  comes  from  the  discussions  rather  than  from  attempt- 
ing to  adopt  any  recommendations  and  trying  to  get  them  uniformly 
accepted  throughout  the  United  States. 

There  are,  therefore,  Mr.  Chairman,  no  recommendations  which  we 
present  for  adoption.  We  simply  present  this  brief  report  and  the 
papers  connected  therewith  for  discussion,  and  we  have  tried  to  get 
these  papers  out  in  advance  so  that  they  might  be  presented  by  their 
titles,  and  that  the  persons  who  have  prepared  them  may  offer  a  resume 
of  those  papers  and  that  we  might  then  proceed  to  discuss  them,  our 
plan  having  been  to  ask  one  person  to  lead  the  discussion,  and  that 
the  persons  who  prepared  the  papers  have  an  opportunity,  at  the  close 
of  the  discussion  on  their  paper,  to  answer  any  questions  or  arguments 
that  have  been  made  regarding  the  ideas  here  presented. 

Just  a  word  as  to  these  papers.  The  first  paper  is  by  Commissioner 
Thelen,  of  California,  whom  we  all  know.  He  is  not  present,  and  the 
paper  will  be  presented  by  one  of  his  confreres,  Commissioner  Love- 
land.  The  paper  by  Commissioner  Henshaw,  of  Oklahoma  will  be 
read,  I  suggest,  immediately  after  Mr.  Thelen's  paper,  and  then  the 
discussion  will  be  opened  by  Mr.  Thome,  followed  by  others,  because 
the  two  papers  to  some  extent  discuss  the  same  subjects,  or  allied  sub- 
jects ;  the  first  paper  being  devoted  largely  to  the  appreciation  of  land 
values  and  the  second  paper,  by  Commissioner  Henshaw,  including 
certain  other  elements  of  appreciation. 

The  next  paper  is  by  Dr.  Bemis,  of  Chicago,  who  is  not  a  member 
of  the  Association,  but  who  has  been  upon  the  Advisory  Committee 
to  the  Interstate  Commerce  Commission  on  valuation  matters,  who 
has  appeared  in  many  rate  cases  before  various  commissions  and  be- 
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fore  various  courts,  and  probably  is  more  widely  known  than  any  other 
person  in  the  United  States  in  that  particular  line  of  work. 

The  paper  on  "Depreciation  and  its  Relation  to  Fair  Value,"  is  by 
Dr.  A.  F.  Weber,  the  Chief  Statistican  of  the  New  York  Commission 
for  the  First  District,  who  needs  no  introduction  or  mention,  being 
known  to  you. 

The  next  paper  is  by  Commissioner  Barker,  and  is  printed  sepa- 
rately, as  the  pressure  upon  Commissioner  Barker,  with  important 
cases  pending  before  the  courts,  was  such  that  he  was  unable  to  send 
it  to  us  as  early  as  some  of  the  other  papers.  Commissioner  Barker 
is  a  member  and  Chairman  of  the  Board  of  Gas  and  Electric  Commis- 
sioners in  Massachusetts,  and  under  a  rule  recently  adopted,  becomes 
a  member  of  this  Association.  I  think  I  am  correct  when  I  say  that 
this  Board  is  the  oldest  Board  in  the  United  States  having  to  do  with 
the  regulation  of  gas  and  electric  companies,  Massachusetts  having 
adopted  that  policy  in  connection  with  these  corporations,  I  believe, 
before  any  other  state  in  the  United  States.  If  I  remember  correctly, 
Commissioner  Barker  was  a  member  of  the  Commission  almost  from 
the  very  start,  if  not  from  the  very  start,  so  that,  while  not  a  patriarch 
in  years,  he  is  a  patriarch  in  this  portion  of  the  field  of  regulation. 
The  gas  and  electric  corporations  in  Massachusetts,  generally  speak- 
ing, are  rather  unique,  because,  I  think  it  may  be  said  that  as  a  class 
there  is  more  under-capitalization  in  Massachusetts  in  gas  and  elec- 
tric corporations  than  there  is  to  be  found  with  any  other  class  of 
corporations  in  any  other  state  in  the  United  States;  consequently, 
the  question  of  building  property  and  how  it  shall  be  treated  out  of 
surplus  earnings  is  probably  more  vital  in  the  state  of  Massachusetts 
than  it  is  in  any  other  state  in  the  United  States. 

The  paper  by  Commissioner  Erickson,  of  Wisconsin,  just  came  to 
my  hands  yesterday,  I  think  it  was,  and  at  the  close  of  the  discussion 
I  shall  ask  that  this  paper  be  printed  in  the  minutes,  as  it  has  not 
been  distributed  and  is  rather  long,  and  an  excellent  paper;  but  prob- 
ably we  will  not  get  to  the  discussion  this  morning  without  infringing 
upon  the  time  that  ought  to  be  allowed  to  other  papers. 

I  believe  that  is  all  I  have  to  say  at  this  time  and,  under  the  order 
suggested,  Mr.  Thelen's  paper  will  be  the  first  one. 

REPORT  OF  THE  COMMITTEE  ON  RAILROAD  TAXES  AND  PLANS  FOR 
ASCERTAINING  FAIR  VALUATION  OF  RAILROAD  PROPERTY. 

The  last  report  of  the  Committee  on  Railroad  Taxes  and  Plans  for 
Ascertaining  Fair  Valuation  of  Railroad  Property  showed  the  great 
divergence  of  opinion  and  practice  upon  many  of  the  points  connected 
with  the  valuation  of  public  utilities.  It  was  apparent  that  there  was 
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need  for  discussion  of  these  divergent  views  and  sifting  of  the  various 
methods  suggested  for  appraisal  work.  Since  this  report  was  sub- 
mitted, Congress  has  passed  an  act  providing  for  the  valuation  of  all 
railroads  in  the  United  States  by  the  Interstate  Commerce  Commis- 
sion, and  this  action  has  still  further  increased  the  importance  of  the 
subject  and  emphasized  the  necessity  of  thorough  discussion. 

In  view  of  these  facts,  we  suggested  to  the  Executive  Committee  that 
the  usual  course  of  committee  .work  be  varied  and  that  our  committee 
be  authorized  to  secure  the  preparation  and  distribution  of  several 
papers  upon  important  phases  of  valuation  work  for  discussion  at  this 
convention.  The  Executive  Committee  promptly  approved  this  sug- 
gestion and  has  fixed  Thursday  morning,  October  30,  at  10  o'clock  as 
the  time  when  this  report  will  be  considered  and  the  papers  presented 
and  discussed.  The  committee  has  arranged  for  the  following  papers : 

"A  Just  and  Scientific  Basis  for  the  Establishment  of  Public  Utility 
Rates,  with  Particular  Attention  to  Land  Values,"  by  Commis- 
sioner Max   Thelen  of   California.     Paper  to  be   presented  by 
Commissioner  H.  D.  Loveland  of  California. 
Discussed  by  Commissioner  Clifford  Thome  of  Iowa. 

"Elements  of  Appreciation  in  Railroad  Valuations,"  by  Commissioner 
George  A.  Henshaw  of  Oklahoma. 

"Accounting  Side  of  Rate  Making,"  by  Dr.  E.  W.  Bemis  of  Chicago. 
Discussed  by  Commissioner  R.  Hudson  Burr  of  Florida. 

"Depreciation  and  its  Relation  to  Fair  Value,"  by  Dr.  A.  F.  Weber, 
Chief  Statistician  of  New  York,  First  District. 

"Valuation  of  Property  Constructed  from  Surplus  Earnings,"  by  Com- 
missioner Forest  E.  Barker  of  Massachusetts. 
Discussed  by  Commissioner  W.  M.  Daniels  of  New  Jersey. 

"Relation  of  Fair  Return  to  Fair  Value,"  by  Commissioner  HaJford 

Erickson  of  Wisconsin. 

Discussed  by    Commissioner  Martin   S.   Decker  of   New  York, 
Second  District. 

All  but  the  last  two  papers,  which  were  not  received  in  time  to  dis- 
tribute with  this  report,  are  appended.  The  other  two  will  be  sent 
out  later. 

We  had  expected  to  announce  others,  but  owing  to  unexpected  en- 
gagements it  has  been  impossible  for  the  persons  selected  to  prepare 
them ;  and  we  have  been  unable  to  arrange  for  the  preparation  and  dis- 
tribution of  papers  by  others  sufficiently  in  advance  of  the  date  of  the 
convention  to  enable  every  one  to  read  them  at  his  leisure  and  be  pre- 
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pared  to  express  his  views.  In  view  of  the  absence  of  the  papers  which 
we  had  hoped  to  obtain  and  in  order  to  provide  a  peg  upon  which  to 
hang  a  discussion  of  certain  subjects  not  mentioned  in  the  above  papers, 
the  following  paper  has  been  prepared  covering  certain  valuation 
questions : 

"Valuation  Decisions  of  the  I^ew  York  Public  Service  Commission, 
First  District,"  by  Dr.  R.  H.  Whitten,  author  of  "Valuation  of 
Public  Service  Corporations." 

In  submitting  these  papers,  the  committee  does  not  express  approval 
or  disapproval  of  the  ideas  expressed  therein.  It  is  our  purpose  to 
promote  a  thorough  discussion  of  the  various  problems  of  valuation 
and  thereby  to  secure  greater  uniformity  and  the  adoption  of  principles 
which  will  be  fair  to  the  public  and  to  the  corporations.  The  ques- 
tions are  economic  and  social  as  well  as  legal.  So  far  as  statutes  and 
court  decisions  have  established  rules,  they  must  be  followed  by  ad- 
ministrative bodies  until  repealed,  amended  or  modified,  but  whatever 
may  be  the  decisions  of  legislatures,  courts  or  commissions,  in  last 
analysis  they  must  be  based  on  sound  economic  principles  or  they  will 
not  persist.  Ultimately,  the  principles  and  methods  that  do  not  fur- 
ther public  welfare  must  be  modified.  The  process  is  admittedly  slow, 
particularly  in  the  case  of  court  decisions,  because  of  the  strong- 
tendency  of  judges  to  adhere  to  the  principle  of  stare  decisis. 

The  persistence  with  which  an  expression  will  obtain,  though  open 
to  criticism,  is  well  illustrated  by  the  rule  that  rates  may  not  be  re- 
duced by  govermental  authority  below  what  will  be  sufficient  to  allow 
a  fair  return  upon  the  fair  value  of  property  used  in  the  public  service. 
Value  in  ordinary  usage  and  in  economic  parlance  is  determined  by 
the  return  to  be  obtained  in  the  future.  Applied  to  a  public  utility, 
the  principle  means  ordinarily  that  the  value  of  an  undertaking  is  de- 
termined by  the  money  profit  which  can  be  made  from  such  utility  in 
the  future.  Now,  it  is  evident  that  the  return  which  may  be  derived 
is  largely  dependent  upon  the  rates  which  may  be  charged.  Hence, 
if  the  rates  are  under  discussion  and  the  problem  is  what  should  be 
a  fair  rate  for  the  service  rendered,  it  is  obvious  that  one  is  reasoning 
in  a  circle;  if  rates  determine  value,  it  is  obviously  unsound  to  say 
that  value  is  to  determine  rates.  Upon  that  basis  a  public  authority 
could  never  order  a  reduction  in  rates,  no  matter  how  enormous  the 
profits,  unless  such  reduction  in  rates  would  increase  the  net  earnings 
of  the  company  and,  therefore,  the  value  of  the  property. 

It  must  be  assumed,  and  we  think  it  is  conceded,  that  the  courts  in 
giving  their  approval  to  the  principle  that  rates  must  be  sufficient  to 
yield  a  fair  return  upon  fair  value  did  not  intend  to  approve  the 
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unsound  principle  that  in  fixing  value  one  should  include  any  factor 
which  is  determined  by  earnings  or  rates,  but  rather  that  fair  value 
should  be  fixed  in  a  logical  way  and  independently  of  the  rates  which 
were  being  considered  as  to  their  reasonableness.  There  is  probably 
no  rate  decision  of  the  highest  courts  in  which  the  value  of  the  property 
has  been  determined  by  its  earning  power;  factors  in  which  earning 
power  have  played  little,  if  any,  part  have  always  been  decisive. 

The  situation  would  be  greatly  simplified  and  many  of  the  problems 
which  have  aroused  such  discussion  could  be  dismissed  if  the  courts 
had  adopted,  or  were  to  substitute,  the  word  "amount"  for  "value." 
It  is  true  that  "amount"  has  not  a  definite  or  positive  meaning,  but 
the  word  "value"  has  been  robbed  of  its  ordinary  meaning,  and  has 
been  used  in  so  many  different  ways  that  it  is  not  of  much  assistance 
in  solving  the  problem  of  the  reasonableness  of  a  given  rate.  The 
Supreme  Court  of  the  United  States  has  repeatedly  announced  that 
no  one  factor  is  determinative;  but  that  various  factors  must  be  con- 
sidered. In  certain  cases,  counsel  have  argued  that  cost-to-reproduce- 
new  should  be  the  only  principle  to  be  followed  and  that  the  rate  should 
allow  a  fair  return  upon  the  reproduction  cost  of  all  property.  Like- 
wise, original  cost  has  been  urged  as  the  only  fair  standard.  Both 
standards  have  been  recognized  as  deserving  consideration,  but  each 
has  been  repudiated  by  the  highest  courts  as  the  sole  standard.  If, 
therefore,  each  case  must  be  considered  upon  its  merits,  and  if  a  number 
of  factors  are  to  be  considered  and  a  decision  based  upon  all,  it  fol- 
lows that  a  general  term,  such  as  "amount,"  would  be  much  more 
satisfactory  and  as  full  of  meaning  as  the  word  "value,"  the  ordinary 
meaning  of  which  is  not  accepted,  and  as  to  which  an  explanation  and 
apology  must  be  made  whenever  it  is  used. 

Respectfully  submitted, 

MILO  R.  MALTBIE,   Chairman. 
B.  L.  CAUG-HMAN, 
J.  C.  CLEMENTS, 
ROYAL  C.  DUNN, 

*W.  P.  GEARY, 
ELMER   P.    SPOFFORD, 

*S.  P.  WATSON. 


*At  the  time  of  publication  of  this  report,  authority  to  attach  the 
names  of  these  two  commissioners  had  not  been  received. 
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A  JUST  AND  SCIENTIFIC  BASIS  FOR  THE  ESTABLISHMENT  OF  PUBLIC 

UTILITY  RATES,  WITH    PARTICULAR  ATTENTION 

TO  LAND  VALUES. 

BY     MAX     THELEN,     COMMISSIONER    AND    ATTORNEY,     CALIFORNIA 
RAILROAD  COMMISSION. 

In  the  Minnesota  Rate  Case,  the  original  cost  of  the  terminal 
properties  of  the  ISTorthern  Pacific  Railway  Company  in  the  State  of 
Minnesota  was  found  to  be  $4,527,228.76.  The  Master  in  the  United 
States  Circuit  Court  allowed  a  return  on  $17,315,869.45.  The  origi- 
nal cost  of  the  entire  system  was  found  to  be  something  over  $312,- 
000,000,  but  the  cost  of  reproduction  new,  which  the  Master  took  as  a 
basis,  was  over  $452,000,000.  The  difference  of  $140,000,000  repre- 
sented principally  the  unearned  increment  of  land  and  the  value  of 
donated  lands.  Of  the  total  reproduction  value  of  the  Railway  Com- 
pany's property  in  Minnesota  the  value  of  the  land,  including  per- 
centages for  engineering,  superintendence,  legal  expenses,  contin- 
gencies and  interest  during  construction,  amounted  to  more  than  37% 
of  the  total. 

In  the  Western  Advance  Rate  Case,  decided  by  the  Interstate  Com- 
merce Commission  on  February  22,  1911  the  Burlington  claimed  a 
return  on  a  present  value  of  $530,000,000.  Commissioner  Lane  found 
that  the  original  investment  was  only  $258,000,000,  and  that  approxi- 
mately $150,000,000  of  the  Burlington's  claim  represented  the  in- 
crease in  land  values. 

In  Kern  County  Merchants'  Association  vs.  Southern  Pacific  Com- 
pany, et  al,  1  California  Railroad  Commission  Reports,  page  298,  it 
appeared  that  the  right-of-way  of  the  Sunset  Railroad  was  donated  to 
it  and  that  it  was  worth  at  the  time  between  $3,000  and  $4,000.  The 
Railroad  Company  claimed  a  return  on  the  present  value  of  right-of-way 
estimated  at  $473,000,  which  sum  was  $200,000  more  than  the  entire 
value  of  all  the  other  property  of  the  company. 

These  three  cases,  typical  of  many  others,  present  the  question  which 
I  shall  discuss  in  this  paper.  If  the  present  value  or  reproduction  value 
theories  are  carried  to  their  logical  conclusion,  how  long  will  it  be  before 
rates  become  so  high  that  nobody  can  pay  them?  Can  it  be  possible 
that  our  courts  and  commissions  are  blind  to  the  danger  which  con- 
fronts them  and  that  under  the  hypnotic  spell  of  the  so-called  physical 
valuation  theory,  they  will  insist  on  steering  straight  on  to  the  rocks 
toward  which  they  are  now  heading? 

In  view  of  the  tremendous  importance  of  this  question  and  the  ap- 
parent tendency  of  some  of  our  courts  and  commissions  to  follow  either 
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the  present  value  or  the  reproduction  value  theory  without  a  realization 
of  the  result  of  such  action  on  their  part,  I  believe  it  opportune  to  re- 
examine  the  entire  question  of  the  proper  basis  on  which  to  establish 
public  utility  rates  and  to  consider  again,  before  it  is  too  late,  whether 
it  is  not  possible  to  find  a  basis  which  shall  be  scientific  and  at  the  same 
time  just  alike  to  the  public  and  to  the  public  utilities. 

In  this  paper  I  shall  first  consider  the  decisions  of  the  Supreme  Court 
of  the  United  States,  beginning  with  Smyth  vs.  Ames,  to  ascertain  the 
extent  to  which  the  Supreme  Court  has  committed  itself  on  this  ques- 
tion. I  shall  then  analyze  what  I  believe  to  be  the  most  logical  single 
basis  for  rate  fixing.  Finally,  I  shall  make  such  suggestions  as  occur 
to  me  concerning  the  manner  in  which  our  railroad  and  public  service 
commissions  should  act  until  the  question  is  finally  determined. 

In  the  leading  case  of  Smyth  vs.  Ames,  169  U.  S.,  466,  the  Supreme 
Court  aifirmed  a  decree  of  the  lower  court  enjoining  certain  railway 
companies  from  establishing  certain  rates  prescribed  by  an  act  of  the 
legislature  of  Nebraska,  on  the  ground  that  the  rates  so  established  were 
confiscatory.  In  announcing  the  decision  of  the  Supreme  Court,  Mr. 
Justice  Harlan  uses  the  following  famous  language  with  reference  to 
the  proper  basis  for  public  utility  rates : 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under  legislative 
sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for  the  con- 
venience of  the  public.  And  in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters  for  consideration,  and  are  to  be 
given  such  weight  as  may  be  just  and  right  in  each  case." 

He  then  continues  as  follows : 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the  use 
of  a  public  highway  than  the  services  rendered  by  it  are  reasonably  worth." 

This  language  must  be  considered  in  the  light  of  Mr.  Justice  Harlan's 
earlier  declaration  in  the  same  case,  to  the  effect  that  a  statute  or  order 
establishing  rates  for  the  transportation  of  persons  or  property  by  rail- 
road will  violate  the  provisions  of  the  Federal  Constitution  only  if  it 
"will  not  admit  the  carrier  earning  such  compensation  as  under  all  the 
circumstances  is  just  to  it  and  to  the  public."  It  is  clear  that  under 
"all  the  circumstances"  must  be  included  the  fundamental  circumstance 
of  the  character  of  the  relationship  between  the  public  and  the  railroad, 
which  relationship,  as  I  shall  hereafter  show  is  that  of  principal  and 
agent. 
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Mr.  Justice  Harlan  says  nothing  concerning  the  unearned  increment 
of  land.  No  question  of  the  appreciation  in  the  value  of  land  or  of 
donated  lands  was  raised  in  this  case.  Mr.  Justice  Harlan  was  urged 
by  the  railroads  to  accept  the  outstanding  stocks  and  bonds  as  the  proper 
basis  for  rate  fixing,  but  he  refused  to  do  so,  and  in  getting  away  from 
that  basis  established  the  other  bases  hereinbefore  referred  to.  It 
should  be  noted  that  the  first  basis  which  Mr.  Justice  Harlan  mentions 
is  "the  original  cost  of  construction,"  to  which  should  be  added  "the 
amount  expended  in  permanent  improvements"  thereafter  made. 

Before  leaving  this  case,  I  desire  to  draw  attention  to  Mr.  Justice 
Harlan's  declaration  at  page  544,  as  follows: 

"A  railroad  is  a  public  highway,  and  none  the  less  so  because  constructed 
and  maintained  through  the  agency  of  a  corporation  deriving  its  existence 
and  powers  from  the  state.  Such  a  corporation  was  created  for  public  pur- 
poses. It  performs  a  function  of  the  state.  Its  authority  to  exercise  the 
right  of  eminent  domain  and  to  charge  tolls  was  given  primarily  for  the 
benefit  of  the  public." 

In  these  words  Mr.  Justice  Harlan  shows  a  clear  appreciation  of  the 
fact  that  the  relationship  between  the  railroad  and  the  public  is  one  of 
agent  and  principal. 

In  San  Diego  Land  and  Town  Company  vs.  National  City,  174  U.  S., 
739,  the  San  Diego  Land  and  Town  Company  filed  a  bill  in  equity  in 
the  United  States  Circuit  Court  for  the  Southern  District  of  California, 
against  the  city  of  National  City  to  obtain  a  decree  declaring  water 
rates  fixed  by  the  defendant  to  be  void  as  violating  the  State  and  Federal 
constitutions  and  to  secure  an  injunction  against  their  enforcement. 
The  decree  of  the  lower  court  dismissing  the  bill  was  affirmed. 

Mr.  Justice  Harlan,  at  page  757,  uses  the  following  language  with 
reference  to  the  basis  on  which  a  return  is  to  be  allowed: 

"What  the  company  is  entitled  to  demand,  in  order  that  it  may  have  just 
compensation,  is  a  fair  return  upon  the  reasonable  value  of  the  property  at 
the  time  it  is  being  used  for  the  public.  The  property  may  have  cost  more 
than  it  ought  to  have  cost,  and  its  outstanding  bonds  for  money  borrowed  and 
which  went  into  the  plant  may  be  in  excess  of  the  real  value  of  the  property. 
So  that  it  cannot  be  said  that  the  amount  of  such  bonds  should  in  every  case 
control  the  question  of  rates,  although  it  may  be  an  element  in  the  inquiry 
as  to  what  is,  all  the  circumstances  considered,  just  both  to  the  company 
and  to  the  public." 

It  is  evident  that  Mr.  Justice  Harlan  had  in  mind  the  possibility 
that  the  moneys  originally  expended  may  'have  been  unwisely  or  dis- 
honestly expended  and  that  he  was  trying  to  get  away  from  the  claim 
that  the  utility  was  entitled  to  a  return  on  the  amount  of  outstanding 
securities.  At  page  754,  he  reaffirms  his  statement  in  the  Smyth  vs. 
Ames  case  to  the  effect  that  the  judiciary  should  not  interfere  with  the 
collection  of  rates  established  under  legislative  enactment  unless  they 
are  so  plainly  and  palpably  unreasonable  as  to  make  their  enforcement 
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equivalent  to  the  taking  of  property  for  public  use  without  such  com- 
pensation "as  under  all  the  circumstances  is  just  both  to  the  owner  and 
to  the  public."  There  is  no  inference  here  to  the  effect  that  the  prop- 
erty of  the  utility  will  be  confiscated  unless  a  return  is  allowed  on  the 
present  value  or  on  the  reproduction  value  of  the  property,  without 
regard  to  the  relationship  existing  between  the  public  and  the  utility. 
Mr.  Justice  Harlan  says  that  a  fair  basis  can  be  determined  only  by 
considering  all  the  circumstances.  Apparently  he  did  not  have  in  mind 
the  difficulties  arising  out  of  the  unearned  increment  of  land  and  was 
concerned  principally  with  sounding  a  warning  against  excessive  al- 
leged original  cost  and  excessive  bond  and  stock  issues. 

In  San  Diego  Land  and  Town  Company  vs.  Jasper,  189  U.  S.,  439, 
the  Supreme  Court  affirmed  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  California,  dismissing  a  bill  to  have 
an  ordinance  of  the  Board  of  Supervisors  of  San  Diego  county  fixing 
irrigation  rates,  declared  unconstitutional  as  taking  the  plaintiff's  prop- 
erty without  due  process  of  law.  After  quoting  from  the  National 
City  case,  supra,  to  the  effect  that  just  compensation  is  to  be  measured 
by  a  fair  return  upon  the  reasonable  value  of  the  property  at  the  time 
it  is  being  used  for  the  public,  Mr.  Justice  Holmes  points  out  that  the 
original  cost  in  this  case  wras  apparently  "inflated  by  improper  charges 
to  that  account  and  by  injudicious  expenditures."  It  is  evident  that 
Mr.  Justice  Holmes,  like  Mr.  Justice  Harlan,  in  the  preceding  cases, 
was  primarily  solicitous  to  prevent  a  return  on  an  original  cost  which 
was  inflated  by  improper  charges  and  injudicious  expenditures.  Xo 
question  of  appreciation  of  land  values  or  of  donations  of  land  was 
before  him. 

In  City  of  Knoxville  vs.  Knoxville  Water  Company,  212  U.  S.,  1, 
the  Supreme  Court  reversed  a  decree  of  the  Federal  Circuit  Court  for 
the  Eastern  District  of  Tennessee,  enjoining  the  enforcement  of  an 
ordinance  of  the  city  of  Knoxville  establishing  maximum  rates  for 
water.  The  Master  below  apparently  reached  his  conclusion  on  the 
basis  of  the  cost  to  reproduce  the  property  new.  Mr.  Justice  Moody 
held  that  this  was  error,  for  the  reason  that  material  depreciation  had 
taken  place  in  the  plant.  At  page  9,  Mr.  Justice  Moody  says : 

"The  cost  of  reproduction  is  one  way  of  ascertaining  the  present  value  of 
a  plant  like  that  of  a  water  company,  but  that  test  would  lead  to  obviously 
incorrect  results  if  the  cost  of  reproduction  is  not  diminished  by  the  de- 
preciation which  has  come  from  age  and  use." 

It  thus  appears  that  Mr.  Justice  Moody  definitely  discards  the  theory 
of  reproduction  new  in  a  case  in  which  depreciation  has  taken  place. 
There  is  nothing  in  the  case  concerning  real  estate  or  possible  apprecia- 
tion. Both  sides  below  started  with  reproduction  value  and  nothing 
was  urged  concerning  the  original  investment  with  betterments  and  ad- 
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ditions.  Mr.  Justice  Moody  refused  to  consider  the  amount  of  stocks 
and  bonds  outstanding,  for  the  reason  that  they  obviously  exceeded  the 
value  of  the  property. 

In  Willcox  vs.  Consolidated  Gas  Company,  212  U.  S.,  19,  the  Su- 
preme Court  reversed  a  decree  of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  enjoining  the  enforcement  of  an  80^  gas  rate 
in  the  City  of  New  York.  At  page  52,  Mr.  Justice  Peckham  says : 

"And  we  concur  with  the  court  below  in  holding  that  the  value  of  the 
property  is  to  be  determined  as  of  the  time  when  the  inquiry  is  made  regard- 
ing the  rates.  If  the  property  which  legally  enters  into  the  consideration  of 
the  question  of  rates,  has  increased  in  value  since  it  was  acquired,  the  company 
is  entitled  to  the  benefit  of  such  increase.  That  is,  at  any  rate,  the  general 
rule.  We  do  not.  say  that  there  may  not  possibly  he  an  exception  to  it,  where 
the  property  may  have  increased  so  enormously  in  value  as  to  render  a  rate 
permitting  a  reasonable  return  upon  such  increased  value  unjust  to  the  public. 
How  such  facts  should  be  treated,  is  not  a  question  now  before  us,  as  this 
case  does  not  present  it.  We  refer  to  the  matter  only  for  the  purpose  of 
stating  that  the  decision  herein  does  not  prevent  an  inquiry  into  the  question 
when,  if  ever,  it  should  necessarily  be  presented." 

It  should  be  noted  that  Mr.  Justice  Peckham  uses  the  general 
language,  found  in  preceding  cases  to  the  effect  that  the  utility  is  en- 
titled to  a  return  on  the  value  of  the  property  as  of  the  time  when  the 
inquiry  concerning  the  rates  is  made.  He  seems  also  to  see  the  danger 
ahead  if  this  theory  is  carried  to  its  logical  conclusion.  He  expressly 
states  that  there  may  be  cases  when  property  values  have  increased  so 
enormously  as  to  make  a  rate  based  thereon  unjust  and  refuses  to  decide 
that  question.  This  is  the  first  case  in  which  the  Supreme  Court  seems 
to  realize  the  gravity  of  the  ever  increasing  value  of  land,  as  affecting 
the  establishment  of  public  utility  rates.  While  restating  the  general 
language  of  former  cases,  Mr.  Justice  Peckham  clearly  refuses  to  com- 
mit the  Supreme  Court  to  a  decision  as  to  what  shall  be  done  in  view 
of  the  ever  increasing  value  of  land.  Furthermore,  Mr.  Justice  Peck- 
ham,  in 'fixing  a  franchise  value,  refused  to  follow  his  own  language 
to  the  effect  that  the  present  value  of  the  property  is  the  determining 
feature.  He  gave  to  the  Gas  Company  a  franchise  value  of  $7,781,000, 
being  a  value  agreed  upon  by  the  State  of  New  York  by  a  statute  of 
1884,  although  it  was  very  evident  that  the  value  of  the  franchise  had 
increased  tremendously  since  'that  time.  I  refer  to  this  fact  as  showing 
that  whatever  general  language  courts  may  use,  they  nevertheless,  when 
their  attention  is  specifically  directed  to  the  injustice  of  applying  that 
language  to  the  facts  before  them,  frequently  reach  a  conclusion  which 
on  the  facts  is  fair  and  just,  though  contrary  to  such  general  language. 
The  important  question  in  such  a  case  is  whether  the  theory  under- 
lying the  general  language  is  not  in  itself  wrong,  and  whether  it  is  not 
time  to  re-examine  the  question  and  to  ascertain  the  correct  theory. 

In  Cedar  Rapids  Gas  Light  Company  vs.  Cedar  Rapids,  223  U.  S., 
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655,  decided  on  March  11,  1912,  the  Supreme  Court  affirmed  a  decree 
of  the  Supreme  Court  of  Iowa  dismissing  a  bill  to  enjoin  the  enforce- 
ment of  an  ordinance  of  the  city  of  Cedar  Ilapids,  establishing  a  maxi- 
mum rate  for  gas  of  90^  per  thousand  cubic  feet.  The  court  below 
fixed  a  value  on  the  plant  considerably  in  excess  of  its  cost.  Mr. 
Justice  Holmes,  in  delivering  the  opinion  of  the  Supreme  Court,  held 
that  the  rates  as  established  were  not  confiscatory  even  on  the  basis  of 
such  higher  value,  and  accordingly  upheld  the  action  of  the  state  court 
in  dismissing  the  bill.  It  was  not  necessary  in  this  case  to  ascertain 
whether  the  lower  basis  of  return  based  on  the  original  cost  of  the 
property,  with  additions  and  betterments,  should  be  used  as  the  basis 
for  fixing  rates. 

Finally,  in  Simpson  vs.  Shepard,  228  U.  S.,  729,  more  commonly 
referred  to  asithe  Minnesota  Rate  Ca-se,  decided  on  June  9,  1913,  the 
Supreme  Court  for  the  first  time  examined  the  question  of  land  values 
as  bearing  on  the  proper  basis  for  establishing  public  utility  rates.  Mr. 
Justice  Hughes,  while  again  using  the  general  language  with  reference 
to  present  value  and  reproduction  value  found  in  the  earlier  cases,  at 
the  same  time  gave  to  the  railroads  considerably  less  than  the  present 
value  of  their  land,  based  upon  the  cost  of  present  acquisition,  as  1 
shall  hereinafter  show. 

In  the  proceedings  before  the  court  below,  the  railroad  companies 
estimated  their  land  values  as  follows:  They  first  estimated  what  they 
called  "a  market  value,"  which  value  included  an  uncertain  excess 
which  the  railroads  estimated  they  would  have  to  pay  for  their  right- 
of-way  and  terminal  grounds  over  the  market  value  of  the  property 
as  determined  from  the  market  value  of  contiguous  and  similarly  sit- 
uated property.  The  "market  value"  as  so  determined  did  not  include 
any  allowance  for  improvements  found  upon  the  property,  or  conse- 
quential or  severance  damages  or  expense  of  acquisition.  These  items 
were  taken  care  of  by  applying  to  the  "market  value"  certain  multiples. 
In  the  case  of  agricultural  land,  multiples  up  to  the  multiple  of  three 
were  applied,  resulting,  in  a  sum  which  the  railroad  companies  called 
"value  for  railway  purposes."  Thus,  while  the  railway  companies 
estimated  a  "market  value"  of  $2,008,491.50,  they  claimed  a  value 
for  railway  purposes,  after  applying  the  multiples,  of  $4,944,924.60. 
The  Master  allowed  75%  of  the  latter  sum.  With  reference  to  termi- 
nal grounds,  it  was  shown  that  the  original  cost  was  $4,527,228.7*'.. 
To  the  "market  value"  the  Master  added  5%  in  St  Paul  and  Minne- 
apolis and  25%  in  Duluth  for  the  cost  of  acquisition  and  consequential 
damages,  reaching  a  total  of  $17,315,869.45.  To  the  totals  thus  al- 
lowed by  the  Master  were  added  41/2%  for  engineering,  superin- 
tendence and  legal  expenses,  then  6%  on  that  total  for  contingencies,, 
and  then  9%  on  the  preceding  totals  for  interest  during  construction. 
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The  addition  of  these  multiples  raised  the  Master's  estimate  of  "value 
for  railway  purposes"  from  $21,024,562.90  to  a  total  of 
$33,454,526.78,  being,  as  hereinbefore  stated,  over  37%  of  the  value 
of  the  entire  property  as  found  by  the  Master. 

Mr.  Justice  Hughes  refused  to  allow  anything  in  "market  value"  for 
an  excess  over  the  market  value  of  adjoining  lands  of  similar  character, 
for  the  reason  that  he  refused  to  assume  that  in  eminent  domain  pro- 
ceedings any  price  in  excess  of  the  fair  value  of  the  land  would  have 
to  be  paid.  He  also  refused  to  allowr  multiples  or  any  value  for  over- 
head expenditures,  and  concluded,  on  page  762,  that 

"Assuming  that  the  company  is  entitled  to  a  reasonable  share  in  the  general 
prosperity  of  the  communities  which  it  serves,  and  thus  to  attribute  to  its 
property  an  increase  in  value,  still  the  increase  so  allowed,  apart  from  any 
improvements  it  may  make,  cannot  properly  extend  beyond  the  fair  average 
of  the  normal  market  value  of  the  land  in  the  vicinity  having  a  similar  charac- 
ter. Otherwise  we  enter  the  realm  of  mere  conjecture." 

The  same  conclusion  is  expressed  in  greater  detail  at  page  763,  as 
follows : 

"The  company  would  certainly  have  no  ground  of  complaint  if  it  were 
allowed  a  value  for  these  lands  equal  to  the  fair  average  market  value  of 
similar  land  in  the  vicinity,  without  additions  by  the  use  of  multipliers,  or 
otherwise,  to  cover  hypothetical  outlays.  The  allowances  made  below  for 
conjectural  cost  of  acquisition  and  consequential  damages  must  be  disapproved; 
and,  in  this  view,  we  also  think  it  was  error  to  add  to  the  amount  taken  as 
the  present  value  of  lands  the  further  sums,  calculated  on  that  value,  which 
were  embraced  in  the  items  of  'engineering,  superintendence,  legal  expense,' 
'contingencies/  and  'interest  during  construction.'  " 

It  is  very  clear  that  Mr.  Justice1  Hughes  does  not  allow  reproduction 
value.  It  is  equally  clear  that  he  does  not  allow  even  the  present  value 
of  the  land.  He  allows  only  the  "fair  average  market  value  of  similar 
lands  in  the  vicinity,"  without  allowing  anything  for  the  damages 
which  we  all  know  are  caused  by  severance  of  railway  right-of-way 
from  the  larger  tracts  of  land,  and  without  allowing  anything  for  the 
expense  of  acquisition.  That  a  railway  right-of-way  cutting  across 
parcels  of  land  has  a  greater  present  value  than  other  lands  in  the 
vicinity  which  are  not  strips  of  right-of-way  is  an  undoubted  fact.  By 
reason  of  severance  and  other  damages,  it  costs  more  to  acquire  it.  It 
seems  beyond  controversy  that  Mr.  Justice  Hughes,  while  again  using 
general  language  to  the  effect  that  the  basis  is  the  "fair  present  value 
of  the  property,"  clearly  fails  to  allow  to  the  railroad  company  as  much 
as  the  fair  present  value  of  its  right-of-way  and  terminal  grounds.  He 
says  that  under  all  the  circumstances  of  the  case,  including,  of  course, 
the  tremendous  increase  in  the  value  of  land,  the  railway  companies 
ought  to  be  satisfied  if  they  are  allowed  a  sum  "equal  to  the  fair  aver- 
age market  value  of  similar  lands  in  the  vicinity,"  without  any  addi- 
tion whatsoever  for  consequential  or  severance  damages  or  the  expense 
of  acquisition.  Exhaustive  investigations  conducted  by  the  California 
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Railroad  Commission  show  with  reference  to  the  railways  so  far  exam- 
ined that  it  has  actually  cost  these  railway  companies  an  average  of 
approximately  1.33  times  as  much  in  the  case  of  country  lands  and  an 
average  of  approximately  1.28  times  as  much  in^the  case  of  city  lands 
to  acquire  their  land  as  the  fair  average  market  value  at  the  time  of  simi- 
lar land  in  the  vicinity.  The  significance  of  the  decision  on  this  point 
consists  in  the  fact  that  while  Mr.  Justice  Hughes  was  unwilling  to 
regard  the  original  investment  as  the  basis,  he  nevertheless,  consciously 
or  unconsciously,  refused  to ; allow  even  the  present  value  of  the  land. 
Mr.  Justice  Hughes  realized  that  it  would  not  be  fair  to  the  public 
to  use  the  entire  present  value  of  the  land.  Here,  as  in  the  Willcox 
case,  when  the  Supreme  Court  has  been  squarely  confronted  with  the 
injustice  of  applying  the  present  value  or  reproduction  value  theories, 
the  court  has  refused  to  apply  those  theories  while  apparently  still 
voicing  them. 

It  is  evident  from  the  foregoing  cursory  review  of  all  the  decisions 
of  the  Supreme  Court  ,of  the  United  States  since  Smyth  vs.  Ames, 
bearing  on  the  question,  that  :the  Supreme  Court  has  not  as  yet  defi- 
nitely established  the  basis 'on  which  public  utility  rates  are  to  be  cal- 
culated. While  the  court  has  said  that  the  "fair  value"  of  the  prop- 
erty is  to  be  used 'as  the  basis,  it  has  not  as  yet  clearly  analyzed  what 
constitutes  a  "fair  value."  It  is  particularly  clear  that  the  court  has 
not  as  yet  given  final  consideration  to  the  tremendously  important  ques- 
tions of  the  appreciation  in  the  value  of  land  and  the  return  on  donated 
land.  Hence  it  seems  not  too  late  to  reconsider  on  principle  the  entire 
question  of  the  proper  basis  for  fixing  public  utility  rates,  and  I  shall 
now  attempt  to  do  this  by  'going  back  to  fundamental  principles  and 
by  building  my  conclusions  up  therefrom. 

The  fundamental  relationship  '  existing  between  the  public  and  its 
public  utilities  is  that  of  principal  and  agent.  Out  of  this  relationship 
logically  should  grow  the  proper  basis  for  determining  the  rates  which 
a  public  utility  is  entitled  to  charge.  The  State  has  the  right  to  do  for 
the  public  whatever  is  demanded  for  the  public  welfare,  including  the 
establishment  and  operation  of  enterprises  of  a  public  utility  character. 
What  the  State  can  do  itself  it  has  the  right  to  delegate  to  private  cor- 
porations and  persons  to  do  for  it.  As  Mr.  Justice  Harlan  says  in 
Smyth  vs.  Ames, 

"A  railroad  is  a  public  highway,  and  none  the  less  so  because  constructed 
and  maintained  through  the  agency  of  a  corporation  deriving  its  existence 
and  powers  from  the  state.  Such  a  corporation  was  created  for  public  purposes. 
It  performs  a  function  of  the  state." 

In  San  Diego  Water  Company  vs.  San  Diego,  118  Cal.  556,  at  page 
570,  Judge  Van  Fleet,  since  elevated  to  the  Federal  Bench,  expresses 
the  same  idea  in  a  case  involving  water  rates,  as  follows : 
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"As  we  have  said,  it  is  not  the  water  or  the  distributing  works  which  the 
company  may  be  said  to  own,  and  the  value  of  which  is  to  be  ascertained. 
They  were  acquired  and  contributed  for  the  use  of  the  public;  the  public 
may  be  said  to  be  the  real  owner,  and  the  company  only  the  agent  of  the 
public  to  administer  their  use." 

In  carrying  out  the  agency,  tlie  public  has  given  to  the  public  utili- 
ties the  right  to  use  the  streets  and  highways  and  to  take  the  property 
of  private  persons  in  the  exercise  of  the  power  of  eminent  domain. 
These  are  tremendous  powers  which  are  conferred  by  the  State  only 
upon  its  agents  in  the  prosecution  of  enterprises  of  a  public  or  quasi- 
public  character.  In  eminent  domain  proceedings  'the  plaintiff  must 
allege  and  prove  that  the  use  is  a  public  use  and  that  the  plaintiff  is  in 
charge  thereof.  He  can  be  in  charge  thereof  only  as  the  agent  of  the 
public  to  carry  out  powers  exercised  in  behalf  of  the  public  as  principal. 

I  shall  now  consider  the  bearing  of  this  relationship  on  the  .problem 
of  the  proper  basis  for  rate  fixing.  It  is  a  well  established  principle 
in  agency  that  an  agent  acting  within  the  scope  of  his  authority  is 
entitled  to  be  reimbursed  for  the  money  which  he  honestly  and  judic- 
iously expends  for  the  benefit  and  account  of  the  principal,  together 
with  a  proper  compensation  for  his  services.  As  ai  general  rule,  it  is  a 
breach  of  good  faith  and  of  loyalty  to  the  principal  for  an  agent  to  deal 
with  the  subject  matter  of  the  agency  so  as  to  make  a  profit  out  of  it 
for  himself  in  excess  of  his  lawful  compensation.  If  such  profit  is 
made,  the  agent  may  be  <held  as  a  trustee  and  may  be  compelled  to 
account  to  his  principal  for  all  profits  and  advantages  acquired  by  him 
out  of  the  relationship.  If  the  agent  acquires  title  to  property  in  his 
own  name  as  part  of  the  agency,  he  will  be  deemed  to  hold  this  title 
for  his  principal.  If  A  is  the  principal  and  B  the  agent,  and  A,  for 
the  purpose  of  enabling  B  to  carry  out  the  agency,  deeds  property  to 
B,  B  cannot  later  contend  that, he  can  hold  the  property  for  himself. 
He  holds  it  for  his  principal.  Likewise,  if  B,  in  the  course  of  his 
agency,  acquires  title  to  property  from  any  source,  and  that  property 
thereafter  increases  in  value,  he  cannot  lay  claim  to  keep  the  increase 
for  himself.  In  each  of  the  above  cases  the  agent  ;holds  the  property 
for  the  principal  and  must  account  to  the  principal  for  it. 

Applying  these  principles  to  the  relationship  between  the  public  and 
the  public  utilities,  it  seems  clear  that  the  public  utilities  are  entitled 
to  a  reasonable  return  upon  such  money  as  they  honestly  and  wisely 
expend  for  the  public,  but  that  they  should  not  be  allowed  a  return  on 
the  increased  value  of  the  property  used  in  the  agency.  If  the  agent 
has  expended  money  dishonestly  or  has  expended  it  injudiciously,  he  is 
not  entitled  to  a  return  thereon.  On  the  other  hand,  if  he  has  acted 
honestly  and  wisely,  and  it  thereafter  becomes  possible  to  acquire  more 
cheaply  property  which  he  has  purchased  in  the  agency  or  to  secure  at  a 
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lesser  expense  labor  or  material  used  therein,  the  agent  should  not  be 
compelled  to  suffer  the  loss,  but  should  be  entitled  to  a  return  on  the 
money  honestly  and  wisely  spent  by  him  in  pursuance  of  the  agency. 
The  justice  of  this  rule,  both  to  the  public  and  to  the  public  utility, 
is  clearly  shown  by  Judge  Van  Fleet  in  the  San  Diego  Water  Company 
case,  hereinbefore  referred  to.  In  that  case  the  question  at  issue  was 
the  basis  on  which  a  water  company  was  entitled  to  a  return.  Ke- 
f erring  first  to  the  unfairness  to  the  water  company  of  applying  the 
present  value  or  the  reproduction  value  rules  in  case  prices  have  gone 
down,  Judge  Van  Fleet  says,  at  page  568 : 

"The  construction  of  municipal  water  works  is  a  matter  of  growth.  It  is 
necessary  in  common  prudence,  on  the  one  hand,  to  construct  the  water  works 
of  such  capacity  as  to  satisfy  the  needs  of  the  growing  city,  not  only  at  the 
moment,  but  within  the  near  future;  and,  on  the  other  hand,  not  to  extend 
them  so  much  as  to  cast  an  unnecessary  burden  on  the  stockholders,  or  the 
present  consumers.  As  such  works  are  a  necessity  to  the  city,  they  must 
keep  pace  with,  and  to  some  extent  anticipate  its  growth.  When  constructed 
they  stimulate  to  that  extent  the  progress  of  the  city,  and  tend,  like  all  con- 
veniences, to  lower  the  general  cost  of  production  of  all  things.  It  results 
that  at  least  the  first  water  system  in  any  city  occupies  the  position  of  a 
pioneer.  At  any  expense  the  works  must  be  constructed,  and  usually  no  reward 
can  be  realized  by  the  constructors  until  some  time  has  elapsed.  It  would, 
therefore,  be  highly  unjust  to  permit  the  consumers  to  avail  themselves  of 
the  plea  that  at  the  present  time  similar  works  could  be  constructed  at  a 
less  cost,  as  a  pretext  for  reducing  the  rates  to  be  paid  for  the  water.  The 
reduced  expense,  if  it  be  reduced,  is  due  in  part  at  least  to  the  very  fact  that 
the  city  has  been  provided  at  the  cost  of  the  water  company  with  increased 
facilities  for  doing  business." 

Referring  then  to  the  injustice  to  the  consumer  if  he  is  compelled 
to  pay  a  higher  rate  on  the  ground  of  an  advance  in  prices,  Jiidge  Van 
Fleet  continues,  at  page  569 : 

"Nor  would  it,  on  the  other  hand,  be  just  to  the  consumers  to  require  them 
to  pay  an  enhanced  price  for  the  water,  on  the  ground  that  it  would  now 
cost  more  to  construct  similar  works.  Such  a  contingency  may  well  happen; 
but  to  allow  an  increase  of  rates  for  such  reason  would  be  to  allow  the  water 
company  to  make  a  profit,  not  as  a  reward  for  its  expenditures  and  services, 
but  for  the  fortuitous  occurrence  of  a  rise  in  the  price  of  materials  or  labor. 
The  law  does  not  intend  that  this  business  shall  be  a  speculation  in  which 
the  water  company  or  the  consumers  shall  respectively  win  or  lose  upon  the 
casting  of  a  die,  and  upon  the  equally  unpredictable  fluctuations  of  the 
markets." 

Judge  Van  Fleet  then  states  his  general  conclusion  as  follows: 

"For  the  money  which  the  company  has  expended  for  the  public  benefit  it  is 
to  receive  a  reasonable,  and  no  more  than  a  reasonable  reward.  It  is  to  be 
paid  according  to  what  it  has- done,  and  not  according  to  what  others  might 
conceivably  do.  In  effect,  the  bargain  between  the  company  and  the  public 
was  made  when  the  water  works  were  constructed;  and  this  matter  is  to  be 
determined  according  to  the  state  of  things  at  that  time." 

Finally,  at  page  572,  Judge  Van  Fleet  states  the  necessary  qualifi- 
cation to  this  rule  as  follows : 
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"It  should,  of  course,  be  said  that  it  does  not  follow  that  in  every  case  the 
company  will  be  entitled  to  credit  for  all  of  its  current  expenditures,  or  to 
receive  a  compensation  based  on  the  entire  cost  of  its  works.  Reckless  and 
unnecessary  expenditures,  not  legitimately  incurred  in  the  actual  collection 
and  distribution  of  the  water  furnished,  or  in  the  acquisition,  construction  or 
preservation  of  so  much  of  the  plant  as  is  necessary  for  that  purpose,  cannot 
be  allowed.  *  *  *  It  is  the  money  reasonably  and  properly  expended  in 
the  acquisition  and  construction  of  the  works  actually  and  properly  in  use 
for  that  purpose,  which  constitutes  the  investment  on  which  the  compensation 
is  to  be  computed." 

The  foregoing  conclusion  was  worked  out  by  Judge  Van  Fleet  logi- 
cally and  on  principle  from  the  fundamental  relationship  existing  be- 
tween the  public  and  its  public  utilities.  The  use  of  the  present  value 
or  the  reproduction  value  theories  does  not  spring  in  any  way  out  of 
that  relationship  and  has  no  necessary  connection  with  it.  As  Judge 
Van  Fleetv  clearly  points  out,  the  use  of  either  the  present  value  or  the 
reproduction  value  theories  may  be  as  clearly  unjust  to  the  public  utili- 
ties on  the  one  hand,  in  case  prices  have  gone  down,  as  it  is  to  the 
public  on  the  other  hand,  in  case  values  have  gone  up.  In  logic  and 
justice,  the  public  utility  should  receive  a  return  on  the  money  reason- 
ably and  properly  expended  in  the  acquisition  and  construction  of  its 
works  actually  and  properly  in  use  to  carry  out  its  agency — no  more 
and  no  less. 

A  study  of  the  decisions  and  of  the  trend  of  events  shows  clearly  the 
cause  of  the  adoption  of  the  present  value  or  the  reproduction  value 
theories.  In  the  first  cases  which  came  before  the  courts,  the  utilities 
claimed  a  return  on  the  amount  of  stocks  a*nd  bonds  outstanding  or  on 
the  original  cost,  including  large  expenditures  either  dishonestly  or 
unwisely  incurred.  The  courts  saw  clearly  that  it  would  be  unfair  to 
allow  'a  return  on  such  bases,  and  in  looking  for  a  way  to  avoid  the 
unjust  results  which  would  follow  therefrom,  hit  upon  the  present  value 
and  the  reproduction  value  theories.  But  in  doing  so,  the  courts  did 
not  see  that  the  application  of  these  theories  might  with  increasing 
values,  particularly  of  land,  result  in  an  injustice  to  the  public  just 
as  great  as  the  injustice  which  would  ensue  in  many  cases  if  the  amount 
of  outstanding  securities  were  used  as  the  basis  or  if  the  original  costs, 
swollen  by  dishonest  or  injudicious  expenditures,  were  used.  In  seek- 
ing to  avoid  Scylla  many  of  our  courts  have  rushed  into  Charybdis.  The 
time  has  come  for  a  return  to  first  principles. 

Franklin  K.  Lane,  whose  ability  on  the  Interstate  Commerce  Com- 
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mission  marks  him  as  one  of  the  great  constructive  statesmen  of  the 
age,  clearly  saw  the  danger  which  now  confronts  us. 

In  the  Western  Advance  Rate  Case,  hereinbefore  referred  to,  Mr. 
Commissioner  Lane  refers  to  the  decisions  of  the  United  States  Su- 
preme Court  prior  to  the  more  recent  decisions,  and  reaches  the  con- 
clusion that  it  yet  remains  for  the  Supreme  Court  to  decide  that 
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"A  public  agency  such  as  a  railroad  created  by  public  authority,  vested  with 
governmental  authority,  may  continually  increase  its  rates  in  proportion  to 
the  increase  in  its  value,  either  because  of  betterments  which  it  has  made 
out  of  income  or  because  of  the  growth  of  the  property  in  value  due  to  the 
increase  in  the  value  of  the  land  which  the  company  owns." 

Referring  to  the  contention  of  the  Burlington  that  it  was  entitled  to 
a  return  on  the  $150,000,000  of  unearned  increment  in  land,  Mr.  Lane 
says,  at  page  339  of  the  Reporter: 

"If  this  is  a  precise  expression  of  what  our  courts  will  hold  to  be  the  law, 
then  as  we  are  told  there  is  certainly  the  danger  that  we  may  never  expect 
railroad  rates  to  be  lower  than  they  are  at  present.  On  the  contrary,  there 
is  the  unwelcome  promise  made  in  this  case  that  they  will  continuously 
advance." 

Mr.  Lane  then  sounds  the  following  warning: 

"In  the  face  of  such  an  economic  philosophy  if  stable  and  equitable  rates 
are  to  be  maintained,  the  suggestion  bas  been  made  that  it  would  be 
wise  for  the  government  to  protect  its  people  by  taking  to  itself  these  properties 
at  present  value  rather  than  await  the  day,  perhaps  thirty  or  fifty  years  hence, 
when  they  will  have  multiplied  in  value  ten  or  twenty  fold." 

With  this  suggestion  I  heartily  concur.  If  the  courts  and  commis- 
sions are  going  to  push  us  over  the  brink  and  to  establish  definitely  the 
principle  that  a  utility  is  entitled  to  a  return  either  'on  present  value  or 
on  its  reproduction  value,  including  the  unearned  increment  of  land 
and  including  a  return  on  property  which  was  donated  to  it  by  the 
public  for  the  public  use,  there  is  only  one  remedy  to  save  the  public 
from  the  consequences  of  such  action — the  .acquisition  by  the  public 
itself  at  the  earliest  possible  date  of  the  property  of  all  public  utilities 
in  whose  property  land  enters  as  a  material  element,  before  rates  have 
becomes  so  high  and  the  property  has  increased  so  tremendously  in  value 
that  the  public  will  look  in  vain  to  its  representatives  for  justice  as 
against  its  agents,  the  public  utilities. 

At  page  347,  Mr.  Lane  reaches  the  following  (conclusion  as  to  the 
proper  basis  of  fixing  rates,  with  which  conclusion  I  am  heartily  in 
accord : 

"The  trend  of  the  highest  judicial  opinion  would  indicate  that  we  should 
accept  neither  the  cost  of  reproduction,  upon  which  the  Burlington's  estimate 
of  value  is  made,  nor  the  capitalization  which  the  Santa  Fe  accepts  as  approxi- 
mate value,  nor  the  prices  of  the  stocks  and  bonds  in  the  market,  nor  yet  the 
original  investment  alone,  as  the  test  of  present  value  for  purposes  of  rate 
regulation.  Perhaps  the  nearest  approximation  to  the  fair  standard  is  that 
of  bona  fide  investment — the  sacrifice  made  by  the  owners  of  the  property — 
considering  as  part  of  the  investment  any  shortage  of  return  that  there  may 
be  in  the  early  years  of  the  enterprise.  Upon  this,  taking  the  life  history  of 
the  road  through  a  number  of  years,  its  promoters  are  entitled  to  a  reason- 
able return.  This,  however,  manifestly  is  limited;  for  a  return  should  not 
be  given  upon  wastefulness,  mismanagement  or  poor  judgment  and  always 
there  is  present  the  .restriction  that  no  more  than  a  reasonable  rate  shall 
be  charged." 
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Mr.  Lane's  conclusion  is  based  upon  the  fundamental  relationship 
between  the  public  and  the  utilities ;  it  is  accurate  in  theory ;  and  it  is 
just  both  to  the  utilities  and  to  the  public.  In  my  opinion  it  furnishes 
the  best  single  basis  for  fixing  rates  and  the  basis  to  which  attention 
should  primarily  be  directed  whenever  the  facts  can  be  ascertained. 
Of  course  there  will  be  cases  in  which  modifications  of  this  basis  will 
have  to  be  made.  I  am  only  seeking  to  ascertain  the  proper  basis  to 
use  as  a  starting  point  in  rate  fixing  inquiries. 

I  shall  now  consider  several  objections  which  have  been  made  to  the 
principles  herein  advocated. 

It  has  been  said  that  original  cost,  including  betterments  and  addi- 
tions, should  not  be  used  as  a  basis  for  utility  rates,  for  the  reason  that 
it  is  often  difficult  to  ascertain  original  cost.  This  objection  goes  not 
to  the  correctness  of  the  principle,  but  to  the  difficulty  of  applying  it 
in  a  given  case.  It  is  true  that  in  the  eastern,  and  to  some  extent  the 
middle  western  sections  of  this  country,  it  is  often  impossible  to  ascer- 
tain the  original  cost  of  public  utilities.  In  such  case  the  courts  and 
commissions  should  strive  to  ascertain  as  nearly  as  they  can  what  the 
original  cost  reasonably  should  have  been.  A  number  of  commissions 
in  applying  the  reproduction  test  ascertain  as  i  nearly  as  possible  what 
the  work  reasonably  should  have  cost  under  the  conditions  under  which 
it  was  actually  performed.  This  test  is  practically  the  same  as  the 
test  'herein  advocated.  If  it  is  impossible  to  ascertain  the  unit  prices 
and  the  conditions  under  which  the  work  was  originally  performed,  it 
may  become  necessary  to  ascertain  reproduction  value  less  depreciation 
as  of  the  time  when  the  rate  inquiry  is  held.  In  doing  so,  it  should 
be  clearly  borne  in  mind  that  this  is  being  done  not  because  reproduc- 
tion less  depreciation  is  the  proper  ultimate  basis,  but  because  it  fur- 
nishes in  the  particular  case  the  best  available  evidence  of  what  the 
original  cost  reasonably  should  have  been.  If  we  bear  this  fact  clearly 
in  mind,  we  shall  not  rush  into  the  dangers  which  ensue  from  the  use 
of  the  present  value -or  reproduction  value  test,  without  clearly  under- 
standing its  significance.  In  California,  the  Eailroad  Commission  has 
ascertained  the  original  cost  of  right-of-way  and  terminal  grounds  of 
a  considerable  number  of  railroads,  including  all  the  land  of  the 
Western  Pacific  Railway.  In  other  western  and  middle  western  states 
it  will  be  possible  to  a  considerable  extent  to  ascertain  the  original  cost, 
particularly  of  land. 

It  has  frequently  been  urged  that  a  public  utility  is  entitled  to  a 
return  upon  the  present  value  of  its  property  or  upon  the  reproduction 
value  thereof,  for  the  reason  that  it  has  title  to  the  property,  and  it  has 
been  argued  that  a  failure  to  give  to  a  public  utility  a  reasonable  return 
upon  the  property  to  which  it  has  title  would  be  to  confiscate  its  prop- 
erty in  violation  of  the  14th  Amendment  to  the  Federal  Constitution. 
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This  conclusion  overlooks  the  relationship  between  the  public  and  the 
utility  and  is  based  on  the  erroneous  assumption  that  title  is  the  basis  of 
a  fair  return  in  public  utility  cases. 

Referring  to  the  first  point,  the  Supreme  Court,  as  hereinbefore 
pointed  out,  beginning  with  Mr.  Justice  Harlan,  in  the  case  of  Smyth 
vs.  Ames,  has  held  that  a  utility  is  entitled  to  a  return  upon  the  fair 
value  of  the  property,  considering,  however,  all  the  circumstances. 
The  most  fundamental  of  these  circumstances  is  the  agency  relation 
existing  between  the  utility  and  the  public.  The  utility  takes  its  prop- 
erty subject  to  that  relationship  and  can  no  more  urge  the  plea  of  con- 
fiscation than  can  any  other  agent  who  acquires  his  property  in  the 
course  of  the  agency  and  who  is  accountable  to  his  principal  for  it. 
It  would  be  just  as  logical  for  an  agent  who  has  acquired  title  to  a 
piece  of  land  in  the  course  of  his  agency  to  claim  confiscation  if  he  is 
not  allowed  to  keep  the  unearned  increment  for  himself  as  it  is  for  a 
public  utility  to  make  tne  same  plea  with  reference  to  the  property 
which  it  holds  in  its  capacity  as  agent. 

Referring  now  to  the  argument  that  title  is  the  determining  factor 
in  ascertaining  the  proper  basis  for  rates,  it  is  evident  that  this  view 
is  erroneous.  A  public  utility  may,  in  the  pursuit  of  its  agency,  spend 
large  sums  of  money  properly  chargeable  to  capital  account  and  entitled 
to  be  considered  in  rate  fixing  inquiries,  and  yet  the  utility  may  not 
secure  title  to  the  property  represented  by  that  money.  For  instance, 
a  railway  company  may  be  put  to  considerable  expense  in  paving 
streets,  the  title  to  which  is  in  the  public.  Again,  the  company  may 
build  expensive  structures  in  the  public  streets  and  may  incur  large 
expenditures  for  grade  separations  in  the  public  streets.  That  the 
company  is  entitled  to  a  return  on  the  money  so  expended,  even  though 
it  does  not  have  title  to  the  property  acquired  thereby,  must  be  ad- 
mitted by  every  fair  minded  person.  If  it  is  just  that  the  utility 
should  be  allowed  a  return  in  certain  cases  on  money  expended  on 
property  to  which  the  utility  does  not  secure  title,  it  seems  equally  just 
that  it  should  not  be  allowed  a  return  on  property  to  which  it  does  have 
title,  in  excess  of  the  amount  to  which,  under  its  agency  relation,  it 
is  fairly  entitled.  This  thought  is  expressed  by  Whitton  in  Section 
192  of  his  valuable  work  on  "Valuation  of  Public  Service  Corpora- 
tions," as  follows: 

"Similarly  if  the  government  has  given  this  same  company  the  land  for 
its  right-of-way,  the  actual  property  in  which  the  company  has  invested  its 
capital  and  not  that  part  to  which  it  has  title  but  which  has  been  donated 
by  the  government  should  be  considered  in  determining  reasonable  rates. 
Actual  title  and  possession  are  not  always  conclusive.  The  determination 
of  a  reasonable  rate  is  an  equitable  process  and  equity  will  demand  that 
certain  property  to  which  the  public  has  title  should  be  included  and  certain 
other  property  to  which  the  company  has  title  should  be  excluded.  It  is  the 
actual  investment  or  sacrifice  on  the  part  of  the  company  that  is  entitled  to 
consideration  regardless  of  mere  title  or  possession." 
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The  reason  why  a  private  citizen  buying  land  is  entitled  to  the 
unearned  increment  while  a  public  utility  acquiring  land  is  not  so 
entitled  is  that  the  citizen  is  performing  no  function  of  government 
and  is  not  acting  as  an  agent  of  the  government,  while  the  utility  owes 
its  entire  existence  and  right  to  operate  to  the  action  of  the  state  in 
conferring  upon  it  certain  of  the  powers  of  government,  such  as  the 
right  to  use  the  streets  and  to  take  private  'property,  to  be  used  in  the 
pursuance  of  its  agency.  The  two  cases  are  entirely  different.  To 
reach  a  conclusion  in  the  one  by  an  analogy  to  the  other  is  extremely 
dangerous. 

Commissioner  Maltbie  of  the  New  York  Public  Service  Commission 
of  the  First  District,  has  clearly  seen  the  difficulties  arising  out  of 
appreciation  of  values  and  has  tried  to  avert  the  danger  by  consider- 
ing appreciation  in  value  as  income  and  balancing  it  against  deprecia- 
tion in  other  kinds  of  property.  However  meritorious  this  theory  may 
be,  the  Appellate  Division  of  the  Supreme  Court  of  New  York,  in  the 
case  of  People  ex  rel.  Kings  County  Lighting  Company  vs.  Willcox, 
decided  on  May  9,  1913,  refuses  to  adopt  this  view.  While  it  seems 
clear  that  the  result  which  Commissioner  Maltbie  desires  to  ascertain 
is  correct,  and  that  his  theory,  if  adopted,  would  reach  that  result,  I 
am  of  the  opinion  that  the  same  result  would  be  obtained  more  logi- 
cally by  starting  with  the  basis  herein  explained  than  by  starting  with 
the  cost  of  reproduction  'less  depreciation  basis.  It  seems  to  me  wiser 
to  return  to  first  principles  and  to  adopt  a  basis  which  springs  logically 
and  justly  out  of  the  fundamental  relationship  between  the  public  and 
public  utilities.  If  the  courts  fail  to  adopt  this  view,  Commissioner 
Maltbie7  s  theory  appears  to  offer  the  only  remaining  hope. 

In  view  of  the  tremendous  importance  of  the  problem  and  the  un- 
certainty as  to  its  ultimate  solution,  the  policy  to  be  pursued  in  the 
meantime  by  the  various  state  railroad  and  public  service  commissions 
becomes  a  matter  of  serious  consideration.  I  would  suggest  that  in 
making  physical  valuations  of  utility  properties  and  making  their  find- 
ings thereon,  the  commissions  confine  themselves  to  findings  on  questions 
of  fact,  and  refrain  wherever  possible  from  finding  as  to  the  ultimate 
question  of  value.  This  is  the  policy  pursued  by  the  California  Commis- 
sion. The  Commission  makes  its  findings  on  certain  questions  of  fact, 
including  the  facts  with  reference  to  the  organization  and  operation  of 
the  railroad,  its  stocks  and  bonds,  its  revenues  and  expenses,  its  original 
book  cost,  its  reproduction  value  and  its  present  value,  by  which  latter 
term  is  not  meant  the  ultimate  fact  of  present  value,  but  what  may  be 
termed  the  reproduction  value  less  depreciation.  The  Commission  ac- 
cumulates all  these  facts  and  makes  its  findings  on  'them,  but  refuses  to 
make  a  finding  on  the  ultimate  question  of  the  value  of  the  property. 
That  value  may  be  one  sum  for  one  purpose  and  another  sum  for 
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another  purpose.  The  correct  value  depends  fundamentally  both  on 
the  purpose  for  which  it  is  to  be  ascertained  and  on  the  correct  prin- 
ciples 'to  be  adopted  in  ascertaining  it.  Until  the  Supreme  Court  of 
the  United  States  has  clearly  and  unequivocally  established  the  prin- 
ciple which  it  considers  correct  after  its  attention  has  been  squarely 
drawn  to  the  tremendous  importance  of  the  question  of  appreciation 
in  value,  I  believe  it  would  be  far  wiser  for  the  commissions  to  adopt 
the  policy  which  the  California  Commission  is  at.  the  present  time 
pursuing.  Whenever  the  correct  principle  is  definitely  established,  it 
will  be  possible  to  refer  to  the  findings  of  the  commissions  011  the  var- 
ious branches  of  the  question  and  from  these  findings  to  determine  the 
ultimate  fact  of  the  value  which  is  to  be  assigned  to  the  property  for 
rate  making  purposes.  By  exercising  care  with  reference  to  these 
facts,  and  distinguishing  clearly  between  a  fact  and  a  conclusion  there- 
from, the  commissions  will  avoid  the  danger  of  putting  themselves  in  a 
position  from  which  they  cannot  withdraw  and  of  adopting  theories  and 
making  findings  which  will  later  come  back  to  plague  them. 

I  accordingly  suggest  that  the  various  state  commissions  do  all  in 
their  power  to  draw  the  attention  of  the  courts  to  the  dangers  which 
confront  them  and  to  secure,  if  possible,  the  establishment  of  the  prin- 
ciple herein  contended  for,  which  principle  I  believe  to  be  correct  in 
logic  and  in  justice,  and  that  in  the  meantime  the  commissions  so  do 
their  work  that  they  do  not  commit  themselves  in  a  way  which  will 
work  increasing  injustice  to  the  public  throughout  the  generations 
which  are  to  come. 

The  PRESIDENT.    Mr.  Loveland. 

Mr.  LOVELAND,  of  California.  Mr.  President,  Mr.  Chairman  and 
gentlemen  of  the  Association.  In  view  of  what  the  Chairman  of  the 
Committee  has  said,  further  explanation  is  unnecessary  from  me  be- 
fore reading  Commissioner  Thelen's  paper,  but  it  surely  is  in  order 
for  me  to  say  that  I  deeply  regret  that  Commissioner  Thelen  could 
not  be  with  us  on  this  occasion.  He  has  entitled  his  paper  "A  Just 
and  Scientific  Basis  for  the  Establishment  of  Public  Utility  Rates, 
with  Particular  Attention  to  Land  Values." 

The  summary  which  I  present  to  you  is  as  follows:  (Reading.^ 

The  importance  of  this  problem  is  shown  by  the  tremendous  in- 
crease in  the  value  of  rights  of  way  and  terminal  grounds  of  rail- 
ways. If  the  present  or  the  reproduction  value  theories  are  carried 
to  their  logical  conclusions,  rates  will  become  so  high  that  no  one  can 
pay  them. 

A    review    of   the   decisions   of    the  Supreme  Court  of  the  United 
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States,  bearing  on  the  question  of  the  proper  basis  to  be  used  in  es- 
tablishing public  utility  rates,  shows  this  Court  has  not  as  yet  definitely 
committed  itself,  particularly  on  the  question  whether  a  return  must 
be  allowed  on  donated  land  and  on  the  unearned  increment  of  land. 

The  correct  solution  of  the  problem  must  be  based  on  the  funda- 
mental relationship  between  the  public  and  the  public  utilities,  which 
is  that  of  principal  and  agent.  An  agent  is  entitled  to  be  reimbursed 
for  the  moneys  which  he  honestly  and  wisely  expends  in  the  further- 
ance of  the  agency  and  to  receive  a  reasonable  compensation  for  his 
services,  but  he  cannot  use  his  position  as  agent  to  make  a  profit  out 
of  the  agency  at  the  expense  of  the  principal.  The  same  principle  ap- 
plies to  the  relationship  between  a  public  utility  and  the  public.  The 
utility  receives  its  great  powers  as  agent  of  the  public,  to  be  exercised 
for  the  public  as  its  principal.  Consequently,  the  public  utility,  be- 
sides being  reimbursed  for  its  services,  should  receive  a  reasonable  re- 
turn on  the  moneys  honestly  and  wisely  expended  by  it  in  the  course 
of  the  agency.  The  utility  has  no  more  right  to  a  return  on  the  un- 
earned increment  of  land  or  on  donated  land  than  any  other  agent  has 
to  keep  for  himself  the  increased  value  of  land  bought  by  him  or  do- 
nated to  him  in  the  course  of  the  agency. 

Objections  to  this  basis  of  return  are  not  well  taken.  The  objec- 
tion that  it  is  often  difficult  to  ascertain  the  original  cost  goes  not  to 
the  principle  but  to  the  difficulty  of  applying  it  in  a  given  case.  If 
the  original  cost,  including  betterments,  can  not  be  ascertained,  it  may 
become  necessary  to  estimate  the  cost  of  reproducing  the  property  as 
of  the  time  and  under  the  conditions  existing  when  it  was  constructed. 
Such  estimate  represents  in  such  case  the  best  available  evidence  of 
what  the  investment  was. 

The  objection  that  since  the  utility  has  title  it  is  entilted  to  a  re- 
turn on  the  full  value  of  the  property  fails  because  it  does  not  take 
into  consideration  the  most  fundamental  relationship  between  the 
public  and  the  utility,  which  is  that  of  principal  and  agent.  The 
utility  takes  its  property  subject  to  that  relationship  and  can  no  more 
urge  the  plea  of  confiscation  than  can  any  other  agent  who  acquires 
his  property  in  the  course  of  the  agency  and  who  is  accountable  to  his 
principal  for  it.  That  title  is  not  the  determining  factor  is  shown  by 
the  fact  that  a  public  utility  may  spend  large  sums  of  money,  properly 
chargeable  to  capital  account  and  entitled  to  be  considered  in  rate  fix- 
ing inquiries  and  yet  the  utility  may  not  secure  title  to  the  property 
represented  by  that  money,  as  is  the  case  with  street  paving  and  struc- 
tures erected  in  the  public  streets.  The  reason  why  a  private  citizen 
buying  land  is  entitled  to  the  unearned  increment  while  a  public  utility 
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is  not  so  entitled,  is  that  the  one  performs  no  function  of  government 
and  is  not  acting  as  an  agent  of  the  government,  while  the  other  does 
both. 

In  making  findings  on  the  value  of  the  property  of  public  utilities, 
it  would  probably  be  wiser  where  possible  for  state  railroad  and  public 
service  commissions  at  present  to  confine  themselves  to  making  find- 
ings on  questions  of  fact,  without  finding  as  to  the  ultimate  question 
of  value.  The  correct  value  depends  fundamentally  both  on  the  pur- 
pose for  which  it  is  to  be  ascertained  and  on  the  correct  principle  to  be 
adopted  in  ascertaining  it.  By  pursuing  this  plan,  the  commissions 
will  avoid  the  danger  of  putting  themselves  in  a  position  from  which 
they  can  not  withdraw  when  the  Supreme  Court  finally  squarely  de- 
cides the  question. 

The  matter  is  one  of  the  utmost  importance,  demanding  the  most 
careful  consideration  from  both  the  courts  and  the  commissions. 

As  the  Chairman  has  said,  no  recommendation  accompanies  or  is  a 
part  of  this  paper  or  the  papers  on  this  subject,  and  this,  which  I  re- 
gard as  a  careful  and  thoughful  contribution  by  Mr.  Thelen  to  a  sub- 
ject, Mr.  President,  which  must  more  and  more  engage  the  attention 
of  the  courts  and  commissions,  is  now  before  you  for  discussion. 

The  PRESIDENT.  Mr.  Maltbie,  do  you  desire  Mr.  Henshaw  to  pro- 
ceed immediately  ? 

Mr.  MALTBIE,  of  }?"ew  York.  I  think  so,  inasmuch  as  his  paper 
covers  the  same  subject. 

ELEMENTS  OF  APPRECIATION  IN  RAILROAD  VALUATIONS. 

Mr.  HENSHAW,  of  Oklahoma.  Mr.  President,  the  Chairman  of  this 
committee,  in  asking  me  to  write  upon  the  "Elements  of  Apprecia- 
tion in  Railroad  Valuations,"  selected  a  very  delicate  subject  for  a 
railroad  commissioner  to  discuss,  and  I  approach  it  as  tenderly  as  pos- 
sible. At  the  same  time  I  find  I  am  much  more  radical  on  the  ques- 
tion of  appreciation  than  some  others  who  have  discussed  the  subject. 
I  understand  this  is  only  to  be  read  in  substance,  I  mean- not  read- 
in  detail,  because  of  the  time.  The  questions  discussed  however,  are 
Appreciation  of  Right  of  Way,  Solidification  of  Roadbed,  Appreciation 
of  Equipment  and  Labor. 

The  items  of  unearned  increment  of  right  of  way  and  solidification 
of  roadbed  are  not  carried  in  capital  account.  In  the  uniform  classifica- 
tion of  road  and  equipment  accounts,  all  additions  and  betterments  are- 
charged  to  capital  account,  which  only  means  such  additions  and  better- 
ments for  the  acquisition  of  which  an  original  expenditure  is  made. 

There  has  been  much  discussion  as  to  whether  the  unearned  increment 
of  right  of  way  and  the  solidification  of  roadbed  should  be  considered: 
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in  ascertaining  the  value  of  railroad  property  for  rate  making  purposes, 
or  should  the  public  share  in  at  least  a  portion  of  all  increase  in  prop- 
erty which  was  a  result  of  the  development  of  the  country. 

The  Supreme  Court  of  the  United  States  in  the  Minnesota  case  de- 
cided that  the  carrier  was  entitled  to  interest  on  the  present  value  of  its 
property.  Hence  the  purpose  of  this  paper  is  to  suggest  an  outline  for 
discussion  of  some  of  the  elements  of  appreciation.  No  attempt  will  be 
made  to  prescribe  definite  rules. 

BIGHT  OF  WAY. 

There  are  many  things  to  consider  in  determining  the  present  value 
of  right  of  way.  It  is  usually  conceded  that  the  present  value  of  right 
of  way  is  the  amount  for  which  it  would  sell  or  the  amount  which  it 
would  cost  the  railroad  company  to  reacquire  the  same.  It  is 
sometimes  urged  that  a  railroad  company  cannot  acquire  right  of  way 
as  cheaply  as  private  individuals;  that  excessive  severance  dam- 
ages are  often  assessed  by  juries,  and  the  general  antagonism 
of  the  public  materially  increase  the  cost  of  right  of  way. 
Whether  this  is  true  depends  entirely  upon  whether  there  is 
a  public  demand  or  a  public  necessity  for  the  road  to  be 
built  through  a  particular  section  of  country.  If  we  can  imagine 
a  condition  to  exist  where  there  were  no  railroads  in  large  cities,  the 
right  of  way  through  cities  or  through  the  entire  country  would  cost 
approximately  nothing.  It  was  reported  by  the  California  Commission 
that  during  the  recent  railroad  construction  in  that  state  39  per  cent,  of 
the  right  of  way  was  donated  or  bought  by  communities  and  given  to 
the  carriers.  In  the  construction  of  about  three  hundred  miles  of  rail- 
road in  Oklahoma  in  the  last  three  years,  60  per  cent,  of  the  right  of 
way  was  donated.  In  the  City  of  Chicago  the  terminal  facilities  of  the 
Illinois.  Central  are  almost  sufficient  in  extent  to  take  care  of  the  entire 
terminal  business  of  the  City  of  Chicago  proper.  The  terminal  grounds 
for  through  business  could  be  established  beyond  the  limits  of  Chicago 
in  cheap  terminal  territory.  Notwithstanding  this,  most  of  the  rail- 
roads entering  the  city  have  more  or  less  extensive  terminal  facilities, 
much  of  which  was  purchased  at  a  very  high  price  and  it  will  probably 
now  be  insisted  that  all  these  terminals  in  the  City  of  Chicago  should 
be  appraised  as  compared  with  the  value  of  adjoining  property.  Hence 
the  public,  in  many  cases,  may  be  required  to  pay  on  unnecessary  invest- 
ments for  competitive  reasons.  Hence  the  original  cost  of  right  of  way 
to  a  carrier  depends  upon  whether  or  not  the  road  is  being  constructed 
into  a  community  where  there  is  no  public  demand  for  a  road,  or  into 
a  community  where  there  is  a  necessity  for  the  road.  In  the  one  in- 
stance, the  right  of  way  will  cost  the  carrier  much  less  than  its  value, 
and  in  the  other,  much  more  than  its  value. 
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The  paramount  question  is:  to  what  extent  could  the  value  of  ad- 
joining property  affect  the  value  of  terminal  grounds  and  rights  of  way. 
Without  the  railroads,  the  adjoining  property  would  be  worth  but  little, 
and  without  the  cities  and  adjoining  properties,  the  right  of  way  would 
be  worth  but  little.  The  value  of  one  is  interdependent  upon  the  other. 

There  has  been  some  discussion  as  to  whether  as  a  matter  of  law, 
land  dedicated  to  a  public  use  increases  in  value  so  as  to  affect  the  tolls 
the  public  shall  pay  for  the  use  of  the  property.  Commissioner  Lane 
in  the  Western  Advance  Rate  Cases,  20th  I.  C.  C.,  page  342,  says : 

"We  now  turn  for  a  moment  to  consider  the  added  value  of  railroad  property 
by  reason  of  the  increase  in  the  value  of  the  lands  held  as  terminals  in  cities  and 
rights  of  way.  Out  of  a  difference  between  the  original  investment  of  Two 
hundred  fifty-eight  million  and  the  estimated  present  value  of  Five  hundred 
thirty  million,  it  has  been  estimated  that  the  increase  in  land  values  amounts  to 
about  One  hundred  fifty  million.  We  agree  with  the  contention  of  the  Burlington 
that  it  is  no  concern  of  ours  as  to  whether  these  lands  were  obtained  by  private 
or  public  donation  in  whole  or  in  part,  but  a  large  question  of  public  concern  is 
involved — the  legal  right  of  a  carrier  to  continually  increase  rates  because  of 
the  growth  of  the  community  which  gives  this  added  value  to  the  land  over 
which  the  railroad  runs.  *  *  Today  a  railroad  is  built  upon  a  prairie  farm; 
next  year  it  runs  through  a  Kansas  village;  twenty  years  hence  this  same  village 
may  be  a  city  of  half  a  million  *  *  *  but  as  these  lands  increase  in  value  with 
the  growth  of  communities  which  they  serve,  should  not  this  large  share  coming 
to  the  railroad  arise  out  of  operation  of  that  property  and  the  increase  in  its 
traffic,  rather  than  by  the  imposition  of  a  new  burden  of  tolls  upon  those  who 
use  the  road?  This  question  is  not  of  paramount  importance  in  this  case,  but 
it  is  urged  it  may  become  one  of  supreme  moment  if  the  carriers  insist  upon  a 
right  to  increase  rates  in  proportion  to  increasing  land  values. 

"In  a  real  sense,  these  added  land  values  do  not  come  to  the  railroad  as  a 
railroad,  but  as  an  investor  in  land  which  has  been  dedicated  to  a  public  use, 
and  being  so  dedicated  it  may  be  strongly  urged  that  the  increment  added  there- 
to from  year  to  year  by  communal  growth  should  not  necessitate  an  imposition 
of  additional  burdens  upon  the  public." 

That  was  a  discussion  by  Commissioner  Lane,  from  the  standpoint 
of  increasing  tolls,  by  reason  of  added  values.  The  values  may  be 
there,  and  we  are  going  to  find  the  values  there.  The  question  is,  what 
shall  be  done. 

Whether  it  is  ultimately  determined  that  when  land  is  dedicated  to  a 
public  use  it  ceases  to  increase  in  value  in  so  far  as  it  affects  the  tolls, 
the  adding  of  multiples  to  ascertain  the  right  of  way  should  certainly 
be  confined  to  additions  to  the  original  cost  and  the  ascertainment  of 
the  amount  which  may  or  may  not  be  necessary  for  severance  damages 
should  be  considered  as  a  whole  or  average  throughout  the  entire  system, 
and  unless  a  railroad  is  being  constructed  into  a  territory  where  it  is 
not  desired  by  the  public,  when  the  appreciation  of  adjoining  property 
is  considered,  the  severance  damages  would  seldom  exceed  ten  per  cent, 
of  the  original  cost  of  the  right  of  way. 

The  location  of  the  road  may  add  materially  to  the  commercial  value 
thereof.  For  example:  the  Pennsylvania  being  connected  with  the 
large  commercial  cities  of  the  eastern  part  of  the  United  States  occupies 
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a  very  advantageous  position  in  the  world  of  transportation  because  of 
its  location.  The  location  of  a  railroad  originally  belonged  to  the  public 
which  it  grants  to  private  individuals  for  the  purpose  of  building  a 
railroad,  on  condition  that  it  pay  the  individual  owners  for  the  land 
occupied;  with  the  further  condition  that  the  property  be  devoted  to 
a  public  use. 

It  must  be  conceded  that  when  cities  surround  a  property  like  the 
Pennsylvania,  that  the  property  has  an  increased  commercial  value  as 
compared  with  the  property  that  costs  the  same  amount  of  money  not 
so  fortunately  located.  Can  it  be  insisted  that  because  of  this  increased 
commercial  value,  the  Pennsylvania  should  be  entitled  to  increased  toll 
for  the  use  of  the  property  for  tne  reason  its  location  may  be  worth  as 
much  or  more  than  all  the  investment  on  the  location  ?  Suppose  in  a 
certain  state  there  are  mountain  ranges  between  which  is  a  pass  avail- 
able for  the  building  of  a  railroad.  The  State  grants  to  a  railroad  the 
right  to  use  this  outlet.  As  soon  as  the  road  is  in  operation,  can  the 
carrier  say  that  this  pass  for  railroad  purposes  in  this  particular  locality 
is  worth  half  a  million  dollars  a  mile  ana  insist  upon  the  public  paying 
interest  upon  an  investment  equal  to  the  tunneling  or  the  removing 
of  the  mountain  ?  Apply  this  same  illustration  to  a  road  running 
through  a  city,  letting  the  city  take  the  place  of  the  mountain. 

My  conclusions  are  that  there  must  be  a  limit  to  the  increased  values 
of  right  of  way,  because  of  the  building  of  large  cities,  or  the  particular 
location  of  a  railroad.  What  that  limit  is  must  be  determined  by  the 
rules  of  equity,  that  is — what  is  fair  to  the  carrier  and  what  is  fair  to 
the  public.  This  statement  may  appear  to  mean  but  little.  What 
I  mean  to  emphasize  is  that  the  value  of  right  of  way  and  terminal 
grounds  in  large  cities  is  not  without  limit  as  compared  with  value  of 
adjoining  property  when  the  value  or  use  of  the  adjoining  property 
depends  on  the  existence  of  the  railroad. 

SOLIDIFICATION  OF  ROADBED. 

The  solidification  of  a  roadbed  is  an  element  of  value  which  is  re- 
flected in  reduced  operating  expenses  as  compared  with  a  newly  con- 
structed roadbed  of  like  grade  and  character. 

Solidification  is  not  the  result  of  an  actual  expenditure  of  money 
for  that  purpose ;  it  is  a  result  of  the  use  of  the  property  and  the  action 
of  the  elements.  The  increased  cost  of  use  of  property  is  charged  to 
operating  expenses  and  new  and  undeveloped  roads  are  usually  per- 
mitted to  charge  a  higher  rate  for  the  service  performed  to  take  care  of 
the  increased  cost  of  operation.  ^Notwithstanding  that  fact,  a  solidified 
roadbed  is  more  valuable  than  a  newly  constructed  one. 
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In  the  original  specifications  for  the  construction  of  a  roadbed,  em- 
bankment quantities  are  measured  by  cuts  or  borrow  pits  where  the 
earth  is  in  a  natural  or  solidified  condition.  If  the  specifications  call 
for  a  ten  foot  embankment,  the  taking  of  the  earth  from  the  borrow  pit 
or  cut,  and  the  placing  of  it,  automatically  results  in  an  embankment 
approximately  eleven  feet  high.  It  also  has  a  correspondingly  in- 
creased width,  and  this  increased  height  and  width,  because  of  the 
"swelled"  character  of  the  earth  is  provided  to  take  care  of  the  settlement 
in  the  embankment  to  grade,  and  this  shrinking  to  grade  is  what  is 
known  as  "solidification."  The  contractor  is  paid  by  the  cubic  yards 
excavated  and  is  required  to  dispose  of  the  excavated  material.  The 
amount  of  the  excess  height  and  width  of  the  embankment  is  left  to  the 
discretion  of  the  engineer  who  determines  the  same  during  the  progress 
of  the  work  and  after  he  becomes  familiar  with  the  quality  and  char- 
acter of  the  soil. 

In  the  foregoing  it  will  be  seen  that  in  the  original  construction, 
solidification  has  been  considered,  and  sufficient  additional  earth  has 
been  placed  in  the  embankment  to  leave  it  the  proper  dimensions,  or 
standard  cross  section,  after  it  becomes  solidified.  There  may  be  some 
exceptions  to  the  above  and  it  may  be  necessary  that  additional  earth 
should  be  added,  but  the  exceptions  will  be  few. 

The  difference  in  value  of  a  solidified  roadbed  as  compared  with  a 
newly  .constructed  roadbed,  is  reflected  somewhat  in  the  increased  cost 
of  operation  during  a  period  of  usually  from  three  to  four  years,  for  a 
like  volume  of  traffic.  On  a  new  roadbed,  light  equipment  is  usually 
used  for  the  first  three  or  four  years,  and  in  fact  in  most  instances,  the 
business  does  not  justify  the  operation  of  heavy  equipment  even  though 
the  roadbed  was  sufficiently  solidified  to  carry  the  same.  There  is  some 
additional  cost  in  the  maintenance  of  the  roadbed  during  this  period. 

Another  item  of  additional  cost  is  in  the  maintenance  of  equipment, — 
that  is,  the  equipment  moving  the  same  distance  will  deteriorate  more 
rapidly  on  a  new  road  than  on  an  old  one,  notwithstanding  on  the  old 
road,  the  equipment  may  be  loaded  more  nearly  to  its  maximum  capacity 
and  operated  at  a  greater  rate  of  speed.  This  additional  expense  is  not 
felt  so  perceptibly  by  the  new  road,  because  of  the  interchange  of 
equipment  between  roads. 

APPRECIATION  OF  LABOR. 

During  the  past  twenty  years  wages  have  increased  from  15  to  40 
per  cent,  in  cost  per  hour,  such  increased  costs  are  offset  by  the  reduction 
in  the  cost  per  finished  unit,  due  to  the  mechanism  of  machinery,  which 
has  been  modernized,  such  as  earth  excavators,  elevators,  graders  and 
spreaders,  which  have  reduced  the  cost  per  cubic  yard  of  earth  in  place. 
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The  horse  power  pile  driver  has  been  replaced  with  the  steam-driven 
hammer  with  increased  efficiency  and  a  lower  cost  per  "unit  in  place. 
The  use  of  modern  track  laying  machines  reduces  the  cost  per  unit  for 
laying  track  far  below  the  cost  of  laying  track  when  hand  labor  was  used 
entirely.  The  pneumatic  riveters,  with  unskilled  operators,  at  wages 
from  $2.50  to  $3.00  per  day,  drive  ten  to  one  more  rivets  per  day  than 
were  formerly  driven  by  hand  experts  who  commanded  a  higher  rate  per 
day.  There  are  some  conditions,  however,  where  the  cost  of  labor  has 
appreciated  per  unit.  For  example:  wages  of  brick  layers,  carpenters 
and  stone  masons ;  while  the  labor  cost  per  finished  unit,  such  as  laying 
1,000  brick  and  a  square  of  shingles,  has  increased,  the  appreciation 
of  cost  of  labor  should  be  governed  by  the  finished  unit  and  not  the  cost 
per  man  per  hour. 

Appreciation  of  material  is  due  to  a  greater  demand  for  an  available 
supply.  The  cost  of  lumber  for  railroad  purposes,  such  as  ties,  bridge 
piling  and  bridge  lumber,  has  increased.  The  present  cost  of  passenger 
car  equipment  per  seat  has  increased,  which  is  due  to  increased  space 
per  seat  and  to  the  advanced  price  of  lumber  and  material  and  general 
elegance  of  design.  While  it  is  a  fact  that  the  cost  of  locomotives  has 
increased,  on  account  of  their  increased  weight,  and  size,  yet  the  cost 
per  tractive  pound  hauling  capacity  has  decreased.  For  example :  in 
1870,  a  4-4-0  type  cost  per  tractive  pound  61.30  cents  or,  $6,400.00, 
while  in  1902,  the  same  type  of  engine  cost  per  tractive  pound  57.35 
cents  or  $11,185.00,  and  in  1913,  the  cost  per  pound  of  tractive  power 
was  44.5  cents. 

So  far  as  freight  car  equipment  is  concerned,  the  present  cost  per 
car  is  more  than  ten  or  twenty  years  ago,  but  the  cost  per  ton  of  capacity, 
both  steel  and  wooden  cars,  is  less  today  than  formerly.  For  an  illustra- 
tion: in  1886,  a  40,000  pound  capacity  box  car  cost  $566.50  or  $28.335 
per  ton,  while  in  1906,  an  80,000  pound  capacity  box  car  cost  $961.07, 
or  $21.3266  per  ton,  and  steel  cars  purchased  in  1910  of  80,000 
pound  capacity,  cost  $21.70  per  ton  capacity. 

I  did  my  best  to  give  the  carriers  the  benefit  of  what  I  thought 
would  be  the  ultimate  end  of  this  controversy  as  to  values,  based  upon 
the  decision  of  the  Supreme  Court  of  the  United  States,  that  we  must 
appraise  this  property  at  its  value  upon  which  tolls  may  be  charged, 
because  they  were  discussing  tolls  at  that  time.  It  is  a  momentous 
and  great  subject.  We  can  all  start  out  and  reach  to  a  certain  point, 
and  then  we  want  to  fly.  (Applause.) 

The  PRESIDENT.  I  will  ask  Mr.  Maltbie  to  take  the  chair,  and  I 
would  like  to  have  the  Executive  Committee  meet  me  for  a  few  minutes 
in  the  next  room. 
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The  CHAIRMAN.  (Mr.  Maltbie.)  We  will  ask  Commissioner 
Thome,  of  Iowa,  to  open  the  discussion. 

Air.  THORN  E,  of  Iowa.  Mr.  Thelen's  paper  raises  the  most  profound 
question  that  it  is  conceivable  for  a  man  to  propound  in  connection 
with  valuation  matters;  and  in  a  brief  introductory  opening  of  the 
discussion  here  this  morning  it  is  absolutely  impossible  to  give  an 
intelligent  review  of  the  subject.  I  am  going  to  suggest  a  few  ideas 
Hiid  facts  that  have  occurred  to  me  in  the  several  years'  study  I  have 
given  to  these  subjects.  There  are  a  few  statements  of  rather  an 
unusual  character  about  which  I  do  not  care  to  be  misquoted,  which  I 
have  reduced  to  writing. 

Mr.  Thelen  argues  that  we  have  adopted  the  wrong  basis  for  making 
valuations,  that  we  should  stop  and  begin  over  again  on  another  founda- 
tion. He  says  that  original  cost  instead  of  present  value  should  be 
adopted.  The  burden  of  his  argument  in  favor  of  this  proposition  is 
the  possibility  of  the  unearned  increment  making  such  a  colossal  valua- 
tion that  it  will  be  a  tremendous  burden  upon  ourselves  and  posterity. 
The  paper  is  very  admirably  prepared.  I  have  great  confidence  in  Mr. 
Thelen  and  his  associates  on  the  coast.  I  think  this  particular  line  of 
argument  is  worthy  of  very  careful  consideration:  and  in  connection 
with  the  national  appraisal,  it  seems  to  me  that  Mr.  Thelen  and  those 
who  take  that  view  of  the  subject  should  be  heard  at  great  length  be- 
fore any  conclusion  is  reached,  because  this  question  is  perhaps  in  a 
somewhat  tentative  form  up  to  date. 

At  the  beginning  of  the  work  on  the  Minnesota  rate  case  we  were 
confronted  with  the  same  problem.  A  group  of  states  in  the  Missis- 
sippi Valley  which  have  been  associated  together  in  various  under- 
takings decided  to  file  a  brief  in  that  case  as  amid  curiae  in  the  Su- 
preme Court  of  the  United  States.  Upon  examining  the  brief  in  the 
lower  court  we  found  that  counsel  for  Minnesota  took  the  position  that 
the  cost  of  reproduction  less  depreciation,  or  fair  value  as  of  the  pres- 
ent time,  whatever  those  terms  may  mean,  were  wrong  bases,  and  that 
original  cost  should  be  adopted.  We  discussed  that  quite  extensively, 
and  it  seemed  to  us  that  the  courts  had  undoubtedly  adopted  present 
value  as  the  basis,  therefore,  it  seemed  to  us  perhaps  a  wiser  course  to 
use  that  phraseology,  to  accept  that  doctrine  as  established,  and  analyze 
that  principle,  to  see  that  proper  elements  were  placed  in  that  valua- 
tion and  improper  elements  left  out;  reducing  our  task  not  to  an  at- 
tempt to  revolutionize  what  the  courts  had  said,  but  rather  to  adopt 
that  doctrine  and  see  that  it  was  fairly  interpreted,  if  possible. 

The  point  made  by  counsel  for  Minnesota  and  Mr.  Thelen  is  that 
when  the  Supreme  Court  of  the  United  States  has  used  the  term  "pres- 
ent value,"  it  is  merely  a  qualification  of  the  proposition  that  original 
cost  is  the  ultimate  basis,  unless  original  cost  exceeds  present  value. 
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I  believe  that  viewing  these  problems  from  the  other  angle,  trying 
to  get  a  just  consideration  of  the  other  elements  that  go  into  fair 
value,  will  cause  us  to  approach  towards  the  same  result. 

I  call  your  attention  to  the  unearned  increment  suggestion  of  Mr. 
Thelen.  The  New  York  Commission,  First  District  (Mr.  Commis- 
sioner Maltbie  writing  the  opinion)  has  suggested  the  advisability  of 
off-setting  appreciation  with  depreciation,  not  in  the  final  valuation, 
but  in  the  accounting.  Reduced  to  a  few  words  it  can  be  briefly 
stated:  If  you  allow  the  carrier  appreciation  on  a  part  of  its 
property,  on  one  class  of  its  property,  why  should  you  not. 
deduct  depreciation  on  other  properties;  and  vice  versa,  if 
you  allow  them  to  take  depreciation  annually  out  from  op- 
erating expenses  covering  one  class  of  property,  why  should 
they  not  be  charged  with  appreciation  on  another  class  of  property,  the 
real  estate.  If  that  doctrine  is  sound,  you  have  removed  your  unearned 
increment,  if  these  factors  are  equal  in  amount.  And  to  the  extent 
that  they  do  become  equal  in  amount  you  remove  that  problem.  I 
do  not  think  it  fair  to  say  that  Mr.  Commissioner  Maltbie's  suggestion 
is  that  one  of  these  accounts  should  be  made  to  balance  the  other,  or 
that  that  should  be  attempted,  but  it  is  simply  the  basic  principle  that 
if  you  allow  depreciation  on  the  equipment,  you  should  charge  the 
other  part  of  the  property  with  appreciation.  One  will  tend  to  off-set 
the  other  in  the  final  reckoning. 

I  believe  there  is  a  tendency  on  our  part  to  get  an  exaggerated  idea 
of  one  or  two  problems  and  let  them  over-shadow  all  others.  There 
are  so  many  questions  that  are  of  importance  in  this  matter  that  great 
care  must  be  taken  to  maintain  a  proper  perspective. 

I  do  not  know  exactly  where  Mr.  Thelen  got  his  figures  as  to  the 
original  cost  of  the  terminals  in  the  Minnesota  Rate  Case  on  the 
Northern  Pacific.  He  places  that  at  $4,500,000  in  round  numbers. 
I  have  no  doubt  that  he  has  the  authority.  I  merely  suggest  that 
I  did  not  find  it,  and  cannot  intelligently  discuss  that.  I  do  find 
some  figures  showing  the  relative  importance  of  unearned  increment, 
that  may  be  of  some  interest  to  you.  Mr.  Otis,  in  his  findings  states 
the  total  value  of  real  estate  outside  of  terminals  on  the  Northern 
Pacific  Railroad  to  be  $3,708,693.  That  amount  includes  the  land 
multiple  of  two  and  one-quarter  that  has  been  rejected  by  the  Supreme 
Court.  That  would  leave  the  net  value  of  the  land  outside  of  termi- 
nals at  approximately  $1,650,000  in  the  state  of  Minnesota.  Compare 
the  size  of  that  with  some  of  the  other  items,  so  as  to  consider  for  a 
moment  the  relativity  of  these  problems.  Suppose  that  $1,650,000  is 
one-half  unearned  increment,  or  all  unearned  increment,  here  are 
some  of  the  other  items  that  the  Master  finds.  Keep  in  mind  that 
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figure  of  $1,650,000  as  the  total  value  of  the  lands  outside  of  termi- 
nals of  the  Northern  Pacific  Railroad  Company  in  the  State  of  Min- 
nesota. He  finds  these  other  items:  Grading,  clearing  and  grubbing 
$12,331,541,  cross  ties  and  switch  ties,  $3,657,576,,  ballast,  $1,960,969, 
rails,  $5,645,307;  bridges,  trestles  and  culverts,  $3,586,063;  gene- 
ral repairs,  $1,600,000;  engine  houses,  turntables  and  cinder  pits, 
$1,026,346;  engineering,  superintendence,  legal  expenses,  4^  per 
cent,  $2,785,036;  locomotives,  $3,454,040;  freight  car  equipment, 
$12,519,722;  contingencies,  $3,710,479,  or  an  amount  more  than 
twice  as  great  as  the  value  of  the  real  estate  outside  of  terminals ; 
stores  and  supplies,  $2,658,976;  interest  during  construction,  4  per 
cent  two  and  one-half  years,  $7,420,957;  interest  in  terminal  proper- 
ties, $2,204,344.  The  value  of  lands  outside  of  terminals  is  less  than 
2  per  cent,  of  the  entire  value  of  the  Northern  Pacific  in  Minnesota 
as  shown  in  that  case. 

As  to  the  value  of  lands  in  the  terminals,  you  must  remember  the 
method  adopted  by  the  Master  for  apportioning  that  terminal.  The 
Northern  Pacific  goes  through  eight  different  states.  If  I  remember 
correctly  they  divided  the  earnings  according  to  the  mileage  for  Min- 
nesota, and  then  apportioned  that  value  according  to  the  revenue,  and 
also  according  to  the  expense.  What  is  the  result  ?  The  Master  adopted 
two  and  one-quarter  as  the  proportion  to  be  added  in  arriving  at  the 
expense  of  handling  a  ton  one  mile.  Now  when  you  apportion  your 
value  according  to  the  expense  basis,  and  each  ton  hauled  one  mile  in- 
side of  Minnesota  costs  two  or  three  times  as  much  as  the  interstate 
haul  over  the  same  tracks,  allowing  for  the  relatively  shorter  haul  of 
the  state  compared  to  that  portion  of  the  interstate  haul  inside  of  the 
state,  you  are  compelling  the  state  ton  hauled  one  mile  to  bear  a  bur- 
den two  times  as  great  as  it  ought.  A  ton  does  not  use  the  terminal  at 
St.  Paul  if  it  is  destined  to  a  point  inside  of  Minnesota  any  more 
than  it  does  if  it  is  destined  to  a  point  outside  of  Minnesota.  We 
urge  that  the  apportionment  should  be  on  the  use  basis.  If  you  get 
the  terminal  at  St.  Paul  distributed  over  those  eight  states  where  it 
is  used,  you  will  have  an  entirely  different  figure  to  deal  with.  The 
volume  of  traffic  at  the  terminal  will  distribute  the  cost. 

The  expense  of  renting  a  shoe  store  on  Broadway  in  New  York  City 
is  fabulous  compared  to  the  rent  in  the  town  of  Blue  Grass,  Iowa,  but 
shoes  do  not  cost  any  more  in  the  shoe  store  on  Broadway,  New  York, 
than  in  Blue  Grass,  Iowa,  for  shoes  of  the  same  grade.  They  can 
operate  on  a  smaller  margin  in  New  York  City. 

That  terminal  cost  is  of  immense  importance  in  the  figures  as  given. 
Three  quarters  of  the  total  value  of  the  real  estate  in  Minnesota  is  in 
the  terminals.  We  must  not  place  too  great  a  burden  on  posterity  in 
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that  connection.  The  proposition  of  Mr.  Maltbie  or  some  other  propo- 
sition may  relieve  the  situation.  We  must  remember  that  we  are  rep- 
resentatives not  only  of  the  public  but  of  the  carriers  also,  and  if  they 
are  entitled  to  the  present  value  of  these  properties  today,  they  should 
have  it.  I  think  possibly  for  the  future  we  can  make  some  other 
arrangement. 

The  question  of  the  unearned  increment  does  not  over-shadow  the 
problem  of  the  land  multiple. 

We  were  confronted  with  this  situation,  with  reference  to  these 
land  values,  that  eminent  and  distinguished  men  like  member?  of  the 
Wisconsin  Commission  have  found  it  advisable  to  provide  in  the  valua- 
tion determined  by  them  a  certain  multiple.  Distinguished  engineers 
all  over  the  United  States  have  done  the  same  thing,  and  some  de- 
spaired of  getting  rid  of  the  land  multiple  if  you  continued  the  value 
as  of  today  as  your  basis.  I  do  not  think  that  was  a  fair  conclusion 
for  any  man  to  adopt/  I  do  not  believe  the  land  multiple  should  be 
included  in  fair  value  as  of  today.  These  multiples  have  ranged  from 
two  and  a  quarter  in  one  state  to  various  figures  in  other  states.  Out 
in  California  I  believe  it  is  some  place  between  thirty  and  sixty  per 
cent.,  is  it  not,  Mr.  Thompson  \ 

Mr.  THOMPSON.  Fifty  per  cent. 

Mr.  THORNE,  of  Iowa.  I  thought  such  a  wide  spread  was  due  to 
territory  possibly,  but  I  have  found  states  side  by  side  varying  on 
that  proposition  from  50  to  200  or  250  per  cent.  And  then  I  found 
Mr.  Adams  of  Michigan  had  given  a  very  interesting  discussion  of 
that  proposition  in  reply  to  one  of  the  interrogatories  that  I  sent  out 
last  year.  He  examined  the  returns  of  some  engineers  on  the  valua- 
tion of  lands,  and  by  a  rigid  inspection  of  their  methods  of  determin- 
ing those  values  he  concluded  that  they  had  exaggerated  it  over  40  per 
cent,  if  I  remember  the  figure  correctly.  I  think  it  will  be  very  dan- 
gerous if,  in  the  national  appraisal,  an  attempt  is  not  made  to  keep 
a  most  rigid  investigation  of  the  methods  pursued  by  engineers  and 
all  experts.  It  is  not  simply  a  question  of  legal  principles.  Many  of 
the  problems  that  the  engineers  are  trying  to  solve  are  legal  in  their 
character,  and  many  of  the  legal  problems  are  engineering  in  charac- 
ter. They  dove-tail  into  each  other.  It  is  difficult  to  draw  any  hard, 
fast  and  fixed  line.  The  land  multiple  has  been  rejected  by  the  Su- 
preme Court.  I  believe  if  you  will  examine  the  decision,  however,  you 
will  find  that  the  paragraph  especially  discussing  that  subject  begins 
with  a  clause  something  like  this:  "These  allowances  are  for  sums 
never  expended  by  the  company."  Where  in  fact  during  recent  con- 
struction multiples  of  land  have  been  expended,  it  may  finally  be  de- 
termined that  they  should  be  allowed. 
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But,  is  it  fair  and  just  to  the  public  to  say  that  because  today  in  n 
thickly  settled  region  it  costs  three  times  as  much  to  get  an  acre  of 
land  for  railroad  purposes  (for  an  extension)  as  it  formerly  did,  that 
therefore  you  shall  allow  the  same  percentage  on  the  thousands  of 
miles  that  have  been  built  without  any  such  cost  ? 

The  multiple  is  different  from  the  original  cost  in  this:  It  is  tak- 
ing the  land  that  was  purchased  originally  and  considering  its  value 
as  of  today  without  the  multiple.  It  does  not  take  away  the  proposi- 
tion that  you  are  still  after  present  value. 

I  find  the  determination  of  land  values  to  rest  a  great  deal  upon 
sentiment.  It  is  told  I  believe  of  a  son  of  Mr.  Hill  that  he  went  into 
Xebraska  to  purchase  some  land  for  his  company,  and  he  took  his 
father's  check  book  with  him.  Within  a  week  he  was  recalled,  so  the 
story  goes.  In  another  section  of  the  same  state  some  farmers  wanted 
an  extension  of  a  railroad,  which  was  greatly  needed.  They  bought  the 
land  and  donated  it  to  the  carrier.  Sentiment  controlled  those  two 
extremes. 

Recently  the  Rock  Island  Railroad  has  built  60  miles  of  line  in 
Iowa,  and  it  is  claimed  by  its  officials  that  they  have  not  paid  any 
multiple,  their  method  being  to  have  a  local  committee  appointed  to 
announce  to  the  public  in  that  community  that  they  were  not  going 
to  ask  any  bonuses  or  favors,  and  in  return  for  that  they  wanted  the 
land  for  what  it  was  worth  and  did  not  want  to  hold  up  the  railroad. 
Those  statements,  coming  from  the  local  committee,  so  Mr.  Brady 
informs  me,  have  entirely  changed  the  sentiment  towards  the  carrier 
in  those  counties  that  they  have  passed  through.  I  understand  that 
occasionally  they  aid  slightly  more  than  present  value.  I  cannot 
conceive  how  it  would  be  otherwise  when  you  are  cutting  across  farms, 
and  destroying  buildings. 

Mr.  Reed,  of  Xebraska,  has  made  a  very  interesting  investigation 
of  an  original  character  along  those  lines. 

There  are  so  many  of  those  questions  concerning  the  value  of  land 
that  I  have  jotted  down  here  a  page  of  ideas,  thinking  I  was  going 
to  speak  about  them,  but  I  do  not  think  it  is  wise  for  me  to  consume 
all  your  time. 

I  have  reduced  to  writing  a  few  remarks  connected  with  this  sub- 
ject, that  I  am  going  to  read  to  you.  Mr.  Maltbie  kindly  asked  me  to 
prepare  a  paper  originally,  but  I  declined,  and  I  am  going  to  impose 
upon  him  now  with  this  statement.  This  deals  more  especially  with 
the  alarm  that  has  been  created  about  the  possibility  of  exaggerated 
values  owing  to  these  methods  that  have  been  generally  adopted 
throughout  the  country.  I  think  there  has  been  some  alarm  that  has 
not  been  well  founded.  There  is  great  fear  throughout  the  country 
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that  the  value  as  finally  found  will  exceed  the  capitalization.  That 
may  be  true.  If  it  is  true,  it  ought  to  exceed  it.  But  in  order  to 
test  out  the  proposition  I  have  tried  to  investigate  the  situation  as  a 
result  of  actual  valuations  that  have  been  made,  so  far  as  I  could.  In 
the  Advanced  Rate  case  in  1910,  I  made  such  a  compilation  of  values  as 
found  by  five  or  six  state  commissions  and  submitted  that.  It  showed 
a  large  over-capitalization,  and  my  figures  were  very  severely  criti- 
cised by  the  Chief  Statistician  of  the  Bureau  of  Railway  Economics. 
I  think  he  published  an  article  in  the  Railway  Gazette.  Later  his 
criticism  was  reproduced  in  pamphlet  form,  omitting  any  personal 
references,  as  a  publication  of  the  Bureau  of  Railway  Economics.  I 
desire  to  refer  to  those  figures,  and  his  final  result. 

A  person  must  exercise  great  care  in  making  a  comparison  of  this 
sort.  There  are  many  elements  that  must  be  reckoned  with. 

The  railroad  companies  of  the  United  States  are  maintaining  at 
Washington,  D.  C.,  this  institution  known  as  the  Bureau  of  Railway 
Economics,  for  the  general  dissemination  of  informa'tion  relative  to 
railway  matters.  The  object  is  entirely  legitimate  and  proper.  It  is 
only  unfortunate  that  the  shippers  of  the  country  have  not  established 
a  similar  institution.  One  would  tend  to  check  the  work  of  the  other. 

It  may  be  safely  assumed  that  the  figures  compiled  by  the  employes 
of  the  railways  would  not  be  unfair  to  their  side  of  the  question. 

In  1911  the  Bureau  of  Railway  Economics  issued  a  bulletin  en- 
titled "A  Comparative  Statement  of  Physical  Valuation  and  Capital- 
ization." In  their  computations  the  author  of  this  pamphlet  tried 
assiduously  to  secure  a  net  capitalization  comparable,  so  far  as  humanly 
possible,  to  valuation.  They  deducted  from  the  capitalization  bonds  of 
proprietary  companies  appearing  with  their  own  capitalization  in  the 
accounts ;  all  collateral  trust  bonds ;  all  securities  held  in  the  treasuries 
of  the  companies ;  all  sinking  funds ;  and  securities  issued  for  purposes 
other  than  transportation.  There  may  be  other  small  duplications 
that  were  not  taken  care  of.  These  deductions  were  properly  made 
and  are  not  criticised  by  us.  But  it  is  doubtful  if  these  gentlemen 
gave  the  same  careful  thought  to  the  deduction  of  physical  values  not 
properly  comparable  to  the  capitalization  of  the  said  companies  in 
each  of  the  said  states.  Fully  90%  of  the  traffic  on  the  Great  North- 
ern and  the  Northern  Pacific  makes  use  of  either  the  terminals  at  St. 
Paul  or  on  the  Pacific  "Coast.  Ninety  per  cent  of  the  use  of  these  ter- 
minals is  on  interstate  traffic.  These  costly  terminals  are  necessitated 
by,  are  used  by,  and  should  be  equitably  distributed  over  the  entire 
trans-continental  systems  from  St.  Paul  to  the  Pacific  Coast.  And  yet 
these  gentlemen  have  concentrated  the  entire  cost  of  these  great  termi- 
nals in  the  two  states  on  the  extreme  end  of  these  systems,  in  Minne- 
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sota  and  Washington,  while  they  have  distributed  the  capitalization 
which  was  created  to  purchase  these  costly  terminals  equally  for  every 
mile  of  these  systems  across  North  Dakota,  South  Dakota,  Wyoming, 
Montana,  Idaho  and  Nevada,  as  well  as  Washington  and  Minnesota. 
The  great  importance  of  this  mistake  may  be  grasped  when  it  is 
learned  that  three  fourths  of  the  real  estate  value  on  the  Great  Xorth- 
ern  in  the  state  of  Minnesota  is  located  in  the  Twin  Cities.  This 
error  alone  invalidates  the  comparison  sought  to  be  made.  Again, 
hundreds  of  miles  of  right  of  way  on  one  of  these  properties  is  four 
times  as  wide  as  the  general  width  of  right  of  ways  throughout  the 
country,  four  times  as  wide  as  is  necessitated  for  transportation  pur- 
poses; this  right  of  way  cost  this  company  nothing,  and  yet  the  value 
of  adjoining  land  equivalent  in  amount  to  this  right  of  way  (four 
times  wider  than  necessary)  is  multiplied  by  2*4  in  order  to  allow  for 
so  Called  severance  damages,  and  this  value,  which  is  twelve  times 
greater  than  the  actual  present  market  value  of  adjoining  land  suffi- 
cient for  the  purpose,  enters  into  the  total  present  physical  value,  used 
by  these  gentlemen  to  offset  the  capitalization  of  the  company,  none 
of  which  was  ever  issued  to  purchase  a  foot  of  the  land  in  question. 
We  are  not  here  taking  any  position  one  way  or  the  other,  as  to 
whether  this  company  is  entitled  to  a  return  on  their  values.  We  are 
simply  challenging  attention  to  the  character  of  certain  comparisons 
made  between  values  and  capitalization.  Notwithstanding  the  un- 
questionable error  in  the  computations  of  these  distinguished  gentle- 
men, we  will  adopt  their  figures  for  the  purpose  of  our  discussion. 

The  Texas  Kailroad  Commission  made  a  valuation  of  the  railroads 
in  Texas  in  1894,  and  found  a  total  capitalization  much  greater  than 
the  value  of  their  properties.  Between  1905,  and  1909,  we  are  in- 
formed, the  Texas  Commission  valued  thirty-seven  roads,  finding  an 
average  value  of  $22,227  per  mile,  comparable  to  the  average  capital- 
ization of  Texas  railroads,  in  1909,  of  $31,910  per  mile.  The 
gentlemen  representing  the  Bureau  of  Railway  Economics  have  elimi- 
nated from  their  table  all  comparisons  of  valuation  and  capitaliza- 
tion in  Texas,  on  the  ground  that  it  is  impossible  to  make  a  just  com- 
parison. We  will  adopt  their  conclusion  on  this  point  for  the  pur- 
pose of  our  discussion. 

These  gentlemen  have  now  narrowed  the  discussion  down  to  five 
states.  In  1907,  the  Minnesota  State  Commission  reported  three 
separate  valuations  of  properties  in  that  state,  and  adopted  the  lowest 
as  being  the  correct  one.  Our  friends  of  this  railroad  bureau  take 
serious  exception  to  this  action  of  the  Minnesota  State  Commission. 
For  the  purpose  of  our  discussion  we  will  adopt  the  conclusion  on  this 
point  arrived  at  by  our  railroad  friends,  and  we  will  use  the  highest 
present  value  found  in  the  three  appraisals. 
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Adopting  all  the  modifications  urged  by  our  friends  in  the  employ 
of  the  Bureau  of  Railway  Economics,  an  institution  which  is  sup- 
ported by  the  railroads,  and  using  their  figures,  we  find  that  the  actual 
appraisals,  made  by  the  railroad  commissions  of  five  states,  show  that 
the  total  capitalization  of  all  the  railroad  companies  in  their  states 
exceeds  the  total  present  value  of  their  properties  by  more  than  two 
hundred  million  dollars  ($200,000,000). 

The  details  are  as  follows : 


State 

Present  Value 

Capitalization. 

Total 

Per  Mile 

Total 

Per  Mile 

Washington 

IQ05 

$175,797,025.00 

$58,288.00 

$168,696,670 

$53,267.00 

South  Dakota 

1908 

91,695,132.00 

23,190.00 

138,850,297 

35,116.00 

Michigan 

1907 

204,033,500.00 

24,456.00 

357,555,907 

42,857.00 

Minnesota 

1907 

322,565,107.00 

47,454.00 

300,027,696 

39,406.00 

Wisconsin 

1009 

240,718,711.00 

33,910.00 

311,819,128 

44,167.00 

Total,  for  five  states    $1,034,809,475.00  $1,276,949,698 

Capitalization  over  present  value  $242,140,223.00 

Had  we  taken  the  conclusions  of  the  Minnesota  Commission,  the 
comparison  for  that  state  would  have  been:  Present  value,  $309,- 
706,513.83;  Capitalization,  $334,979,691.72.  The  State •  Commission 
of  Washington  found  a  present  value  in  excess  of  capitalization  by 
seven  million;  while  each  of  the  State  Commissions  of  Michigan, 
South  Dakota,  Minnesota,  Texas  and  Wisconsin,  found  a  capitaliza- 
tion in  excess  of  present  value,  the  total  for  five  states,  out  of  the  six, 
aggregating  several  hundred  million  dollars. 

We  cannot  assume  from  the  foregoing  figures  that  the  railroad  com- 
panies as  a  whole  in  the  United  States  are  over-capitalized.  We  have 
only  considered  about  ten  per  cent  of  the  mileage  in  the  country,  and 
such  a  small  proportion  would  not  be  safe  index  of  the  situation  gen- 
erally. However,  it  is  sufficient  to  demonstrate  that  certain  sweeping 
generalizations,  which  have  been  made  from  time  to  time,  have  but 
little  foundation  in  fact,  so  far  as  ascertained  to  date.  But  even  if 
the  situation  was  precisely  the  opposite  from  what  we  have  found  it 
to  be,  that  would  not  be  the  slightest  argument  against  the  wisdom  of 
adopting  present  value  as  the  basis.  If  the  value  of  these  railroads 
is  greater  than  their  capitalization,  we  should  know  it.  These  men 
are  entitled  to  a  reasonable  return  upon  what  they  own. 

I  have  just  received  some  computations  made  by  another  party  that 
may  be  of  interest  but  which  I  have  had  no  opportunity  to  check  per- 
sonally. I  will  file  a  statement  containing  these  computations  with 
the  Secretary  but  will  not  read  it.  I  will  give  you  the  substance  of  it. 

(Omitting  the  summary,  the  following  is  the  statement  which  was 
filed  with  the  Secretary.) 
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As  we  are  entering  upon  a  physical  valuation  of  all  our  railroads, 
it  may  be  of  some  interest  to  know  the  market  value  of  American  rail- 
roads at  the  present  time. 

I  have  had  this  estimated  by  a  competent  statistician  of  some  twenty 
years'  experience,  in  the  following  manner:  Thirty-five  representa- 
tive railroads  were  selected.  This  list  included  those  selected  by 
Wesley  C.  Mitchell,  of  New  York  City,  in  his  computations  of  price 
fluctuations  on  securities  for  the  twenty  year  period  from  1890  to 
1910.  The  only  changes  we  made  in  the  list  was  to  eliminate  the 
Canadian  Pacific,  Canada  Southern,  and  Iowa  Central,  and  substi- 
tuting the  Northern  Pacific,  Great  Northern,  and  Baltimore  &  Ohio. 
As  the  list  is  finally  completed,  these  carriers  handled  53.6  per  cent 
of  the  transportation  business  in  the  country  last  year,  and  I  am  con- 
fident that  they  represent  at  least  the  average,  if  not  the  better  class 
of  railroads  as  a  whole,  so  that  the  market  value  finally  obtained  is 
not  low.  We  used  market  quotations  as  given  in  the  New  York  Com- 
mercial &  Financial  Chronicle,  for  all  stocks  and  bonds  quoted,  taking 
the  average  of  the  daily  mean  for  the  week  ending  October  17,  1913. 
When  no  sale  was  recorded,  but  a  "bid"  and  "ask"  price  was  given, 
we  used  the  "ask"  price,  in  order  to  avoid  the  criticism  of  obtaining 
a  low  valuation.  In  this  manner  we  found  the  total  market  value  of 
the  stocks  of  these  35  companies  to  be  $4,087,158,107,  while  their  par 
value  was  $4,299,693,063 ;  in  other  words,  the  market  value  was  95.057 
per  cent  of  the  par  value.  The  total  market  value  of  the  bonds  quoted 
was  $3,435,471,596,  their  par  value  $3,855,217,979;  and  the  per- 
centage 89.1123.  A  complete  list  of  the  railroads  would  have  been 
preferable,  and  quotations  over  a  longer  period  of  time  would  have 
been  desirable.  It  will  be  impossible  to  find  exactly  the  market  value, 
because  some  securities  are  not  quoted,  and  prices  vary.  Today  prices 
are  low  but  this  is  offset,  to  a  certain  extent,  by  reason  of  the  fact  that 
we  have  chosen,  on  the  whole,  the  better  class,  of  railroads.  For  the 
reasons  we  have  previously  stated,  we  conclude  these  percentages  are 
not  low  for  the  current  year. 

SUMMARY. 

The  par  value  of  the  securities  of  American  railroads  outstanding 
in  the  hands  of  the  public  (according  to  the  statistician  of  the  Inter- 
state Commerce  Commission  in  the  latest  published  report,  for  June 
30,  1912)  was  $15,286,101,947,  divided  as  follows:  $5,843,446,355  in 
stock,  and  $9,442,655,592  in  bonds. 

Applying  the  percentages  described  above,  it  is  roughly  estimated 
that  the  market  value  of  American  railroads,  as  of  the  present  time, 
is  $13,969,173,383. 
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In    this    connection,    there    is    a    fact    of  tremendous  significance, 
worthy  of  the  most  serious  consideration. 

For  the  said  year,  ending  June  30,  1912,  we  paid: 

In  dividends  on  stock $460,432,752. 

In  interest  on  bonds 422,782,629 


Or  a  total  of $883,215,381 

The  United  States  Government  could  purchase  the  outstanding 
securities  of  American  railroads  at  the  prevailing  market  price,  it 
could  borrow  this  money  readily  at  3%,  or  less;  and  in  this  manner 
we  would  make  a  net  saving  of  $464,000,000  annually.  Such  figures 
are  staggering,  and  can  only  be  comprehended  relatively. 
The  following  table  presents  the  situation  more  in  detail : 

SAVINGS  in  interest  and  dividends  based  upon 

substitution    of    Government    Bonds    for    railroad 

stock  and  bonds  at  the  market  value  in  October, 

1913. 

Xet  stock  outstanding,  June  30,  1912.  .    $5,843,446,355 

Dividends  paid  in  fiscal  year  1912  $460,432,752 

Market  value  of  stocks,  Oct.,  1913 $5,554,604,806 

Interest  at  3  % 


Excess  in  dividends $293,794,608 

Xet  bonds  outstanding,  June  30,  1912.    $9,442,655,592 
Interest  paid   (estimated  on  1911 

basis)    ' $422,782,629 

Market  value  of  bonds,  Oct.  1913 $8,414,567,577 

Interest  at  3% 252,437,027 


Excess  in  interest $170,345,602 

Eecapitulation,       Saving       in       stock 

dividends   '$293,794,608 

Saving  in  bond  interest   170,345,602 


Total    savings $464,140,210 

That  this  is  a  conservative  figure  may  be  seen,  when  it  is  noted  that 
the  better  class  of  dividend  and  interest  payers  are  taken  for  crite- 
rion in  the  list  of  thirty-five  roads  given  in  foregoing  tabulation  showing 
market  values. 

Some  securities  are  worth  much  more,  and  others  much  less  than 
par.  We  could,  on  an  average,  pay  the  par  value  of  these  outstand- 
ing securities,  and  save  $424,632,323  annually. 


298  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

The  private  ownership  of  American  railroads  is  costing  us  more 
than  four  hundred  million  dollars  a  year.  This  is  due  simply  to  the 
fact  that  our  credit  is  better  than  theirs.  Your  credit  and  my  credit 
is,  and  always  has  been,  better  than  that  of  the  Pennsylvania  Eailroad 
System  or  the  New  York  Central.  You  and  I,  together,  can  borrow 
money  cheaper  than  Mr.  Rockefeller,  or  Andrew  Carnegie. 

We  could  make  this  saving,  yet  retain  all  the  present  staffs  of  ex- 
perts, all  the  high  salaried  officials,  presidents,  vice-presidents,  general 
managers,  traffic  managers,  etc.,  etc.  We  would  merely  substitute  the 
citizen  for  the  stockholder.  They  say  there  are  a  hundred  thousand 
stockholders  in  the  Pennsylvania  Railroad  Company.  These  people 
have  the  democratic  system  of  electing  their  directors,  who  choose 
their  managers.  We  could  pursue  the  same  policy  in  some  form.  John 
Smith  as  an  American  citizen,  has  better  credit  than  John  Smith,  as 
a  stockholder  of  the  Pennsylvania  Eailroad. 

Four  hundred  million  dollars  is  a  rather  large  sum  of  money.  It  is 
greater  than  the  entire  customs  revenue,  or  tariff,  of  the  United  States 
government,  the  bone  of  contention  during  the  past  century  of  Ameri- 
can politics. 

The  railroads  in  the  northeastern  part  of  the  United  States  are  to- 
day asking  for  a  5%  increase  in  freight  rates,  amounting  to  approxi- 
mately $40,000,000  annually.  The  same  percentage  applied  to  all  the 
railroads  in  the  country  would  mean  in  the  neighborhood  of  $100,000,- 
000.  If  it  were  possible  to  purchase  through  condemnation  proceed- 
ings or  otherwise,  the  outstanding  securities,  at  prevailing  market 
prices,  or  at  par,  on  an  average,  and  to  issue  3%  bonds  to  get  the 
money  with  which  to  do  it,  as  described  above,  we  would  save  enough 
money  annually,  out  of  dividends  on  stocks  and  interest  on  bonds,  to 
allow  all  this  increase  now  being  asked  for  by  eastern  railroads,  and  to 
extend  the  same  advance  to  all  the  other  railroads  in  the  country,  and 
then  double  that  amount  again,  putting  three  times  as  much  as  they 
are  asking  for,  into  better  roadbed,  and  better  engines,  and  better 
cars,  and  then  have  a  hundred  million  dollars  to  distribute  in  higher 
wages  to  labor,  every  year;  we  could  do  all  this  and  not  raise  freight 
rates  one  penny,  and  after  a  while  we  would  have  some  real  railroads. 
We  would  keep  the  same  experts  in  charge  that  have  been  developed 
by  the  past  century  of  American  railroading.  We  would  simply  substi- 
tute government  credit  for  private  credit. 

At  the  same  time,  we  could  eliminate  some  railroading  that  is  being 
done  with  an  eye  mainly  on  the  stock  market.  The  manager  would 
be  building  and  operating  their  properties  for  railroad  purposes.  Ex- 
perts in  operation  would  take  the  places  of  brokers  and  bankers  upon 
the  directorates. 
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More  than  four-fifths  of  the  civilized  nations  on  earth  already  own 
and  operate  most  of  their  railroads.  The  American  public  has  been 
flooded  with  erroneous  statements,  about  freight  and  passenger  charges 
in  this  and  other  countries.  The  long  hauls  in  the  United  States  re- 
duce the  averages  per  ton  mile.  But  for  similar  distances,  and  for 
the  same  services,  the  average  railroad  charges  for  both  freight  and 
passengers  are  higher  in  this  country  than  in  Germany  or  England. 

Up  till  a  century  ago  the  public  highways  have  usually  been  owned 
and  operated  by  the  public.  The  unearned  increment  al  the  costly 
terminals,  created  and  made  possible  by  the  junction  of  these  great 
thoroughfares,  have  almost  always  belonged  to  the  public.  The  steam 
engine  has,  for  a  time,  revolutionized  this  situation. 

Personally  I  am  emphatically  not  committed  to  government  owner- 
ship at  the  present  time.  I  do  not  need  to  give  the  reasons  against  it ; 
they  are  all  familiar  to  you.  I  have  simply  recited  one  or  two  facts 
which  I  believe  have  never  been  fairly  presented  before. 

I  prophecy  that,  before  the  national  appraisal,  just  begun  by  the 
federal  government,  shall  have  been  completed,  the  government  owner- 
ship of  railroads  will  be  one  of  the  great  political  issues  of  the  day. 
And  nothing  will  hasten  that  day  quicker  than  a  gradual  ascending- 
scale  of  freight  rates,  under  the  sanction  of  the  Interstate  Commerce 
Commission. 

But  so  long  as  private  ownership  continues  we  must  guard  the  rights 
of  those  men  as  sacredly  as  we  do  the  rights  of  men  engaged  in  other 
business.  If  private  ownership  becomes  irksome,  we  have  our  remedy. 
That  remedy  is  purchase,  and  not  confiscation. 

The  Supreme  Court  has  definitely  held  that  the  fair  value  as  of 
today,  and  not  the  original  cost,  is  the  basis.  The  great  task  before 
us  in  this  national  valuation  we  are  entering  upon,  is  to  see  that  the 
proper  elements  of  "fair  value"  are  included,  and  that  the  improper 
elements  are  excluded.  The  task  is  a  practical  one,  of  stupendous 
moment.  As  I  showed  in  my  report  of  last  year,  two  experts,  one 
just  as  honest  as  the  other,  could  make  a  valuation  of  the  same  property 
for  the  same  purpose,  and  one  would  get  a  value  50%  greater  than 
the  other,  simply  because  of  differences  in  prevailing  methods. 
Whether  our  railroads  are  worth  ten,  fifteen  or  twenty  billions — the 
ownership  of  values  actually  aggregating  several  billions  of  dollars — 
is  going  to  depend  largely  on  the  matter  of  the  judgment  of  the  seven 
men  who  are  members  of  the  Interstate  Commerce  Commission.  Such 
a  stake  has  never  before  been  at  issue  in  any  proceeding  before  any 
human  tribunal,  since  the  dawn  of  civilization.  And  their  con- 
clusions are  going  to  be  largely  controlling  in  all  future  controversies, 
involving  any  general  advances  or  reductions  in  rates,  both  federal 
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and  state,  they  will  have  a  profound  effect  on  the  attitude  of  the 
public  toward  the  whole  subject  of  regulation;  and  their  decision  will 
probably  form  the  basis  for  any  possible  purchase  by  this,  or  a  suc- 
ceeding generation. 

(NOTE:  The  35  railway  companies  referred  to  above  are:  Pennsylvania  R.  R. 
Co.,  New  York  Central  &  Hudson  River  R.  R.  Co.,  New  York,  Ontario  &  Western 
Ry.  Co.,  Erie  R.  R.  Co.,  Central  R.  R.  Co.  of  New  Jersey,  Delaware,  Lackawanna 
&  Western  R.  R.  Co.,  Delaware  &  Hudson  Co.,  Philadelphia  &  Reading  Ry.  Co., 
Chesapeake  &  Ohio  Ry.  Co.,  Louisville  &  Nashville  R.  R.  Co.,  Norfolk  &  Western 
Ry.  Co.,  The  Texas  &  Pacific  Ry.  Co.,  Missouri,  Kansas  &  Texas  Ry.  Co.,  Mis- 
souri Pacific  Ry.  Co.,  Wabash  R.  R.  Co.  (Receivers),  The  New  York,  Chicago 
&  St.  Louis  R.  R.  Co.,  The  Wheeling  &  Lake  Erie  R.  R.  Co.,  The  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Ry.  Co.,  The  Lake  Erie  &  Western  R.  R.  Co.,  The 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  R.  R.  Co.,  Illinois  Central  R.  R.  Co., 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  The  Duluth,  South  Shore  &  Atlantic 
Ry.  Co.,  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ry.  Co.,  Chicago  &  North 
Western  Ry.  Co.,  Wisconsin  Central  Ry.  Co.,  Minneapolis  &  St.  Louis  Ry.  Co., 
The  Denver  &  Rio  Grande  R.  R.  Co.,  The  Atchison,  Topeka  &  Santa  Fe  Ry.  Co., 
Northern  Pacific  Ry.  Co.,  Union  Pacific  R.  R.  Co.,  Southern  Pacific  Co.,  The 
New  York,  New  Haven  &  Hartford  R.  R.  Co.,  Great  Northern  Ry.  Co.,  The 
Baltimore  &  Ohio  R.  R.  Co.) 

The  PRESIDENT.  I  am  told  by  Mr.  Maltbie  that  the  subject  is  now 
open  for  general  discussion  of  the  two  papers  that  have  been  read. 

Mr.  ESHLEMAN,  of  California.  Mr.  President,  someone  must  *tart 
this  discussion,  and  I  presume  I  will  feel  better  if  I  get  out  of  my 
system  what  I  have  in  my  mind.  I  am  only  going  to  take  a  few 
minutes,  but  I  am  going  to  say  something  about  the  alleged  quarrel 
that  I  have  had  with  the  engineering  profession  with  reference  to 
this  whole  question.  And  it  will  have  a  bearing  on  my  belief  concern- 
ing the  function  of  the  appraisal  which  is  going  to  be  made  so  ably  by 
the  five  distinguished  gentlemen  whom  I  see  back  there,  headed,  I 
understand,  by  the  other  able  gentleman  from  the  Interstate  Com- 
merce Commission. 

Mr.  Thome's  entire  remarks  show  that  he  too  is  confused  in  his 
ideas  with  reference  to  original  cost  and  present  value.  I  do  not 
think  there  is  any  conflict  between  these  two  papers.  Mr.  Thelen's 
paper  is  very  able,  as  everything  is  which  Mr.  Thelen  does.  This 
paper  was  prepared  primarily  with  a  view  to  justifying  from  the 
standpoint  of  the  public  the  imposition  of  the  cost  theory  of  value 
upon  the  roads.  In  other  words,  would  it  be  just  to  take  a  modified 
original  cost  value.  When  I  use  the  word  "value"  I  do  not  want  to 
use  it  loosely.  That  is  the  trouble  with  most  of  us. 

Mr.  THORNE,  of  Iowa.    How  can  you  do  otherwise? 

Mr.  ESHLEMAN,  of  California.  We  cannot.  I  suggest  that  the 
proper  way  is  to  define  the  terms.  An  engineer  cannot  afford  to  use 
a  term  in  a  loose  sense.  Lawyers  may  do  it,  and  courts  do  it,  but  we 
ought  not  to  do  it. 
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Now,  having  these  decided  views,  which  are  held  by  all  the  Com- 
missioners of  California,  we  have  done  something  that  I  think  my 
very  clear-thinking  friend  Mr.  Staples  of  Minnesota  thinks  we  should 
not  have  done,  but  that  Mr.  Thelen  has  advocated  in  his  paper,  and 
I  certainly  think  it  is  correct.  We  have  refused  to  find  on  value  in 
any  case  that  has  come  before  us.  I  mean  in  a  so-called  valuation 
case  we  never  have  done  it,  and  we  never  intend  to  do  it,  but  we  have 
started  out  in  every  instance  and  defined  what  we  meant  by  certain 
terms,  and  in  defining  those  terms  we  have  asked  our  engineers — Mr. 
Thompson  when  he  was  with  us  and  the  others  now  with  us — to  sit 
down  across  the  table  from  us  and  tell  us  just  exactly  what  they  meant 
by  certain  terms;  and  then  in  every  opinion  written  in  a  valuation 
case  we  have  either  referred  to  those  definitions  in  previous  decisions  or 
have  reiterated  the  definitions,  showing  what  we  meant  by  reproduc- 
tion and  present  value  and  all  the  other  terms  used  by  the  engineers. 
If  we  do  that  we  can  find  the  present  value,  if  what  we  mean  is  stated 
in  the  opinion.  In  other  words  we  have  given  the  engineering  defini- 
tion, which  I  will  not  attempt  to  give  at  this  time  unless  I  can  get  one 
of  our  opinions  from  which  to  read  it,  because  like  Mr.  Thorne  I 
want  to  be  in  a  position  so  that  I  cannot  be  tripped  up.  But  we  have 
deHl^l  just  what  Mr.  Thompson  and  the  other  engineers  on  the  Board 
mean  by  present  value,  which  we  all  understand.  But  we  have  not 
committed  ourselves,  and  we  do  not  think  it  necessary  or  proper  for 
us  to  commit  ourselves  to  that  term,  or  to  adopt  the  present  value  as 
so  defined  by  us  in  a  rate-fixing  inquiry. 

I  call  the  attention  of  the  very  able  and  thoughtful  gentleman  who 
preceded  me  (Mr.  Thorne)  to  his  discussion  of  the  one  significant  fact 
of  multiple.  He  said,  as  the  Supreme  Court  says,  that  it  did  not  cost 
them  that,  and  it  is  not  fair  to  take  what  it  would  cost  at  the  present 
time  and  multiply  it  by  three  or  four.  I  do  not  know  what  the  last 
decision  of  the  representatives  of  the  roads  is  with  reference  to  this, 
since  the  Supreme  Court  has  held  that  they  must  not  multiply  by  any- 
thing ;  but  Mr.  Thorne  has  said  you  must  not  take  that  present  condi- 
tion, because  it  is  not  the  condition  which  applied  when  they  purchased 
or  acquired  the  property.  In  other  words  he  takes  us  back  on  that 
particular  tack  to  the  original  cost. 

Mr.  Thelen  in  his  paper  has  attempted  to  show  that  the  real  rela- 
tionship existing  between  a  corporation  whose  property  is  devoted  to  a 
public  use  and  the  public  is  the  relationship  of  agency.  Mr.  Thelen 
does  not  mean  that  in  the  narrow,  strict  sense  of  agency.  He  merely 
means,  as  I  understand  it,  that  there  is  a  certain  burden  attached  to 
this  property  which  makes  it  necessary  for  those  people  to  use  that 
property  in  a  particular  way.  Whenever  there  is  a  burden  attached 
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to  any  property,  it  has  an  effect  upon  the  value  of  that  property.  There 
can  be  no  question  about  that,  and  we  get  confused  continually  by 
thinking  we  must  determine  this  question  as  though  the  property  were 
for  sale.  Why,  if  value  is  what  the  property  will  sell  for  or  what  it 
would  cost  to  acquire  it,  you  all  know  that  we  have  to  reject  that 
theory.  We  must  do  it  because  we  at  once  argue  in  a  circle,  and  these 
railroads  are  not  up  for  sale.  They  are  not  being  appraised  for  the 
purpose  of  purchase.  The  ordinary  definition  of  value  is  that  for 
which  anything  will  sell.  That  is  what  we  ordinarily  have  in  our 
minds  when  the  word  "value"  comes  up,  but  that  has  absolutely  no 
application  and  can  have  no  application  to  an  appraisal,  such  as  these 
eminent  gentlemen  are  making.  That  being  the  case,  we  merely  want 
to  try  to  look  clearly  at  the  condition  which  now  confronts  us.  Con- 
gress has  authorized  the  doing  of  certain  very  stupendous  things,  with 
the  doing  of  which  I  think  I  am  heartily  in  accord.  I  think  it  ought 
to  be  done.  Congress  has  not  said  for  what  purpose  this  information 
shall  be  used.  As  a  matter  of  history  it  will  be  of  incalculable  value. 
As  a  starting  point  from  which  to  proceed,  it  will  be  of  great  value 
but  to  say  that  what  these  gentlemen  find  as  the  present  value  is  that 
upon  which  the  carrier  is  to  earn  a  rate,  is  a  thing  that  is  not  necessary 
for  us  now  to  accept.  The  reason  the  most  of  us  think  original  cost 
is  the  most  important  item,  but  not  the  only  item  in  any  rate  fixing 
inquiry  is  that  it  is  the  method  which  will  most  nearly  be  fair  to  the 
agency  and  to  the  public.  Let  us  see  why  that  is.  I  discussed  this 
briefly  last  year,  and  it  has  been  discussed  in  these  papers. 

One  of  the  great  difficulties  with  this  whole  matter  is  that  we 
have  to  attack  the  problem  in  the  middle.  I  do  not  think  anyone  will 
say  there  would  be  any  very  great  difficulty  if  we  could  grasp  the 
problem  at  the  beginning,  because  then  we  would  say  to  the  men  who 
have  money  to  invest  in  the  public  utility  property,  "We  will  allow  YOU 
to  invest  that  money  on  certain  terms.  We  will  admit  you  into  this  busi- 
ness on  certain  terms,  and  you  can  accept  those  terms  or  not  as  you  see 
fit."  All  we  would  have  to  do  would  be- to  do  just  as  the  Xational  Se- 
curities Commission  said,  hold  out  just  such  inducements  as  are  'neces- 
sary to  get  the  money  invested  in  the  property,  and  no  more,  and  if  the 
terms  upon  which  a  private  individual  would  go  into  this  business  were 
too  onerous  from  the  public  standpoint,  then  Mr.  Thorne  and  myself 
might  commit  ourselves  to  public  ownership.  In  other  words  the 
comparison  is  always  to  be  before  us,  what  would  be  the  condition  if 
the  public  were  in  this  business.  I  propounded  that  question  to  Mr. 
E.  P.  Kipley,  of  the  Santa  Fe,  when  he  was  on  the  stand  before  us 
attempting  to  justify  the  value  of  his  road  as  equal  to  the  outstanding 
stocks  and  bonds,  as  every  railroad  man  in  the  United  States  has 
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attempted  to  do,  as  Mr.  Thome  very  well  knows,  and  as  we  all  know. 
He  said  that  at  the  present  time  the  real  estate  was  worth  a  certain 
amount.  I  asked  him  how  much  he  thought  it  would  be  worth  in  Cali- 
fornia in  50  years.  I  am  not  attempting  to  give  the  quotation  accu- 
rately, but  only  telling  it  in  general  terms.  The  printed  evidence 
shows  exactly  what  transpired.  He  said  in  fifty  years  it  would  be 
worth  three  or  four  times  as  much.  Then  I  asked  if  we  put  his 
own  value  upon  it  today  and  the  public  should  buy  it,  how  much  in- 
vestment for  that  very  purpose  the  public  would  be  required  to  pay 
upon  fifty  years  hence.  Mr.  Kipley's  answer  was  that  the  present 
value  of  the  land  is  what  would  have  to  be  considered. 

In  other  words,  Mr.  Thelen  has  tried  to  point  out,  and  I  am  trying 
to  supplement  what  he  has  said  by  saying  that  it  is  unfair  to  the 
public  to  allow  these  tremendous  increases,  and  if  we  have  to  allow 
them  the  ultimate  result  will  be  that  the  terms  upon  which  private  indi- 
viduals will  do  this  work  will  be  too  onerous  for  the  public  to  bear, 
and  we  will  be  driven  to  the  public  ownership  of  these  great  agencies ; 
because  as  soon  as  the  public  acquires  the  title  to  this  property,  then 
the  investment  is  the  one  upon  which  the  public  must  always  pay.  I 
say  again,  if  we  could  take  these  matters  from  the  beginning,  and 
say  to  these  carriers,  "We  will  only  allow  you  a  return  upon  the  money 
wisely  invested  in  this  property,"  then  they  could  take  it  or  leave  it, 
but  that  is  all  anyone  is  entitled  to. 

I  am  just  a  few  years  older  than  Mr.  Thelen,  and  I  am  just  a  few 
years  more  pessimistic.  I  agree  absolutely  with  Mr.  Thelen' s  logic. 
I  agree  with  what  he  says  that  this  is  a  fair  basis  for  making  rates, 
but  I  do  not  believe  we  can  get  away  with  it,  not  to  the  extent  that 
Mr.  Thelen  urges;  and  I  think  every  careful  student  of  this  subject 
believes  that  ultimately  we  can  however,  at  least,  persuade  the  courts 
to  take  the  view,  to  which  they  are  now  inclining,  that  the  most  im- 
portant item  in  rate  fixing  is  in  original  cost,  is  investment,  that  that 
is  the  point  from  which  we  shall  proceed.  But  let  us  see  whether  or 
not  the  work  of  these  eminent  gentlemen  the  engineers  will  be  thrown 
away  under  these  circumstances.  I  say  no,  because  as  we  all  know 
we  cannot  at  the  present  time  secure  the  information  on  that  particu- 
lar line  which  is  demanded.  We  know  we  cannot  get  the  original 
cost.  Therefore,  these  gentlemen  are  diligently  engaged  in  trying  to 
reproduce  a  condition  which  has  happened  in  the  past,  and  the  evi- 
dence of  which  has  now  been  destroyed.  That  is  the  function  of  the 
reproduction  theory  of  the  gentlemen  from  the  Middle  West  who 
started  it,  and  did  a  great  service  when  they  did  so.  But  it  is  not  to 
be  the  entire  basis  for  fixing  rates,  but  it  is  an  attempt  to  reproduce 
a  condition,  the  evidence  of  which  has  been  destroyed  or  has  never 
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existed.  And  right  here,  when  we  reach  Dr.  Bemis's  paper,  we  will 
see  that  the  accounting  system  may  not  reproduce  it  either. 

.Mr.  TIIOKXE,  of  Iowa.  You  did  understand  me  to  say  (hat  original 
cost  was  the  entire  basis  ? 

Mr.  ESHLEMAN,  of  California.     Oh,  not  at  all. 

Mr.  THORNE,  of  Iowa.  I  said  fair  value  was  the  basis,  but  original 
cost  is  one  of  the  factors  which  qualifies  it  in  several  particulars. 

Mr.  ESHLEMAN,  of  California.    Yes,  but  what  is  the  fair  value  ? 

Mr.  THORNE,  of  Iowa.    That  is  a  problem,  of  course. 

Mr.  ESHLEMAN,  of  California.  Yes,  exactly,  and  I  say  that  fair 
value  is  of  course  a  composite. 

Mr.  THORNE,  of  Iowa.    Certainly. 

Mr.  ESHLEMAN,  of  California.  But  it  is  the  thing  that  finally — 
perhaps  not  in  our  generation,  judging  by  the  side-stepping  of  the 
courts  up  to  the  present  time,  but  I  hope  in  our  generation — will  be 
defined.  It  may  not,  but  I  think  that  the  main  effect  and  purpose  of 
this  discussion  is  to  try  to  create  public  sentiment,  to  try  to  create  a 
trend  of  public  opinion  in  the  direction  of  using  those  elements  which 
are  the  fairest  and  soundest  economically,  both  to  the  public  and  to 
the  carriers.  If  we  could  analyze  it  from  the  beginning,  and  go  back 
to  the  beginning,  we  would  not  find  the  representatives  of  a  single 
road  that  could  stand  up  before  any  intelligent  person  and  say  that 
if  they  were  allowed  a  fair  and  reasonable  return  upon  the  money  they 
had  invested  in  a  wisely  conceived  enterprise,  they  were  not  getting 
all  they  were  entitled  to.  But  having  passed  the  initial  stage,  finding 
it  necessary  to  attack  this  problem  in  the  middle,  we  find  it  necessary 
to  go  back  and  reproduce  conditions  the  evidence  of  which  as  I  have  said 
has  been  destroyed.  And  having  reproduced  those  conditions  it  i?  up 
to  us  to  atempt  to  mold  public  opinion  to  the  best  of  our  ability,  and 
the  opinions  of  the  courts,  to  adopt  that  element  as  the  proper  element 
in  rate  making,  and  not  what  it  would  cost  to  reproduce  the  property 
at  the  present  time,  which  means  what  it  would  cost  these  gentlemen 
to  buy  this  very  property  in  the  identical  location  as  now  situated,  a 
condition  which  the  Supreme  Court  eliminates  in  the  Minnesota  rate 
case.  It  is  impossible  to  say  that  the  value  of  this  land  would  be  the 
same  if  the  railroad  had  not  been  built,  and  to  say  that  you  shall  look 
back  into  the  past  and  say  that  the  history  of  that  land  lying  there 
with  no  road  upon  it  would  be  the  same  as  the  history  that  has  followed 
the  building  of  the  road,  is  of  course  foolish.  Having  that  in  mind, 
the  thing  for  us  to  urge  upon  the  Interstate  Commerce  Commission  in 
making  this  valuation  on  a  sound  economic  principle  is  that  what  a 
thing  costs  is  the  main  thing  that  can  be  considered  in  fixing  values 
ultimately;  because  so  far  as  I  know,  and  so  far  as  my  research  has 


PROCEEDINGS  OF  THE  CONVENTION.  305 

gone,  and  so  far  as  my  reading  has  lead  me,  I  have  never  found  more 
than  two  conceptions  of  value;  that  urged  by  the  Socialists,  as  I  said 
last  year,  that  value  is  that  which  a  thing  costs  to  produce  it,  and  that 
urged  by  lots  of  other  men,  that  value  is  that  for  which  a  thing  will 
sell.  Those  are  the  only  two  conceptions  of  value  that  I  know  anything 
about,  and  while  they  are  not  necessarily  antithetical,  they  are  not  the 
same,  as  we  all  know;  and  15  minutes  consideration  of  the  principles 
pointed  out  by  the  Supreme  Court  in  various  cases  will  show  that  you 
must  eliminate  the  second  conception  of  value,  and  you  have  nothing 
left  but  the  first  one.  Therefore,  from  the  standpoint  of  sound  eco- 
nomics, from  the  standpoint  of  justice  to  the  public,  from 
the  standpoint  of  justice  to  those  who  have  invested  their 
money  in  these  enterprises,  it  is  necessary  for  us  to  try  to  get  all  we 
can  get  of  a  reproduction,  modified  by  the  economic  theory  that  cost 
is  the  primary  element  upon  which  rates  must  be  fixed,  and  the  only 
element  that  can  ultimately  determine  value  for  rate-fixing  purposes; 
because  if  you  take  the  other  theory,  that  value  is  that  for  which  the 
thing  will  sell,  of  course  you  immediately  go  around  in  a  circle,  be- 
cause such  value  is  determined  by  the  earning  power,  and  the  earn- 
ing power  is  determined  by  the  rates.  That  is  my  view,  and  I  have 
not  a  bit  of  quarrel  with  the  engineers.  I  have  not  a  bit  of  quarrel 
with  the  gentlemen  who  are  ascertaining  the  physical  valuation  of 
these  properties.  I  think  it  is  a  most  important  and  of  course  a  most 
stupendous  work  that  is  now  being  done;  but  I  do  not  desire  that 
any  of  us  shall  lose  sight  of  the  fact  that  the  original  conception  of 
the  purposes  of  the  physical  valuation  of  railroads  must  be  abandoned ; 
that  it  is  unsound  economically,  that  it  is  impossible  of  accomplish- 
ment, that  it  is  unjust  to  the  public  or  the  railroads,  as  the  case  may 
be,  and  that  the  only  sound  foundation,  the  only  rock  upon  which  we 
can  stand  is  the  rock  of  original  cost,  and  to  proceed  from  that  by 
adding  the  investment  hereafter,  and  take  care  of  the  future  as  Mr. 
Thorne  has  said  we  may. 

I  do  not  think  we  need  be  very  much  frightened  about  this  condi- 
tion. I  have  not  been,  and  I  know  lots  of  other  people  who  have  not 
been.  We  must  be  awake  to  be  sure.  The  American  people  will  only 
stand  so  much.  The  illustration  from  the  testimony  of  Mr.  Riplev 
of  the  Santa  Fe  shows  what  the  American  people  will  not  stand;  and 
the  wise,  thinking  and  enlightened  selfish  representatives  of  public 
utilities  must  see  that  in  the  final  analysis  they  have  got  to  get  them- 
selves in  line  with  sound  economics,  and  with  a  principle  which  will 
be  just  to  all  concerned,  or  else  they  will  be  met  by  the  public  owner- 
ship of  these  properties.  And  that  is  the  gist  of  Mr.  Thelen's  paper, 
that  these  men  are  agents,  that  there  is  a  certain  value  which  is  im- 
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ported  into  their  property  which  they  hold  as  agents.  There  is  a 
certain  value  which  they  did  not  place  there,  and  if  they  insist  upon  a 
return  on  that  value,  we  may  ultimately  reach  the  place  where  the 
public  will  have  to  pay  more  to  get  this  business  done  than  the  public 
ought  to  be  required  to  pay;  and  when  that  condition  arises,  I  for 
one  will  say  that  public  ownership  of  these  utilities  is  the  only  relief 
for  the  people. 

In  closing,  I  think  every  one  of  us  should  give  this  question  very 
serious  thought.  We  should  not  become  agitated  or  hysterical  over 
it.  The  engineers  are  not  going  to  finish  this  valuation  in  a  day,  or 
in  a  week,  or  in  a  year,  or  in  a  good  many  years,  if  they  do  what  Con- 
gress has  told  them  to  do,  which  of  course  they  cannot  do.  (Laughter.) 
But  we  should  do  a  little  bit  of  thinking,  down  deep,  as  to  the  real 
foundation  of  this  whole  question,  and  we  should  try  to  analyze  what 
is  fair  to  the  public  and  what  is  fair  to  the  railroads,  and  we  should 
try  to  call  the  attention  of  the  public  utility  manager  to  the  fact  that 
he  is  on  trial,  and  that  if  he  insists  on  a  scheme  of  valuation  which 
makes  it  a  greater  burden  upon  the  American  public  than  it  is  able 
to  bear,  the  American  public  are  being  required  to  pay  more  than 
.they  ought  to  pay  to  get  this  service  done,  and  they  will  resort  to 
other  means  to  bring  about  this  result.  (Applause.) 

Mr.  HALL,  of  Nebraska.  With  the  permission  of  the  gentleman 
from  California,  I  would  like  to  ask  him  to  tell  me  just  what  he  means 
by  present  value.  I  find  that  one  of  the  difficult  questions  which  I 
have  to  consider  all  along  the  line  is  that  in  talking  with  certain  gen- 
tlemen who  are  competent  to  speak  about  these  things,  I  have  not 
always  understood  the  terms  that  they  used,  and  I  find  that  I  am  not 
correct  many  times  in  using  certain  terms.  It  is  certainly  impossible 
for  two  parties  to  talk  about  any  subject  without  the  one  that  is  being 
addressed  thoroughly  understanding  the  terms  that  the  other  one  is 
using.  Now,  in  using  the  term  present  value,  somehow  or  other,  I 
have  gotten  into  my  mind  that  in  using  that  term  we  mean  a  certain 
number  of  dollars  upon  which  the  agent  is  entitled  to  earn  a  certain 
surplus  for  the  purpose  of  paying  himself  dividends ;  and,  in  speaking 
.of  the  term  that  way,  it  does  not  seem  that  there  should  be  a  conflict 
in- using  the  term  original  cost,  because  in  using  the  term  original 
cost  we  mean  that  we  are  undertaking  to  find  out  how  much  money- 
Mr.  ESHELMAN,  of  California.  Are  you  asking  me  a  question  ?  If 
not,  I  will  go  back  to  my  seat. 

Mr.  HALL,  of  Nebraska.  Yes,  but  while  I  am  on  my  feet  I  may 
illuminate  it  just  a  little.  In  talking  of  original  cost  we  are  trying 
to  find  how  much  money  was  originally  spent  out  of  the  pockets  of 
those  who  own  the  utility,  taking  into  account  those  things  which  have 
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been  donated  and  given  from  many  different  sources,  in  order  to  ascer- 
tain what  this  present  value  is. 

Mr.  ESHLEMAN,  of  California.  I  think  I  can  answer  what  you 
have  asked  by  a  little  evasion.  I  say  that  the  engineers  are  trying  to 
find  out  what  the  cost  ought  to  have  been,  when  they  do  not  know 
what  it  was.  As  to  your  definition  of  present  value,  I  will  try  to  make 
plain  my  position.  If  you  want  to  know  what  the  courts  mean,  I 
cannot  tell  you.  If  you  want  me  to  tell  you  what  the  engineers  mean 
by  the  technical  term  "present  value,"  I  can  tell  you,  but  I  would 
prefer  Mr.  Thompson  or  one  of  the  other  engineers  to  tell  you  It  is 
a  technical  term  with  which  I  think  most  of  us  are  familiar. 

The  PRESIDENT.  Would  you  like  to  have  Mr.  Thompson  answer 
that  question  for  you,  Mr.  Hall,  what  is  meant  by  the  term  present 
Value  ? 

Mr.  HALL,  of  Nebraska.  I  should  be  very  glad  to  have  Mr.  Thomp- 
son or  any  other  engineer  tell  me.  I  am  frank  to  say  I  have  not  found 
any  two  engineers  yet  who  would  agree,  and  I  do  not  know  what  Mr. 
Eshlema.n  meant  by  his  remarks.  I  appreciate  very  much  the  remarks 
of  the  gentleman  from  California,  arid  I  think  they  go  to  the  point  in 
many  respects,  but  some  of  his  statements  might  be  cleared  up,  to  my 
mind,  and  in  order  to  appreciate  more  clearly  what  he  meant,  I  want 
to  know  what  he  meant  by  that  term. 

Mr.  ESHLEMAN,  of  California.  The  engineers  usually  find  the 
reproduction  value  new  and  depreciate  the  property  to  the  extent  they 
find  it  has  come  about,  and  call  that  present  value.  That  is  the  general 
definition  of  what  they  mean  by  present  value. 

Mr.  HALL,  of  Nebraska.  Then  you  were  using  it  from  an  engineer- 
ing standpoint  ? 

Mr.  ESHLEMAN,  of  California.  I  was  not  trying  to  define  anything 
myself. 

Mr.  THORNE,  of  Iowa.  I  wish  to  state  that  there  is  not  a  great  deal 
of  conflict  between  Mr.  Eshleman  and  myself,  because  I  do  not  doubt 
that  definition  for  a  minute. 

Mr.  ESHLEMAN,  of  California.  I  did  not  say  that  that  was  Mr. 
Thome's  definition,  but  I  say  that  is  the  definition  which  the  engi- 
neers ordinarily  adopt  for  present  value  as  they  use  it  in  their  find- 
ings before  the  Commission.  Of  course,  as  discussed  in  the  Knoxville 
case  and  other  cases,  it  is  a  composite,  and  none  of  us  know  what  it 
means,  but  it  can  finally  be  determined  as  the  result  of  the  exercise 
of  sound  discretion,  on  the  part  of  a  body  empowered  to  determine  that 
fact.  (Laughter  and  applause.) 

Mr.  HALL,  of  Nebraska.  Mr.  President,  I  have  been  searching 
diligently  for  some  little  time  for  a  dictionary  of  public  utility  terms. 
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I  have  been  unable  to  find  it.  I  think  it  might  not  be  out  of  line 
to  suggest  that  it  might  be  well  for  this  Association  to  appoint  a  com- 
petent committee  of  engineers,  of  lawyers,  of  men  versed  in  terms,  to 
prepare  a  work,  that  we  might  all  be  better  informed  and  somewhat 
prepared  to  understand  each  other  when  we  are  talking  about  these 
things. 

The  PRESIDENT.     Is  there  any  further  discussion  of  this  paper? 

Mr.  FINN,  of  Kentucky.  Mr.  President,  I  ask  the  pardon  of  the 
convention  for  this  slight  interruption  in  its  solemn  proceedings;  but 
I  am  reminded  of  a  subject  which  was  proposed  for  discussion  at  a 
country  school-house  debating  society.  At  the  conclusion  of  the  debate 
the  president  of  the  society  suggested  that  it  was  in  order  to  propose 
subjects  from  which  a  selection  would  be  made  for  the  next  Friday 
evening's  debate.  The  president,  after  indicating  the  character  of 
subject  which  he  hoped  would  be  selected,  was  addressed  by  a  member 
of  the  society  who  plainly  showed  evidences  of  a  recent  effort,  by  the 
drops  of  perspiration  streaming  from  his  forehead.  The  debater  ex- 
claimed: "Mr.  President,  I  feel  that  I  have  in  my  mind's  eye  a  sub- 
ject which  comes  up  to  the  full  requisites  of  all  the  suggestions  offered 
by  you.  The  subject  which  I  am  about  to  propose  will  give  the  his- 
torian an  opportunity  to  display  his  knowledge  of  past  events.  It  will 
give  the  prophet  ample  opportunity  to  speculate  about  the  future.  The 
arguments  on  both  sides  of  this  question  are  so  evenly  divided  that 
when  the  affirmative  gits  through  you  will  think  the  negative  has  got 
no  side  and  when  the  negative  gits  through  you  will  think  that  the 
affirmative  has  got  no  side."  The  question  which  I  propose  for  dis- 
cussion is  this:  "Whither  are  we  drifting  at?  if  so,  how  fur?"  (Laugh- 
ter.) Now,  seriously,  I  desire  to  supplement  some  remarks  that  have 
already  been  made  relative  to  the  merit  of  the  contention  of  common 
carriers  that  they  are  entitled  to  earn  a  return  upon  what  is  commonly 
called  the  unearned  increment.  One  way  of  ascertaining  the  fallacy 
of  a  proposition  is  to  reverse  the  inquiry  and  see  if  it  stands  the  test 
of  reason.  Imagine,  if  you  please,  a  railroad  traversing  an  extremely 
fertile  valley,  exceedingly  profitable  on  account  of  its  productiveness 
and  especially  adapted  to  growing  a  fine  quality  of  cotton,  whereby  the 
contiguous  land  to  the  railroad's  property  has  enhanced  in  value  to  a 
considerable  degree.  Imagine,  now,  that  the  boll  weevil  has  infested 
this  country  and  destroyed  the  value  of  the  contiguous  land  for  the 
cultivation  and  growth  of  the  product  to  which  it  was  peculiarly  suited. 
I  desire  to  ask  this  question:  "Would  any  common  carrier  insist  that 
its  rates  should  be  reduced  on  account  of  the  depreciation  in  value  of 
this  contiguous  property,  by  reason  of  the  calamity  that  had  befallen 
•  it  ?"  This  is  my  inquiry. 
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Mr.  MALTBIE,  of  New  York.  I  suggest  that,  as  the  time  is  getting 
late  and  there  are  two  or  three  other  papers,  we  proceed  to  the  pre- 
sentation and  then  the  discussion  of  the  next  paper,  which  is  by  Dr. 
Bemis,  upon  the  subject  of  the  accounting  side  of  rate  making.  (Dr. 
Bemis'  paper  is  as  follows)  : 

THE  ACCOUNTING  SIDE    OF  RATE  MAKING. 

The  courts  have  repeatedly  declared  that  the  profits  in  a  public  utility 
should  furnish  a  reasonable  return  on  the  "fair  value  of  the  property," 
as  expressed  in  the  oft  quoted  case  of  Smythe  vs.  Ames,  163  U.  S. 
546.  The  United  States  Supreme  Court,  in  the  Minnesota  Rate  Cases, 
decided  June  9,  1913,  approves  the  language  in  the  San  Diego  Land 
and  Town  Company  vs.  National  City,  147  U.  S.  p.  757,  viz.,  "What 
the  company  is  entitled  to  demand,  in  order  that  it  may  have  just  com- 
pensation, is  a  fair  return  upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public." 

No  sooner  have  the  courts  announced  this  principle,  however,  than 
in  almost  every  decision  they  have  obscured  or  destroyed  the  meaning, 
directly  or  by  implication,  of  the  "present  fair  value,"  by  indicating 
that  they  do  not  mean  what  the  company  will  sell  for.  The  rates 
charged  for  service  or  products  largely  affect  earnings,  and  earnings, 
present  and  prospective,  largely  determine  the  price  at  which  a  utility 
can  be  sold.  Hence  the  courts  have  held  that  it  would  be  reasoning 
in  a  circle  to  start  with  what  a  property  will  sell  for,  as  a  basis  for 
determining  what  rates  should  be  charged. 

Thus,  the  California  Supreme  Court,  in  1897,  in  San  Diego 
Water  Company  vs.  City  of  San  Diego — a  case  of  valuation  for  rate 
purposes,  held:  "Until  the  rates  are  fixed,  so  one  can  say  how  much 
the  property  would  sell  for  and  therefore  that  price  cannot  be  aser- 
tained  as  a  basis  for  fixing  those  rates."  (118  Cal.  p.  568). 

In  using  the  term  "fair  value"  as  something  different  from  ordinary 
value,  which  is  power  in  exchange,  the  courts  are  evidently  groping 
for  an  ethical  basis.  Perhaps  the  substitution  of  the  term  "fair  basis 
of  rates"  for  "fair  value"  would  avoid  some  misconceptions  and  express 
the  goal  sought.  It  is  the  introduction  of  this  ethical  element  and  of 
broad  questions  of  public  policy  that  makes  the  accounting  or  historical 
side  of  special  importance. 

Broadly  speaking,  nearly  all  of  our  courts  and  commissions  and 
other  rate  making  bodies  confine  their  attention  to  two  considerations ; 
(1)  The  cost  of  reproducing  the  property  new  today,  less  depreciation, 
and  (2)  The  history  of  the  property  in  question.  These  two  points 
of  view  which  may  be  called  the  Engineering  and  the  Accounting 
methods,  may  be  given  more  or  less  relative  weight  in  the  final  de- 
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cision,  but  they  are  in  essence  very  different,  and,  as  commonly  pre- 
sented in  rate  cases,  lead  to  vastly  different  results.  The  engineering, 
or  replacement,  or  reproduction  point  of  view  generally  reaches  a  much 
higher  basis  of  rate  making  than  does  the  historical  or  accounting 
method.  The  former  deals  with  estimates,  the  latter  with  vouchers. 

THE   ENGINEERING   METHOD. 

This  method  contemplates  a  community,  or,  in  the  case  of  a  rail- 
road, a  large  group  of  communities,  not  having  the  utility  in  question 
and  having  no  knowledge  of  the  importance  of  such  a  utility  except 
what  knowledge  may  have  come  from  reading.  In  this  imaginary,  or 
hypothetical,  or  comparative  community,  assumed  to  be  in  other  re- 
spects like  existing  places,  a  few  men  are  supposed  to  meet  today, 
casually,  and  to  chance  upon  the  brilliant  thought  that  a  public  utility 
(let  us  assume  it  to  be  a  railroad),  is  likely  to  prove  a  gpod  investment. 
They  are  not  very  sure  of  this,  however,  and  so  they  engage  canvassers 
and  investigators,  at  some  expense,  to  sound  the  communities  in  question. 
Finding  the  results  sufficiently  favorable,  lawyers  are  engaged,  halls 
are  hired,  advertising  space  is  secured  in  the  newspapers,  and  every 
legitimate  means  of  influence  is  used,  at  considerable  expense,  to  secure 
a  franchise.  This  being  done,  and  a  corporation  having  been  organized, 
money  enough  to  build  an  entire  system  within  two  to  five  years  is 
pledged,  and  sufficient  money  to  buy  land  and  rights-of-way,  and  to 
start  to  work,  is  immediately  secured.  A  strong  engineering  staff  is 
organized,  and  contracts  are  prepared  and  let  for  all  portions  of  the 
work.  Supervision  of  these  contracts,  allowance  for  omissions  and 
contingencies,  insurance,  taxes,  interest,  and  other  expenses  during 
construction,  must  be  paid  for.  Finally,  business  must  be  secured, 
with  a  cost  for  soliciting  and  other  forms  of  promotion.  An  allowance 
is  also  claimed  for  differences  between  the  small  profits  of  the  plant 
while  the  business  is  being  developed,  during  the  few  years  following 
construction,  and  the  profits  that  the  plant  would  have  if  it  started 
out  at  once,  with  the  business  possessed  by  the  existing  plant  today. 

THE  ACCOUTING  METHOD. 

The  accounting  method,  on  the  other  hand,  is  intensely  practical.  It 
does  not  dream.  It  ascertains  what  has  been.  It  learns  the  actual 
sacrifices  and  rewards  of  the  investor  in  the  particular  property  in 
question.  It  determines,  within  reasonable  limits,  the  actual  age  and 
cost  of  the  property  now  in  use,  and  what  it  would  have  been  with 
present  prices  of  labor  and  material. 

The  public  has  hardly  begun  to  realize  the  magnitude  of  the  issue. 
The  corporations,  quick  to  see  their  opportunity,  are  marshalling  all  the 


PROCEEDINGS  OF  THE   CONVENTION.  311 

engineering  and  legal  talent  they  can  command  to  get  our  courts  and 
commissions  to  give  precedence  to  the  reproduction  theory,  as  inter- 
preted by  interested  parties.  Cities,  states  and  other  public  bodies,  have 
not  realized  the  importance  of  the  historical  method.  It  must  be  recog- 
nized at  once,  however,  or  far  reaching  and  dangerous  precedents  are 
likely  to  be  speedily  established  that  will  seriously  handicap  all  future 
efforts  for  any  fair  basis  of  rates. 

The  Court,  in  these  Minnesota  Rate  Cases,  does  say:  ''The  making 
of  a  just  return  for  the  use  of  the  property  involves  the  recognition  of 
its  fair  value,  if  it  be  more  than  its  cost.  The  property  is  held  in 
private  ownership,  and  it  is  that  property,  and  not  the  original  cost  of 
it,  of  which  the  owner  may  not  be  deprived  without  due  process  ojf 
law."  While  this  sentence,  taken  by  itself,  implies  a  rejection  of  the 
cost  theory,  the  land  is  taken  at  present  value  without  any  allowance 
for  special  so-called  "railway  value,"  and  the  Court  specifically  rejects 
all  allowances  for  engineering,  superintendence,  legal  expenses,  contin- 
gencies, and  interest  during  construction,  in  connection  with  this  land. 
It  is  the  very  elimination  of  these  items,  or  their  great  reduction,  that 
is  one  of  the  results  from  the  substitution  of  the  historical  for  the  re- 
productive method.  Our  Supreme  Court  evidently  intended  to  give 
much  weight  to  the  historical  method  when  in  these  same  Minnesota 
Rate  Cases  it  held  that  "there  must  be  a  reasonable  judgment  having 
its  basis  in  a  proper  consideration  of  all  relevant  facts,"  and  then  pro- 
ceeded to  add :  "The  scope  of  the  inquiry  was  thus  broadly  declared  in 
Smythe  vs.  Ames,  U.  S.,  pp.  456-7,  'In  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and  stock, 
the  present  as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  expenses  are  all  matters  for 
consideration  and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.' ' 

It  may  be  that  even  on  further  consideration  the  courts  will  con- 
tinue to  concede  to  the  companies  a  large  addition  over  cost  in  the  case 
of  land,  and  may  insist  on  present  prices  of  labor  and  material,  but 
the  public  will  still  keep  for  itself  a  considerable  part  of  the  various 
unearned  increments  now  claimed  by  our  public  utilities,  if  it  can 
eliminate  most  of  the  hypothetical  and  vast  overhead  charges  usually 
attendant  upon  the  reproductive  theory.  To  do  this,  and  to  meet  the 
rapidly  rising  claims  for  going  value,  resort  must  be  had  to  a  thorough 
study  of  the  accounts  and  history  of  every  property  under  investigation. 

The  nature  of  the  problem  and  how  an  accounting  investigation  can 
help  in  its  solution,  may  be  illustrated  by  a  common  experience  of  the 
writer  in  dealing  with  municipal  utilities. 
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A  gas  company,  let  us  say,  claims  that  to  duplicate  its  street  mains 
new  will  require  pipe  and  other  material,  teaming,  labor,  including  that 
of  foremen,  and  storeroom  expenses,  of  $1,000,000.  In  this  is  the  mains, 
and  the  estimated  cost  of  restoring  paving  after  the  assumed  reproduc- 
tion of  the  mains,  although  the  mains  were  actually  laid  before  the  city 
paved  the  streets,  and  therefore  did  not  incur  this  cost.  To  the  above 
$1,000,000,  engineers,  on  the  reproductive  theory,  will  seek  to  add 
from  20  per  cent  to  60  per  cent  to  cover  omissions,  contingencies,  en- 
gineering and  supervision,  insurance  against  damages  and  losses  from 
delays,  strikes,  injuries  to  workmen,  etc.,  interest  and  taxes  during 
construction,  and  a  few  other  matters  which  a  fruitful  imagination  may 
conceive.  Profits  of  the  general  contractor  on  the  entire  gas  works, 
and  of  a  sub-contractor  on  street  mains  may  be  added.  If  prices  of 
material  are  rising,  the  effort  will  be  made  to  establish  a  trend  curve 
and  to  take  as  the  average  price  per  ton  the  probable  price  during  the 
next  three  years  on  a  rising  market.  If  the  prices  are  especially  low, 
at  the  time  of  the  investigation,  and  likely  to  continue  so,  the  average 
prices  for  several  preceding  years  will  be  invoked,  as  a  basis,  not  of 
total  cost,  but  merely  of  the  price  of  material  in  the  reproductive  theory. 

In  contrast  with  the  above,  the  accounting  method  offers  two  lines 
of  information :  ( 1 )  The  actual  cost  of  the  property  now  in  use,  or, 
where  the  records  are  not  complete,  the  cost  of  the  one-half  or  two- 
thirds  of  the  property  most  recently  constructed,  with  sufficient  data 
to  form  a  comparatively  close  estimate  of  the  cost  of  the  older  construc- 
tion. (2)  Data  by  which  one  may  determine  what  the  cost  would 
have  been  had  existing  prices  of  labor  and  material  prevailed,  but  with 
the  methods  of  construction  such  as  had  been  in  operation  from  the 
start. 

When  either  one  of  these  two  accounting  methods  is  applied  it  is  at 
once  observable  that  the  total  cost  of  the  street  mains  as  thus  established 
is  usually  less  than  even  the  base  figures  used  by  the  engineers  before 
their  large  allowance  for  overhead  charges,  and  for  paving,  in  their 
reproduction  estimates.  This  is  the  more  surprising  when  it  is  realized 
that  the  construction  of  the  mains,  as  brought  to  light  by  the  account- 
ants, is  of  a  piece  meal  character,  with  none  of  the  economies  of  large 
purchases  of  material  and  wholesale  installation.  Mains  are  laid 
in  small  segments  at  a  time,  in  different  parts  of  the  city  with  loss  of 
time  in  shifting  from  one  job  to  another.  ,The  actual  cost,  moreover, 
includes  all  the  omissions  and  contingencies  and  actual  expenditures  for 
insurance,  claims  and  damages,  about  which  so  much  is  made  in  the 
estimates  of  engineers. 

How,  under  such  circumstances,  the  cost  as  shown  by  the  books  can 
be  made  so  much  less  than  is  claimed  under  the  reproduction  method, 


PROCEEDINGS   OF  THE  CONVENTION.  313 

is  soon  revealed.  In  the  process  of  actual  construction,  historically, 
there  have  been  practically  no  interest  and  taxes  during  construction. 
If  there  are  any  taxes,  they  have  been  charged  to  operating  expenses. 
There  has  also  been  little  additional  expense  for  engineering  and  super- 
vision beyond  the  amount  that  the  company  would  have  been  obliged 
to  spend  in  the  operating  department,  even  had  there  been  no  con- 
struction under  way.  At  this  point  it  is  possible  to  reapportion  the 
management  expenses  of  the  company  so  as  to  assign  to  construction 
some  fair  proportion  of  the  engineering  and  management  expenses  for 
the  year  or  years  under  consideration.  This,  however,  means  a  trans- 
fer from  the  operating  expenses  shown  by  the  books  into  the  construc- 
tion charges,  to  the  extent  that  this  transfer  occurs  (and  it  will  hardly 
amount  to  more  than  5  per  cent  of  the  construction  costs  of  the  period 
in  question)  it  will  correspondingly  reduce  the  operating  expenses, 
and  leave  a  larger  balance  of  profit  from  operation.  Any  reduction  of 
operating  expenses,  of  course — gross  receipts  remaining  the  same — 
increases  the  showing  of  net  earnings. 

In  view  of  the  fact  that  over  90  per  cent  of  the  cost  of  construction, 
in  nearly  all  public  utilities,  is  in  the  nature  of  an  extension,  done 
under  the  supervision  of  the  present  operating  force  rather  than  of  an 
entirely  new  construction,  the  equities  are  on  the  public  side  in  de- 
manding that  the  company  shall  only  have  the  right  to  earn  on  either 
the  actual  cost  of  its  property  or  on  what  its  cost  would  be  with  present 
prices  of  labor  and  material,  and  possibly  land,  but  with  con- 
struction following  the  methods  actually  pursued  in  the  past,  and  which 
will  be  the  normal  methods  of  most  future  construction — methods  in 
which  overhead  charges  will  play  a  very  minor  part. 

When  a  company,  in  the  typical  case  above  noted,  claims  the  right 
to  earn  on  the  basis  of  cutting  through  paving  that  did  not  exist  when 
the  mains  were  laid,  and  on  the  basis  of  a  method  of  reconstruction 
or  reproduction  which  it  never  will  have  to  face  and  never  has  faced, 
it  is  claiming  the  right  to  absorb  all  the  unearned  increments  of  modern 
progress.  Unless  a  thorough  accounting  investigation,  however,  can 
make  the  magnitude  of  these  unearned  increments,  and  their  real  in- 
justice, plain  to  a  rate  making  body,  it  is  likely  that  our  courts,  having 
little  evidence  before  them  except  with  regard  to  the  reproduction 
theory  as  interpreted  by  corporation  experts,  will  gradually  assume 
that  this  is  the  only  theory  to  be  considered  in  rate  cases. 

The  accounting  history  of  the  company  also  becomes  indispensable  in 
order  to  meet  the  rising  claims  for  going  value.  These  claims  are 
often  held  to  add  from  20  per  cent  to  40  per  cent  to  the  exaggerated 
structural  value  above  described,  and  are  usually  based  in  large 
measure  upon  the  claim  of  early  losses  in  the  history  of  the  company, 
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or  upon  the  cost  of  developing  the  business  again,  and  the  amount  of 
profits  lost  while  it  was  being  done,  in  case  the  business  and  property 
were  suddenly  destroyed.  When  a  going  value  is  urged  on  the  basis  of 
early  losses,  it  is  of  course  a  concession  to  the  historical  and  ethical 
basis  of  rate  making,  but  usually  exaggerates  the  obligation  of  con- 
sidering today  the  losses  or  profits  of  a  generation  ago,  and  also  wrongly 
computes  the  losses  or  profits  of  the  past. 

This  very  summer  a  prominent  construction  and  operating  company 
controlling  over  forty  public  utilities,  has  maintained  that  in  every 
year  when  investors  did  not  secure  from  6  per  cent  to  10  per  cent 
(varying  with  the  period  under  consideration)  on  their  direct  con- 
tribution to  the  property,  they  should  not  only  be  entitled  to  secure  it 
later,  as  in  case  of  cumulative  preferred  stock,  but  that  they  should 
be  entitled  to  a  compound  rate  of  return  at  6  to  10  per  cent  on  those 
so-called  losses,  or  failures  to  divide  6  to  10  per  cent.  Thus  a  com- 
pound cumulative  preferred  stock  and  bond,  though  unknown  to  the 
market,  is  claimed.  The  fact  that  the  actual  dividends  have  averaged 
over  14  per  cent  on  the  stockholders  contribution,  since  the  construc- 
tion of  the  plant  in  1853,  is  not  considered  sufficient  by  this  modest 
corporation ! 

In  this  connection  it  becomes  important  to  learn  what  have  been 
the  contributions,  from  time  to  time,  of  the  stock  and  bond  holders, 
what  returns  they  have  received,  how  the  cost  of  construction  has  been 
met,  what  has  become  of  the  earnings,  and  how  much  has  been  paid  for 
advertising,  canvassing  and  other  methods  of  getting  new  business, 
and  whether  or  not  they  have  been  charged  to  operating  expenses, 
where  they  properly  belong.  In  this  way  one  may  have  some  basis  of 
determining  whether  the  property  has  failed  to  pay  reasonable  returns 
on  the  investment.  If,  in  spite  of  good  judgment  and  efficient  manage- 
ment, it  has  not  done  so,  a  rate  making  body  may  concede  as  just  and 
reasonable,  a  higher  rate  of  return  than  otherwise. 

The  accounting  work  is  also  vital  in  determining  the  amount  spent 
upon  repairs  and  renewals,  management,  promotion,  and  all  other 
operating  expenses.  Only  by  full  data  on  these  points  can  comparative 
statistics  be  established  with  regard  to  a  reasonable  allowance  for  de- 
preciation and  for  other  operating  expenses. 

In  all  this  work,  the  services  of  the  most  capable  and  highly  trained 
accountants  are  absolutely  essential.  But  it  is  equally  essential  that 
they  work  under  the  supervision  and  advice  of  broad-gauged  men, 
of  economic  training  and  wide  acquaintance  with  methods  of  engineer- 
ing and  accounting.  Properly  directed,  however,  accountants  who  are 
something  more  than  bookkeepers,  can  search  the  many  and  diverse 
records,  over  a  long  period  of  years,  and  bring  out  the  full  data  for 
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recent  periods  and  enough  data  for  the  earlier  years  to  enable  estimates 
to  be  made  of  omitted  items,  with  results  far  closer  to  the  facts  than 
engineers  can  make  on  the  reproductive  theory  of  construction  yet 
to  be  undertaken. 

It  is  farthest  from  the  writer's  thoughts  to  minimize  the  work  of 
engineers  in  rate  cases.  Their  work  is  both  valuable  and  essential. 
It  is  to  them  we  must  largely  look  to  determine  whether  the  property 
in  use  is  wrell  adapted  to  its  purpose,  and  gives  evidence  of  being 
economically  and  wisely  built,  and  properly  maintained.  They  must 
furnish  an  inventory  of  the  property  now  in  use  and  assist  the  ac- 
countants in  matching  up  the  inventory  with  the  book  costs.  Where 
the  records  are  fragmentary  the  engineer  can  work  hand  in  hand  with 
the  accountant  in  restoring  the  history  of  actual  costs.  In  the  settle- 
ment of  these  and  mauy  other  problems  we  must  depend  upon  the 
engineer.  It  is  merely  the  contention  of  the  writer  in  this  paper  that 
unless  the  accounting  data  is  carefully  gathered,  to  show  actual  costs 
of  construction  and  operation,  the  courts  are  in  danger  of  being  unduly 
impressed  with  large  claims  of  reproduction  cost  which  have  little 
application,  especially  in  the  matter  of  overhead  charges,  to  the  con- 
ditions under  which  public  utility  properties  are  being  daily  constructed 
and  operated. 

A  large  field  is  thus  opened  to  the  accounting  studies.  Only  by  such 
studies,  pursued  with  equal  ability  to  that  now  put  upon  the  effort 
to  get  an  estimate  of  reproduction  costs,  can  Ave  meet  the  exaggeration 
and  disregard  of  history  and  justice  and  the  "delusive  exactness,"  as 
Justice  Holmes  expresses  it,  of  the  reproduction  theory. 

In  connection  with  the  regulation  of  rates  of  municipal  utilities, 
it  has  fallen  to  my  lot  to  lay  special  emphasis  upon  these  accounting 
studies.  This  has  been  especially  true  during  the  past  ten  years. 
The  results  in  the  Cedar  Rapids  and  Paterson-Passaic  gas  cases,  the 
Des  Moines  gas  and  water  cases,  the  Chicago  telephone  investigation, 
the  Baltimore  gas  and  electric  light  case,  and  other  cases  upon  which 
the  writer  has  been  engaged,  have  steadily  increased  his  faith  in  the 
value  of  accounting  as  a  most  important  basis,  although  of  course  not 
the  only  one,  to  be  followed  in  seeking  a  fair  basis  for  rate  making. 

In  the  last  analysis,  questions  of  fair  rates  must  be  decided  as  a 
matter  of  public  policy  by  those  especially  trained  for  that  work. 
A  fair  return  on  a  just-  basis  will  be  sought.  The  actual,  efficient 
sacrifice  of  the  investor,  as  revealed  in  accounting  and  other  his- 
torical studies,  supplemented  by  engineering  advice  as  to  the 
adaptability  and  present  condition  of  properties  for  the  purpose  in- 
tended, will  count  far  more  than  the  estimates  of  engineers  as  to  what 
it  will  cost  to  buy  again  land  that  will  never  be  bought  again,  to  dupli- 
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cate  property  that  will  never  have  to  be  duplicated,  and  to  build  up  a 
business  that  will  never  again  have  to  be  developed. 

Both  our  industrial  structure  and  our  life  in  cities  would  be  in- 
conceivable without  the  existence  of  the  various  public  utilities  whose 
rights  are  being  investigated.  But  the  cost  of  re-creating  this  struc- 
ture cannot  be  capitalized  to  the  benefit  of  our  public  service  corpora- 
tions. They  bore  but  little  of  the  cost  of  that  development,  and  what 
they  did  bear,  and  the  profits  obtained  and  divided  in  the  process,  will 
be  fully  revealed  by  the  historical  method  as  above  described.  Con- 
siderations of  justice  in  courts  and  regulating  bodies  seeking  to  conserve 
fairness  and  public  policy  may  then  be  trusted  to  work  out  a  fair  result 
to  all  concerned. 

Mr.  BEMIS.  Mr.  President  and  gentlemen,  the  paper  which  you 
have  before  you  beginning  on  page  29  and  running  through  to  page  37 
(of  the  advance  print)  I  do  not  propose  to  read,  at  least  to  any  large 
extent,  because  I  assume  that  some  of  you  have  read  it  and  others  may 
do  so  later ;  and  time  is  so  pressing  that  some  remarks  "along  the  line 
of  the  paper  may  present  the  gist  of  it  and  a  few  additional  points, 
quicker  than  I  could  read  it. 

As  I  understand  the  decisions  of  the  courts,  they  are  not  yet  sure  at 
all  of  what  they  mean  by  their  own  term,  present  value.  They  have 
adopted  constantly  the  term  fair  value,  from  the  time  of  Smythe  vs. 
Ames,  to  the  time  of  the  Minnesota  Rate  Case.  They  have  shown  that 
they  do  not  mean  value.  As  has  already  been  pointed  out  here,  value 
has  practically  but  one  meaning  among  economists  the  wdrld  over: 
it  means  power  in  exchange ;  it  means  what  anything  will  sell  for.  In 
the  case  of  a  utility,  it  is  based  largely  upon  its  present  and  prospec- 
tive earnings,  its  prospect  of  continued  freedom  from  interference 
with  those  earnings,  and  it  would  of  course  be  reasoning  in  a  circle  to 
attempt  to  fix  for  rate  purposes  a  value  based  on  that.  That  was 
pointed  out  in  a  California  case  by  the  California  Supreme  Court  in 
1897,  San  Diego  Water  Company  against  the  City  of  San  Diego,  and 
has  been  tacitly  or  openly  accepted  ever  since.  The  courts,  however, 
have  been  using  the  term  fair  value.  They  must  mean  something  by  that 
distinct  from  value.  I  think  they  have  in  mind  an  ethical  idea  what 
is  a  just  basis,  what  is  a  just  amount  of  property  to  be  considered  in 
the  case  before  it  at  any  particular  time;  taking  into  account  the 
ethical  side  and  the  side  perhaps  of  public  policy.  I  cannot  read 
their  decisions  as  meaning  anything  else,  but  they  are  not  yet  decided 
as  to  how  to  reach  an  ethical  and  public  policy  conception,  and  yet 
they  are  groping  for  it.  That  makes  our  situation  a  very  stimulat- 
ing one;  we  are  at  the  point  of  view  of  making  history,  of  making 
the  decisions,  because  the  courts  are  largely  influenced  naturally  by 
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the  attitude  taken  by  the  commissions,  and  by  the  way  that  these  mat- 
ters are  put  up  to  the  courts  in  briefs  on  these  subjects;  so  I  do  not 
think  we  need  feel  at  all  discouraged  by  the  fact  that  we  do  not  find 
any  clear  conception  of  what  the  courts  have  in  mind.  It  makes  a 
very  inspiring  situation  for  us  to  feel  that,  we  may  have  something 
to  do  with  the  shaping  of  the  interpretation  of  these  matters.  But  I 
do  think  the  courts  have  gone  so  far  as  to  have  in  mind  a  fail- 
value  as  distinct  from  value.  It  seems  to  me  that  we  are  going  Back 
in  our  interpretation,  as  we  are  going  back  in  our  economic  theories, 
to  the  time  before  competition.  The  world  has  lived  so  long  in  the 
era  of  competition,  for  the  last  century  and  a  half,  that  we  often  for- 
get that  the  world  lived  for  all  its  previous  history  in  a  realm  of 
monopoly,  where  all  prices  were  fixed  by  other  considerations  than 
the  immediate  one  of  competition.  Prices  were  adjusted  by  public 
authority,  and  they  were  justified  on  the  theory  that  was  even  written 
about  as  long  ago  as  the  time  of  St.  Augustine  and  later  by  Thomas 
Aquinas,  and  all  through  the  Middle  Ages,  and  even  in  our  early 
colonial  days,  under  the  theory  of  just  price,  the  justum  pretium ;  and 
what  they  were  after  there  was  either  the  customary  price  or  that 
which  would  suffice  to  secure  the  proper  maintenance  of  the  sawmill 
or  gristmill  or  development  of  such  numbers  of  blacksmith  shoe- 
makers, etc.,  as  were  needed  in  the  town,  it  was  the  price  or  wage  which 
was  necessary  to  secure  the  continuance  of  the  business  so  absolutely 
vital  to  the  local  needs.  And  I  think,  therefore,  we  are  returning  to 
the  ethical  constructions  of  the  earlier  days. 

Now  there  are  two  ways  that  the  courts,  as  we  know,  have  been 
using  to  reach  a  conception  of  a  just  value.  One  conception  upon  the 
theory  of  what  it  would  cost  to  reproduce  the  property,  which  might 
be  called  an  engineering  conception;  the  other  is  the  history  of  the 
property,  what  it  has  cost.  I  do  not  understand  that  the  courts  have 
yet  decided  the  relative  importance  of  these  two,  and  I  am  sure  that 
what  they  decide  today  would  be  very  different  from  what  they  will 
decide  ten  years  hence.  I  think  we  are  in  a  state  of  flux  on  the  sub- 
ject. The  cost  of  duplication,  however,  cannot  mean  the  same  thing 
as  what  the  property  will  sell  for.  If  it  does,  then  we  are  again  reason- 
ing in  a  circle.  But  I  think  the  cost  of  duplication  which  engineers  have 
in  mind  almost  always  leads  to  a  much  higher  figure  than  the  accounting 
study  of  the  actual  cost.  And  that  is  not  alone  because  of  the  rise  in  the 
value  of  the  land,  although  that  has  been  the  only  subject  that  has  hither- 
to been  prominently  considered  in  the  matter,  but  there  are  other  un- 
earned increments  that  in  most  valuations  are  more  important,  far  more 
important,  than  the  land  question,  and  those  are  the  unearned  incre- 
ments which  are  introduced  in  an  attempt  to  reach  the  cost  of  duplica- 
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ting.  Larger  allowances  for  overhead  charges  are  made  than  have  ever 
been  necessary  in  the  actual  development  of  the  property.  Most  of  our 
utilities,  90  per  cent,  of  the  property  of  our  city  utilities,  and  prob- 
ably over  three-fourths  of  our  railroad  properties,  although  as  to  that 
I  have  not  precise  data,  have  been  developed  by  a  process  of  exten- 
sions of  a  small  existing  property  to  start  with.  Those  extensions 
have  not  required  any  large  increase  of  the  normal  engineering  and 
supervisory  force  that  was  necessary  for  the  operation  of  the  road; 
and  so  the  costs  do  not  appear  to  any  large  extent  in  the  construction 
records,  but  even  if  they  do,  even  if  an  attempt  be  made  to  place  there 
a  due  proportion  of  the  entire  engineering  and  supervising  expense 
of  the  road  during  the  years  that  construction  is  going  on,  taking  it 
out  from  the  operating  and  putting  it  into  the  construction  side,  you 
still  do  not  get  as  large  a  percentage  as  it  is  normal  and  natural  and 
proper  for  engineers  to  assume,  if  the  whole  road  is  to  be  constructed 
within  five  years  with  your  entire  engineering  and  supervisory  staff 
necessarily  devoted  to  reconstruction.  The  same  is  true  of  taxes  and 
interest  during  construction.  Those  items  are  not  appreciable  in  the 
average  piecemeal  construction,  and  so  far  as  they  exist,  are  paid  by 
the  public  as  part  of  the  operating  expenses  of  the  road  or  of  a  utility. 
The  cost  of  developing  the  business  is  coming  to  be  considered  as  a 
logical  part  of  the  duplication  method,  if  we  are  going  to  accept  that 
method  and  carry  it  through  from  beginning  to  end,  but  that  cost 
of  developing  the  business  to  a  very  large  degree  meant  little  histori- 
cally, or  it  was  charged  as  part  of  the  promotion  and  new  business,  and 
charged  into  operating  expense,  where  all  accounting  required  it 
should  be  placed. 

In  view  of  all  these  things,  the  study  of  the  actual  cost  of  a  property 
is  apt  to  result  in  a  very  much  less  amount  than  the  estimate,  no  mat- 
ter how  honestly  and  carefully  made,  of  the  cost  of  duplicating;  and 
the  land  is  only  one  of  those  elements  that  makes  the  difference,  as 
I  have  tried  to  explain. 

Now  it  is  not  my  purpose  to  say  that  the  cost  of  the  road  is  the 
only  matter  to  be  considered.  Even  if  it  were  put  up  in  that  way 
to  the  courts  today,  they  may  still  have  a  very  large  respect  for  the 
other  and  engineering  estimate,  and  we  all  have  to  take  into  account 
the  condition  of  the  public  mind  and  of  the  courts.  However,  we  may 
believe  on  the  subject,  I  think  we  all  can  agree  that  it  is  a  matter  of 
great  importance  to  present  side  by  side  the  best  and  most  honest  esti- 
mates we  can  get  of  the  cost  of  duplication,  and  on  the  other  side  the 
actual  cost.  The  court  in  the  Minnesota  Rate  case  has  dropped  certain 
expressions  indicating  a  preference  for  the  cost  of  duplication;  but 
on  the  other  hand,  they  have  made  use  of  the  historical  theory  when 
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they  rejected  not  only  the  use  of  multiples  but  all  overhead  charges 
of  land  such  as  engineering  charges,  supervision,  taxes,  and  interest 
during  construction,  and  so  forth,  on  the  land  value.  They  state  they 
do  not  go  into  a  consideration  of  the  equipment  because  that  was  not 
necessary  in  the  case  before  them  with  the  Courts,  therefore,  leaving 
the  matter  open,  partly  squinting  one  direction  and  partly  the  other, 
I  believe  that  it  is  of  vital  importance  to  establish  the  contention  that 
the  just  thing  is  to  secure  a  proper  return  on  the  actual  sacrifice  of  the 
investor. 

Now  what  can  the  accountants  do,  or  what  can  be  done  with  the 
study  of  this  historical  side?  In  the  first  place,  of  course,  we  can 
study  the  land  grant  side,  we  can  study  the  extent  of  donations,  we  can 
study  the  extent  to  which  property,  land  and  rights  of  way,  have  been 
taken,  even  without  donations,  but  simply  squatted  upon,  as  has  taken 
place  in  some  cases,  and  I  am  told  to  a  considerable  extent  in  some 
parts  of  this  country.  And  then  when  it  comes  to  the  actual  equip- 
ment of  a  utility,  we  can  frequently  go  back  for  10  or  20  years;  in 
some  cases  we  can  go  back  very  much  further.  It  was  possible,  for 
example,  in  the  Chicago  telephone  investigation/  for  my  accountants 
to  go  back  to  almost  the  very  beginning,  to  1880,  two  years  after  the 
industry  was  started  in  Chicago.  It  has  been  possible  to  do  that  in 
several  other  investigations  of  public  utilities.  There  are  railroads 
where  this  thing  can  be  done.  In  many  cases,  of  course,  it  cannot  be 
done.  But  suppose  we  are  able  to  go  back  in  some  roads  in  a  dis- 
trict, for  50  years,  and  in  other  roads  can  go  back  only  20  years ;  then 
we  will  have  to  introduce  in  the  cost  study  estimates,  just  as  we  do  in 
the  duplication  theory.  But  we  do  not  have  to  introduce  as  large 
a  proportion  of  estimate  because  we  only  have  to  apply  the  estimate 
to  that  portion  of  the  property  which  was  built  before  authentic  rec- 
ords began  to  be  preserved.  So  that  the  objection  to  the  cost  theory, 
that  you  cannot  apply  it  in  many  cases  completely,  would,  if  logically 
applied,  result  in  completely  throwing  out  the  reproduction  theory, 
which  is  all  estimate.  The  unit  prices  of  roads  or  other  utilities  built 
in  the  same  section  of  country  for  the  period  prior  to  20  or  30  years 
ago,  will  furnish  very  many  elements  which  will  be  of  vital  importance 
in  following  down  this  estimate  for  a  period  for  a  particular  utility  be- 
yond which  the  records  go.  Engineers  will  be  of  vital  help  in  that, 
as  in  so  many  other  directions,  but  it  is  primarily  a  study  of  the 
actual  cost  of  the  system. 

Then  again,  we  often  speak  of  the  cost  of  a  utility  as  if  it  only  could 
apply  to  the  cost  from  the  beginning.  We  may  utilize  the  theory 
in  another  direction,  as  suggested  by  Whitten  in  his  valuable  book 
on  the  Valuation  of  Public  Utilities,  which  I  suppose  most  of  you 
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have  seen,  and  which  has  much  confirmation  in  recent  decisions.  As- 
suming that  a  company  is  likely  to  be  given  some  consideration  in  the 
courts  from  the  rise  in  the  value  or  cost  of  labor  today  and  changes 
in  material  compared  with  years  ago,  one  may  use  the  cost  as  worked 
out  from  the  accounts  to  see  what  it  would  cost  to  duplicate  the 
property  today  on  the  basis  of  existing  unit  prices  of  labor  and  ma- 
terial or  the  unit  prices  of  the  last  five  years,  if  you  please,  but  utiliz- 
ing the  method  of  construction  followed  in  actual  practice,  namely, 
the  piecemeal  method.  In  other  words,  take  the  actual  cost  which  you 
have  secured  by  your  first  method,  but  change  your  unit  prices  to 
those  that  prevail  today.  That  is  a  method  that  is  worth  presenting, 
if  it  does  not  seem  to  confuse  the  situation  too  much.  It  is  merely  an- 
other way  of  reaching  a  basis  to  be  considered.  Because,  after  all, 
what  we  can  hope  to  do  now  by  the  accounting  methods  is  merely  to  get 
the  facts  together  without  expecting  the  accountant  or  engineer  to 
decide  the  final  question  of  what  weight  to  be  given,  but  only  prepar- 
ing the  basis  which  will  first  be  used  by  a  Commission,  later  by  the 
courts,  and  probably  very  differently  used  by  both  10  years  hence,  be- 
cause opinions  are  changing  and  even  the  decisions  now  would  be  very 
much  modified  a  few  years  hence. 

I  have  found  the  investigation  by  accountants  exceedingly  valuable 
in  these  directions.  The  engineer  can  cooperate  strongly  in  it,  but 
it  does  not  imply  that  the  engineering  force  cannot  also  go  on  with  their 
independent  study  of  reproduction.  It  is  not  for'  the  purpose  of  wholly 
displacing  that  method  necessarily,  but  for  placing  alongside  of  it  the 
cost  for  the  ultimate  consideration  of  the  courts,  that  I  plead. 

I  will  only  call  attention  now  to  the  last  page  or  two  of  my  paper, 
although  I  probably  have  omitted  some  matters  as  well  as  put  in  some 
that  were  not  here.  (Reading.) 

"In  this  connection  it  becomes  important  to  learn  what  have  been  the 
contributions,  from  time  to  time,  of  the  stock  and  bond  holders,  what 
returns  they  have  received,  how  the  cost  of  construction  has  been  met, 
what  has  become  of  the  earnings,  and  how  much  has  been  paid  for 
advertising,  canvassing  and  other  methods  of  getting  new  business, 
and  whether  or  not  they  have  been  charged  to  operating  expenses, 
where  they  properly  belong.  In  this  way  one  may  have  some  basis 
of  determining  whether  the  property  has  failed  to  pay  reasonable  re- 
turns on  the  investment.  If,  in  spite  of  good  judgment  and  efficient 
management,  it  has  not  done  so,  a  rate  making  body  may  concede  as 
just  and  reasonable,  a  higher  rate  of  return  than  otherwise. 

The  accounting  work  is  also  vital  in  determining  the  amount  spent 
upon  repairs  and  renewals,  management,  promotion,  and  all  other  oper- 
ating expenses.  Only  by  full  data  on  these  points  can  comparative 
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statistics  be  established  with  regard  to  a  reasonable  allowance  for  de- 
preciation and  for  other  operating  expenses. 

In  all  this  work,  the  services  of  the  most  capable  and  highly  trained 
accountants  are  absolutely  essential.  But  it  is  equally  essential  that 
they  work  under  the  supervision  and  advice  of  broad-gauged  men,  of 
economic  training  and  wide  acquaintance  with  methods  of  engineering 
and  accounting.  Properly  directed,  however,  accountants  who  are 
something  more  than  bookkeepers,  can  search  the  many  and  diverse 
records,  over  a  long  period  of  years,  and  bring  out  the  full  data  for 
recent  periods  and  enough  data  for  the  earlier  years  to  enable  esti- 
mates to  be  made  of  omitted  items,  with  results  far  closer  to  the  facts 
than  engineers  can  make  on  the  reproductive  theory  of  construction 
yet  to  be  undertaken." 

It  is  farthest  from  the  writer's  thoughts  to  minimize  the  work  of 
engineers  in  rate  cases.  Their  work  is  both  valuable  and  essential.  It 
is  to  them  we  must  look  for  an  inventory  of  the  property  now  in  use 
and  the  determination  whether  it  is  well  adapted  to  its  purpose,  and 
gives  evidence  of  being  economically  and  wisely  built,  and  properly 
maintained. 

For  we  may  study  the  cost  in  two  ways.  Where  we  cannot  go  back 
to  the  early  history,  we  have  found  it  exceedingly  important  to  take" 
the  inventory  of  today  and  find  how  much  of  that  we  can  trace  back 
in  the  books.  We  may  find  that  three-fourths  of  that  may  be  found  to 
have  actually  cost  a  certain  sum,  a  gross  cost,  a  cost  which  will  be 
another  method  of  approaching  the  subject. 

"Where  the  records  are  fragmentary  the  engineer  can  work  hand  in 
hand  with  the  accountant  in  restoring  the  history  of  actual  costs.  In 
the  settlement  of  these,  and  many  other  problems  we  must  depend 
upon  the  engineer.  It  is  merely  the  contention  of  the  writer  in  this 
paper  that  unless  the  accounting  data  is  carefully  gathered,  to  show 
actual  costs  of  Construction  and  operation,  the  courts  are  in  danger  of 
being  unduly  impressed  with  large  claims  of  reproduction  cost  which 
have  little  application,  especially  in  the  matter  of  overhead  charges, 
to  the  conditions  under  which  public  utility  properties  are  being  daily 
constructed  and  operated. 

A  large  field  is  thus  opened  to  the  accounting  studies.  Only  by 
such  studies,  pursued  with  equal  ability  to  that  now  put  upon  the  effort 
to  get  an  estimate  of  reproduction  costs,  can  we  meet  the  exaggeration 
and  disregard  of  history  and  justice,  and  the  "delusive  exactness,"  as 
Justice  Holmes  expresses  it,  of  the  reproduction  theory. 

In  connection  with  the  regulation  of  rates  of  municipal  utilities,  it 
has  fallen  to  my  lot  to  lay  special  emphasis  upon  these  accounting 
studies.  This  has  been  especially  true  during  the  past  ten  years.  The 
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results  in  the  Cedar  Rapids  and  Patersoii-Passaic  gas  cases,  the  Des 
Moines  gas  and  water  cases,  the  Chicago  telephone  investigation,  the 
Baltimore  gas  and  electric  light  case,  and  other  cases  upon  which  the 
writer  has  been  engaged,  have  steadily  increased  his  faith  in  the  value 
of  accounting  as  a  most  important  basis,  although  of  course  not  the 
only  one,  to  be  followed  in  seeking  a  fair  basis  for  rate  making. 

In  the  last  analysis,  questions  of  fair  rates  must  be  decided  as  a 
matter  of  public  policy  by  those  especially  trained  for  that  work.  A 
fair  return  on  a  just  basis  will  be  sought.  The  actual,  efficient  sacrifice 
of  the  investor,  as  revealed  in  accounting  and  other  historical  studies, 
supplemented  by  engineering  advice  as  to  the  adaptability  and  present 
condition  of  properties  for  the  purpose  intended,  will  count  far  more 
than  the  estimates  of  engineers  as  to  what  it  will  cost  to  buy  again 
land  that  will  never  be  bought  again,  to  duplicate  property  that  will 
never  have  to  be  duplicated,  and  to  build  up  a  business  that  will  never 
again  have  to  be  built  up. 

Both  our  industrial  structure  and  our  life  in  cities  would  be  incon- 
ceivable without  the  existence  of  the  various  public  utilities  whose 
rights  are  being  investigated.  But  the  cost  of  re-creating  this  struc- 
ture cannot  be  capitalized  to  the  benefit  of  our  public  service  corpora- 
tions. They  bore  but  little  of  the  cost  of  that  development,  and  what 
they  did  bear,  and  the  profits  obtained  and  divided  in  the  process,  will 
be  fully  revealed  by  the  historical  method  as  above  described.  Con- 
siderations of  justice  in  courts  and  regulating  bodies  seeking  to  con- 
serve fairness  and  public  policy  may  then  be  trusted  to  work  out  a  fair 
result  to  all  concerned."  (Applause.) 

The  PRESIDENT.  I  am  advised  by  Mr.  Maltbie,  the  Chairman  of 
the  committee,  that  the  discussion  on  the  paper  just  read  by  Dr.  Bemis 
is  to  be  opened  'by  Commissioner  Burr,,  of  Florida. 

Mr.  BURR,  of  Florida.  Mr.  President  and  gentlemen  of  the  con- 
vention. Some  time  in  September  Mr.  Maltbie  wrote  to  me  asking 
if  I  would  take  part  in  this  discussion,  and  with  reluctance  I  finally 
wrote  him  that  I  would,  with  the  understanding  on  my  part  that  I 
was  to  receive  this  paper  the  1st  of  October.  I  did  not  receive  the 
paper  until  a  few  days  ago,  and  therefore  had  no  opportunity  for  its 
study.  I  want  to  say,  however,  that  it  has  not  been  Mr.  Maltbie's 
fault,  I  find.  It  is  just  due  to  circumstances  that  no  one  seemed  to 
be  able  to  control. 

Mr.  BEMIS.     It  was  not  my  fault,  Mr.  Burr. 

Mr.  BURR,  of  Florida.  No,  it  was  not  your  fault.  I  say  no  one 
seems  to  have  been  able  to  overcome  the  situation.  I  regret  very  much 
not  to  have  had  time  to  study  it  before  talking  upon  a  question  of  such 
importance  as  this.  In  fact,  it  is  too  technical  for  anyone  but  a  trained 
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accountant  to  talk  about,  to  my  mind.  In  view  of  the  circumstances 
stated,  I  have  reduced  what  I  have  to  say  to  writing. 

First,  I  want  to  say  that  we,  as  Commissions,  both  State  and  Fed- 
eral, are  charged  with  fixing  just  and  reasonable  rates  to  be  charged 
the  public.  Under  the  system  that  we  have  been  working,  we  are 
largely  fixing  those  rates  by  guess,  except  so  far  as  comparison  will 
lead  us,  but,  when  you  get  down  to  the  solid  foundation  of  what  is  a 
just  and  reasonable  rate,  there  is  not  a  man  among  us  that  could  say 
what  is  a  just  and  reasonable  rate,  or  just  and  reasonable  rates,  for  a 
common  carrier  to  charge.  Therefore,  in  the  study  which  I  havo  given 
to  the  question  as  a  Commissioner,  along  with  my  other  duties,  and 
the  experience  of  our  Commission  in  cases  in  the  courts  where  we 
have  had  to  justify  our  orders,  we  have  had  investigations  made  of 
the  records  and  accounts  of  railways,  and,  as  this  work  has  progressed, 
I  have  become  more  and  more  impressed  with  the  idea  of  the  use  of 
accountants  in  arriving  at  a  just  solution  of  this  particular  question. 

In  making  a  computation  of  the  fair  value  of  the  property  upon 
which  a  railway  company  or  other  public  service  corporation  is  en- 
titled to  earn  returns  there  have  been  various  methods  suggested,  the 
principal  ones  being  "A — the  cost  of  reproduction,"  which  has  fre- 
quently been  termed  "physical  valuation"  of  the  property  and  B — 
the  amount  of  moneys  invested  in  the  property.  For  some  reason  the 
first  of  these  methods  has  taken  hold  upon  the  popular  as  well  as  the 
legislative  and  executive  fancy  of  our  people  and  government  and  has 
been  quoted  frequently  as  a  panacea  for  all  the  ills  which  have  accrued 
in  railroad  and  other  public  service  corporations,  while  the  second  or, 
it  might  be  denominated  the  "accounting  method,"  has  been  con- 
sidered of  little  or  no  value.  The  first  method  is  open  to  the  severe 
and  unanswerable  objection  that  it  allows  the  railroad  companies  or 
other  public  service  corporations  returns  on  the  "unearned  increment" 
of  their  properties.  This  is  at  total  variance  with  the  principle  upon 
which  these  corporations  obtained  control  of  their  property.  Prop- 
erty once  withdrawn  from  private  to  public  use  should  be  permanently 
and  unalterably  fixed  in  value  at  the  price  at  which  it  is  withdrawn. 
There  should  be  added  to  this  value  only  such  improvements  as  'have 
been  made  and  paid  for  by  the  company.  Should  it  be  objected  to 
this  view  of  the  matter  that  other  businesses  are  allowed  by  the  public 
to  derive  the  profit  resulting  from  an  increased  value  of  their  holdings, 
the  objection  can  be  met  by  the  plain  statement  that  the  railroad,  or 
other  public  service  corporation,  is  not  organized  or  chartered  or  in 
business  for  the  purpose  of  speculating  in  land  values  but  in  business 
for  the  purpose  of  making  money  out  of  the  service  which  they  render 
to  the  public.  There  can  be  no  objection,  however  to  railroad  or  other 
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public  service  corporations  availing  themselves  of  the  increment  in 
value  to  any  of  their  property  and  selling  it  at  a  profit  to  persons  or 
companies  desiring  to  use  the  same  for  business  other  than  a  public 
service  utility,  and  distributing  this  money  to  their  stockholders  as 
an  extra  dividend  for  which  they  should  not  be  called  to  account  in 
any  way  that  would  hamper  their  obtaining  the  .proper  rates  on  their 
public  service  business,  provided  always  that  the  facility  so  disposed 
of  is  reproduced  so  that  the  public  service  is  not  injured  or  the  capital 
account  added  to. 

The  physical  valuation  of  roads,  while  undoubtedly  valuable,  is 
not  the  true  basis  for  determining  the  reasonableness  of  their  public 
service  rates. 

The  true  basis  is  the  amount  of  money  which  has  been  legitimately 
invested  in  the  enterprise  and  on  that,  and  that  only,  can  a  valid  and 
just  claim  be  made  for  a  return.  This  brings  the  "accounting  method" 
into  the  foreground  as  the  prime  factor  for  the  determination  of  the 
justice  of  rates  which  should  be  charged  in  order  to  create  a  reason- 
able return  upon  the  investment.  A  public  service  corporation  should 
be  unable  to  invest  one  dollar  and  one  dollar  only; and  then  be  entitled 
to  earn  upon  two  dollars  because  of  the  fact  that  the  use  to  which  the 
property  is  put  enhances  its  value  to  two  dollars  by  the  attraction  of 
industries  or  population  to  its  immediate  neighborhood. 

One  of  the  objections  to  the  accounting  method  is  that  the  records 
of  the  various  companies  are  so  incomplete  that  the  absolute  amount  of 
money  invested  cannot  readily  be  determined.  This  is,  as  a  general 
proposition,  only  true  where  precautions  have  been  taken  by  the  pro- 
moters of  the  enterprise  to  conceal  its  true  value  through  the  inter- 
position of  construction  companies  or  dummy  contractor's  work.  This 
method  has  frequently  been  followed  in  the  past  and  should  be  pro- 
hibited unless  the  construction  companies'  books  and  records  are  placed 
on  file  in  order  to  show  its  true  cost. 

That  it  is  possible  through  the  records  of  the  companies  themselves 
to  trace  the  dollars 'invested  in  the  company's  property  has  been  demon- 
strated by  the  Commission  of  which  I  am  Chairman,  wherein,  in  one 
case,  a  railroad  company,  which  claimed  that  there  was  no  water  in 
its  composition,  placed  a  "Cost  of  Eoad  and  Equipment"  on  its  books 
of  $156,000,000  while  the  records  of  the  company  itself  showed  con- 
clusively that  $57,000,000  of  the  amount  claimed  as  "Cost  of  Koad 
and  Equipment"  had  never  been  invested  in  the  road,  but  was  simply 
a  "marked  up"  value,  and  just  at  this  point  I  wish  to  say  that  I  have 
the  results  of  this  examination  handy;  I  have  them  here  I  in  this  room 
if  any  gentleman  would  like  to  look  over  them  after  this  discussion  is 
over.  This  is 'not  an  isolated  instance,  there  are  other  roads  operating 
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in  the  state  of  Florida  which  are  in  the  same  condition  but  only  this 
one  is  quoted  to  show  that  an  approximate  value  based  on  the  amount 
of  money  expended  can  be  determined  and  should  be  determined  as  the 
basis  of  the  return  on  the  property.  The  physical  valuation  of  this 
road  on  the  basis  of  present  prices  of  material  and  land  would  and 
will  undoubtedly  be  made  to  show  a  value  in  excess  of  its  book  value 
and  yet  the  stockholders  and  bondholders  have  only  actually  invested 
in  the  property  some  sixty-three  cents  of  every  dollar  claimed  by  the 
books. 

It  is  necessary  to  obtain,  as  is  stated  in  Prof.  Bemis'  article  in  the 
printed  report,  "The  Services  of  the  Most  Capable  and  Highly  Trained 
Accountants,"  "Accountants  Who  are  Something  More  than  Book- 
keepers and  who  can  obtain  the  data  necessary  to  enable  them  to  make 
estmates  on  items  where  the  books  fail  to  show/'  which  items  are 
much  less  than  one  would  imagine  from  the  criticisms  which  have  been 
vented  upon  this  method.  I  agree  with  the  views  of  Professor  Bemis 
that  the  work  of.  the  engineers  is  not  to  be  minimized  and  will  prove 
valuable,  but  I  wish  to  emphasize  that  the  public  are  not  to  be  called 
upon  to  pay  returns  upon  any  money  which  has  not  been  invested 
in  the  railroad  or  other  public  service  corporation. 

When  making  up  this  valuation  due  care  should  be  taken  to  give 
the  corporation  due  credit  for  all  moneys  expended  in  construction 
and  which  may  have  been  charged  to  operating  expense.  At  the  same 
time  the  revenue  available  for  returns  on  the  investment  should  be 
credited  with  this  amount  and  it  should  be  shown  as  an  increased  re- 
turn. This  is  not  as  difficult  for  a  skilled  accountant  to  accomplish 
as  might  be  imagined  from  the  criticisms  of  the  opponents  of  this 
method. 

The  question  then  arises  as  to  the  cost  to  do  the  business.  This 
has  been  met  in  the  case  of  railroads  and  in  other  public  service  cor- 
porations by  the  expense  accounts,  the  depreciation  accounts  and 
wherever  necessary  by  the  amortization  accounts.  Having  de- 
termined this  operating  cost  and  knowing  the  earnings  of  the  company, 
it  is  only  a  question  of  the  subtraction  of  the  former  from  the  latter 
and  the  determination  of  whether  the  balance  which  is  left  as  a 
specialized  net  earning  is  a  proper  amount  for  a  return  upon  the  in- 
vestment. 

Should  we  consider  the  actual  dollars  invested  only  we  could  prob- 
ably allow  a  high  rate  of  return  and  yet  reduce  to  the  public  the  cost 
of  our  public  service  corporations.  Thus  talk,  so  prevalent  in  finan- 
cial circles,  that  money  can  not  be  obtained  for  purposes  of  such  in- 
vestments would  fall  upon  deaf  ears  in  the  face  of  the  returns  which 
could  be  allowed  on  the  monev  actuallv  invested. 
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But  the  subject  assigned  is  broader  than  the  determination  of  the 
value  of  the  investment,  it  includes  also  the  accounting  necessary  to 
determine  the  amount  available,  for  the  proper  return  on  the  invest- 
ment. The  expenses  of  running  the  business  must  be  determined  and 
can  be  determined  with  accuracy.  We  can  even  differentiate  between 
classes  of  business,  such  as  passenger  business  and  freight  business  and 
outside  operations  in  the  railroad  business.  These  two  divisions  can 
be  and  should  be  subdivided  so  that  it  will  be  possible  to  determine  the 
cost  of  as  well  as  the  receipts  from  the  Baggage,  Mail,  Express  and 
other  passenger  by-products,  and  the  cost  of  as  well  as  the  receipts 
of  every  class  of  freight  carried  upon  the  lines  of  the  various  rail- 
roads. 

In  a  public  service  corporation  where,  for  instance,  we  will  say  that 
electric  light,  gas  and  water  are  furnished  by  the  same  corporation  it 
can  be  determined  how  much  expense  as  well  as  how  much  income 
attaches  to  each  business.  The  time  has  come  when  it  is  necessary 
that  these  matters  be  determined. 

In  a  former  address  before  this  Association  I  advocated  strongly 
the  necessity  of  cost  accounting.  I  desire  now  to  denominate  is  as  a 
requisite  without  which  rate  making  is  a  hazardous  guess. 

We  are  possibly  more  interested  in  the  railroads  than  in  all  other 
public  service  propositions,  or,  at  least,  the  following  comments  upon 
that  principal  branch  of  this  subject  can  be  considered  applicable  to 
the  whole. 

Expenses  should  be  so  divided  as  to  show : 

A.  Those  that  accrue  under  the  actual  movement. 

B.  Those  necessary  to  the  actual  movement  but  which  accrue 
independently  of  that  movement. 

C.  Terminal  expense  due  to  actual  movement. 

D.  Terminal  expenses  due  to  initial  handlings: 

1.  At  stations. 

2.  At  yards. 

E.  Traffic  Expenses. 
G.  General  Expenses. 

These  expenses  will  have  to  be  further  subdivided  so  that  move- 
ment expenses  can  be  made  so  as  to  indicate  cost  of  through  trains  and 
local  trains,  and  so  that  terminal  expenses  can  be  divided  between  car- 
load and  less-than-carload  in  order  that  we  may  determine  the  cost  of 
intra-state  and  interstate  business. 
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This  can  only  be  done  and  the  application  made  to  determine  the 
costs  of  each  class  of  business  by  a  careful  analysis  of  each  primary 
expense  account  along  the  above  lines  and  of  the  business  handled. 
This  requires  ability  and  application  of  high  order.  No  more  clerical 
compilation  of  data  can  suffice. 

We  now  come  to  the  points  when  the  accountant  will  call  on  his 
engineer  or  his  mechanical  expert  to  determine  the  probable  life  of 
a  utility.  Even  here  by  a  careful  study  of  previous  conditions  the 
accountant  can  ascertain  the  actual  life  of  the  utility  units  probably 
more  accurately  than  the  engineer  can  estimate.  The  fact  is  that  all 
estimates  are  founded  on  previous  experience  based  on  the  wear  and 
tear  which  has  been  expressed  in  dollars  and  recorded  by  the  account- 
ant. 

We  now  come  to  the  value  of  the  engineer's  work  as  a  supplement 
to  the  accountant's  work.  An  amount  might  be  charged  to  a  construc- 
tion account  for  work  done  or  material  furnished  which  would  be 
erroneous  and  the  accountant  must  depend  upon  the  engineer  or  his 
own  engineering  knowledge  to  determine  whether  or  not  the  prices 
charged  were  correct.  But  this  is  far  from  adopting  the  "reproduction 
value" — it  is  only  using,  as  every  skilled  accountant  would  do,  every 
available  resource  known  in  the  railroad  world  to  determine  his  values. 

As  I  have  said  before,  far  be  it  from  me  to  disparage  the  value  of 
the  physical  valuation  of  the  roads,  but  I  do  emphasize  the  point  that 
the  valuation  so  obtained  is  secondary  in  importance  in  rate  making 
to  the  actual  money  expended  in  the  property,  and  that  the  degree  of 
skill  expended  in  obtaining  this  most  important  value  is  as  great  or 
greater  than  that  expended  in  the  physical  valuation.  We  as  states 
are  vitally  interested  in  the  proper  determination  of  the  value  on  which 
corporations  should  be  permitted  to  earn,  and  we  should  take  precau- 
tions to  see  that  this  end  of  the  Federal  valuation,  now  undertaken, 
receives  proper  consideration  and  is  well  done. 

Mr.  MAI.TBIE,  of  New  York.  I  would  rather  assume  the  responsi- 
bility for  the  paper  not  getting  to  Commissioner  Burr  than  to  have 
anyone  else  take  it,  because  it  will  not  bother  me  to  assume  it,  at  all. 
It  was  unfortunate  that  the  paper  did  not  reach  him  promptly,  but  it 
did  not  worry  me,  because  I  knew  that  Commissioner  Burr  did  not 
need  more  than  24  hours  notice,  and  he  would  get  up  something  good, 
and  I  think  the  facts  have  justified  my  expectation.  I  am  told  by  the 
President  that  there  is  no  special  order  for  two  o'clock  this  afternoon 
and,  as  it  is  your  habit  to  adjourn  at  half  past  twelve,  I  move,  Mr. 
President,  that  we  adjourn  at  this  time  and  that  we  continue  the 
consideration  of  these  papers  at  two  o'clock. 

The  motion  was  dulv  seconded  and  unanimouslv  carried. 
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Whereupon,  at  12.30  o'clock  p.  m.,  a  recess  was  taken  until  2.00 
o'clock  p.  m. 

AFTER  RECESS. 

The  PRESIDENT.  You  will  come  to  order,  gentlemen.  As  I  under- 
stand, we  are  to  continue  the  consideration  of  the  point  that  was  in 
process  of  discussion  when  we  adjourned,  but  Mr.  Thome  has  a  reso- 
lution to  offer  at  this  time. 

PUBLICATIONS  FOR  INTERSTATE  COMMERCE    COMMISSION. 

Mr.  THORNE,  of  Iowa.  The  Librarian  tells  us  that  he  has  great 
difficulty  in  getting  the  decisions  from  the  various  Commissions.  Any- 
body who  has  had  occasion  to  appear  before  Congressional  Committees, 
or  before  the  Supreme  Court,  knows  how  unfortunate  it  is  if  he  can- 
not find  a  report  that  is  needed,  and  for  our  own  good  I  think  this 
resolution  is  a  proper  one,  and  the  Librarian  asks  me  to  introduce  it: 

RESOLVED,  That  each  Commission  shall  place  upon  its  mailing  list  the  Library 
of  the  Interstate  Commerce  Commission,  and  shall  send  to  said  library,  as  soon  as 
issued,  two  copies  of  all  printed  publications. 

I  move  the  adoption  of  this  resolution. 

The  mottion  was  duly  seconded  and  unanimously  agreed  to. 

Mr.  THORNE,  of  Iowa.  Do  you  desire  to  resume  discussion  now  or 
can  I  offer  another  resolution? 

The  PRESIDENT.  I  do  not  feel  like  starting  the  discussion  until  Mr. 
Maltbie  gets  here,  as  it  is  hardly  fair  to  him. 

COMMITTEE  ON  VALUATION. 

MR.  THORNE,  of  Iowa.  This  is  a  motion  on  which  there  will  be  no 
debate,  I  assume.  The  Valuation  Committee  appointed  last  summer 
held  a  meeting  last  evening  and  25  people  tried  to  cooperate,  having 
25  different  ideas,  in  the  framing  of  one  resolution,  and  each  one 
wanted  to  express  his  idea  in  25  different  kinds  of  language.  It  re- 
sulted in  some  hilarity  before  we  got  through,  but  the  resolution  as 
finally  crystallized  was  this: 

RESOLVED,  That  a  committee  of  15  on  valuation  be  appointed  by  the  President 
of  the  Association  in  the  pending  valuation  before  the  Interstate  Commerce  Com- 
mission, such  committee  to  be  appointed  three  from  each  valuation  district  of  the 
Interstate  Commerce  Commission.  Each  subcommittee  of  three  shall  appoint 
one  of  its  members  as  Chairman,  and  the  Chairmen  of  each  subcommittee  shall 
together  constitute  an  Executive  Committee. 

Mr.  Eshleman  has  a  substitute  which  he  is  going  to  offer  but  to 
bring  it  before  the  house,  I  move  the  adoption  of  the  resolution. 
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Mr.  STUTSMAN,  of  North  Dakota.  For  the  purpose  of  bringing  it 
before  the  house,  I  second  the  motion,  not  that  I  promise  to  vote  for  it. 

Mr.  ESHLEMAN,  of  California.  Not  that  I  am  not  fully  in  accord 
with  the  purpose  of  the  motion,  but  I  believe  it  would  be  better  for 
all  concerned  if  it  were  modified  somewhat.  I  was  going  to  write  this 
out,  but  I  think  I  can  state  it  with  sufficient  definiteness  so  that  the 
reporter  can  take  it.  I  move  as  a  substitute  the  following,  that  a  com- 
mittee to  consist  of  a  representative  or  representatives  of  each  state 
be  selected  by  the  Commissions  of  the  several  states  as  a  Committee  on 
Valuation.  In  any  case  where  a  state  shall  have  selected  more  than 
one  representative  such  representatives  to  have  but  one  vote;  the  rep- 
resentatives from  the  states  in  the  several  valuation  districts  to  select 
a  Chairman,  which  Chairman  shall  constitute  a  central  Executive 
Committee.  I  move  that  as  a  substitute. 

The  motion  was  duly  seconded. 

Mr.  ESHLEMAN,  of  California.  I  have  this  reason  for  offering  this 
resolution.  Of  course,  no  state  should  have  the  power  numerically  to 
get  the  better  of  any  other  state,  but  there  may  be  some  states  where 
there  is  more  than  one  Commissioner  or  more  than  one  person  attached 
to  the  Commission  who  is  very  much  interested  in  this  subject.  To 
be  perfectly  frank,  I  will  cite  our  own  Commission.  Three  or  four 
of  us  are  very  much  interested  and  might  be  willing  to  go  to  confer- 
ences of  this  sort,  and  one  might  go  at  one  time  and  another  at  an- 
other time,  and  I  think  it  would  not  be  unfair  to  anyone,  so  that  on 
a  test  vote  we  all  would  have  no  more  than  one  vote.  I  realized,  how- 
ever, that  such  a  committee  would  be  more  or  less  cumbersome,  and 
therefore  I  am  heartily  in  accord  with  a  small  committee  to  consist  of 
the  Chairman  in  the  various  valuation  districts  who  shall  be  appointed, 
which  shall  probably  be  a  more  active  committee.  I  have  tried  to 
explain  why  I  have  moved  the  adoption  of  the  substitute  resolution. 

Mr.  AITCHISON,  of  Oregon.  I  come  from  the  section  of  the  country 
that  the  gentleman  who  preceded  me  and  who  has  made  the  substitute 
motion  comes  from.  I  happen  to  be  president  of  an  association  called 
the  Pacific  Coast  Association  of  Public  Service  Commissioners,  and 
I  know  something  of  the  difficulties  in  getting  these  people  together,  or 
even  representatives  of  them.  It  seems  to  me  that  the  plan  is  one 
which  is  utterly  impracticable  and  I  venture  the  prophecy  that  if  it  is 
carried  out  and  you  endeavor  to  work  on  the  basis  of  a  Commissioner 
from  each  district  constituting  a  committee,  there  never  will  be,  from 
the  district  in  which  Mr.  Eshleman  and  I  both  live,  a  meeting  which 
will  be  at  all  representatively  attended.  It  extends  from  Arizona  to 
California  on  the  south,  and  from  Montana  to  Washington  on  the  north, 
and  the  distances  are  so  great  that  we  might  as  well  come  back  to 
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Washington.  And  you  know,  from  the  attendance  at  the  National 
Conventions,  how  practicable  it  is  for  us  to  get  any  action  at  all  on  a 
basis  of  that  sort. 

Mr.  HENSHAW,  of  Oklahoma.  I  have  voted  on  both  sides  of  this 
question  three  times,  but  I  am  in  favor  of  either  proposition.  It  does 
seem,  however,  that  more  harmony  would  be  promoted  by  a  com- 
mittee to  consist  of  representatives  of  each  state,  but  I  am  not  here  to 
discuss  it  but  to  vote,  therefore  I  move  the  previous  question. 

Mr.  ESHLEMAN,  of  California.   May  I  have  a  chance  to  say  a  word. 

(Response  of  noes.) 

Mr.  ESHLEMAX,  of  California.  I  was  going  to  try  to  fix  it  so  you 
could  all  vote  for  it. 

The  PRESIDENT.  If  I  were  to  put  the  motion  I  suppose  I  should 
put  the  question  "shall  the  main  question  now  be  put,"  but  the  matter 
before  the  house  is  on  the  substitute  motion  of  Mr.  Eshleman,  of  Cali- 
fornia, in  substitution  for  the  motion  of  Mr.  Thorne,  of  Iowa.  I  do 
not  know  whether  those  who  have  come  in  since  the  motions  were  made, 
understand  the  difference. 

Mr.  DOTY  of  Ohio.     Not  unless  they  are  mind  readers. 

The  PRESIDENT.  I  will  try  to  state  them.  Mr.  Thorne  offered  a 
resolution  to  the  effect  that  the  President  of  the  Association  appoint 
a  Valuation  Committee  of  15,  three  from  each  valuation  district,  to 
organize  and  appoint  a  Chairman,  and  the  Chairmen  of  those  valua- 
tion districts  to  constitute  a  general  committee  of  five  or  an  Executive 
Committee  in  this  valuation  work,  to  work  in  connection  with  the 
Interstate  Commerce  Commission.  Mr.  Eshleman's  substitute  is  that 
each  Commission  appoint  one  or  more  members  of  a  general 
committee,  and  that  those  members  so  appointed  in  each  valuation 
district  should  appoint  a  Chairman,  and  then  those  Chair- 
men would  be  a  general  committee  of  five.  The  question  now  is  on 
the  substitute  offered  by  Mr.  Eshleman. 

Mr.  ESHLEMAN,  of  California.  I  was  going  to  add  to  that  motion, 
but  the  previous  question  has  been  urged,  that  if  the  sub-committees  in 
the  various  valuation  districts  do  not  meet  and  elect  a  Chairman 
within  60  days,  that  the  President  of  this  association  be  empowered 
to  appoint  such  Chairman.  That  is  the  motion  that  I  now  make,  and 
it  is  on  the  adoption  of  that  motion  that  the  question  is  called  for. 

The  PRESIDENT.  We  will  admit  the  amendment  to  the  substitute 
on  the  lines  that  Mr.  Eshleman  stated.  Are  you  ready  for  the  ques- 
tion on  the  substitute  motion? 

Mr.  DOTY,  of  Ohio.  Does  that  delay  the  appointment  and  organiza- 
tion of  this  Valuation  Committee  for  60  days  ? 
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Mr.  ESHLEMAN,  of  California.  Not  at  all.  It  is  just  to  fill  the 
vacancies,  if  they  do  not  do  it  themselves. 

Mr.  DOTY,  of  Ohio.  If  they  do  not  do  it  for  60  days  the  President 
will  not  know  that  he  is  to  appoint  or  not.  lie  would  be  advised  at  the 
end  of  60  days,  but  there  will  not  be  any  committee  for  60  days. 

Mr.  ESHLEMAN,  of 'California.  They  will,  except  that  one.  The 
only  desire  of  that  addition  is  to  get  around  the  difficulty  of  Mr. 
Aitchison,  and  I  think  it  is  about  the  way  it  would  happen,  that 
some  districts  would  get  together  within  60  days  and  would  have  their 
meeting  and  there  would  be  a  committee  of  five,  or  six  or  four  ap- 
pointed, and  at  the  end  of  60  days  the  Chairman  will  have  to  add 
enough  to  make  the  committee  complete. 

The  PRESIDENT.  Are  you  ready  for  the  question  on  the  substitute 
motion  ? 

The  motion  being  put  and  there  being  a  division,  a  rising  vote  was 
taken,  nine  members  voting  in  the  affirmative  and  fifteen  in  the  nega- 
tive. 

The  PRESIDENT.  The  motion  is  lost.  The  question  is  now  upon 
the  original  motion,  offered  by  Commissioner  Thome,  of  Iowa,  which 
I  stated  a  few  moments  ago. 

The  motion  was  agreed  to. 

THE  ACCOUNTING  SIDE  OF  RATE  MAKING. 

Mr.  THORNE,  of  Iowa.  Mr.  President,  the  only  exception  I  take 
to  Mr.  Bemis'  discussion  this  morning  is  to  the  statement  to  the  effect 
that  the  courts  have  adopted  the  phrase  fair  value  and  not  adopted 
present  value.  I  think  this  is  wholly  a  matter  of  terminology;  it  is 
the  curse  of  Babel  still  visited  upon  us,  the  confusion  of  tongues;  but 
the  statement  in  that  form  is  not  correct,  and  I  think  it  was  merely 
a  slip  of  the  tongue,  as  Mr.  Bemis  has  intimated.  I  hand  to  the 
secretary 

MR.  BEMIS.     May  I  correct  that  and  state  what  I  meant? 

Mr.  THORNE,  of  Iowa.  Just  a  moment.  I  want  to  hand  to  the 
secretary  a  list  of  cases,  State,  Federal  and  in  the  Supreme  Courts, 
wherein  present  value  or  fair  value  as  of  the  present  time  has  been 
adopted  as  the  basis.  I  will  not  take  the  time  to  read  this,  but  will 
refer  to  one  decision  as  illustrative.  Justice  Brewer  in  Getting  vs. 
Kansas  City  Stock  Yards  Company,  183  U.  S.,  79,  91,  held:  "It  (this 
court)  has  declared  that  the  present  value  of  the  property  is  the  basis 
by  which  the  test  of  reasonableness  is  to  be  determined." 

Now  Mr.  President,  that  expression  is  not  intended  to  mean  that 
original  cost  is  not  one  factor  to  be  considered.  In  fact  it  may  be  the 
controlling  factor  to  be  considered.  "Notice  what  the  court  goes  on  to 
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state:  "although  the  actual  cost  is  to  be  considered  and  that  the  value 
of  the  services  rendered  to  each  individual  is  also  to  be  considered." 
Consequently  I  urge  again  the  statement  that  I  made  this  morning, 
this  is  not  a  question  of  merit  between  us,  it  is  a  question  of  terms; 
and  I  think  we  are  butting  our  heads  against  a  stone  wall,  to  try  to 
change  the  use  of  certain  words.  What  we  should  try  to  do  is  to  get 
those  words  defined  right,  and  I  am  in  favor  of  Mr.  Bemis'  idea  of  fair 
value,  and  I  am  in  favor  of  using  that  fair  value  and  present  value  as 
practically  interchangeable,  as  the  courts  have  done.  I  look  upon  the 
discussion  given  by  Mr.  Bemis  as  one  of  the  most  able  upon  this  sub- 
ject that  we  have  had.  I  think  that  Professor  Bemis  is  a  man  of 
great  ability,  who  will  have  a  magnificent  opportunity  to  render  a 
great  service  to  the  country,  and  that  he  will  do  so. 

Judge  Thayer  in  Getting  v.  Kansas  City  Stock  Yards  Co.,  82  Fed.,  850, 
855- 

When  property  is  valued  with  reference  to  its  income-producing  capacity,  it 
is  clear  that  the  owner  thereof  is  entitled  to  the  benefit  of  any  appreciation  in 
value  above  the  original  cost  and  the  cost  of  improvements,  which  is  due  to  what 
may  be  termed  natural  causes. 

Justice  Brewer  in  Getting  v.  Kansas  City  Stock  Yards  Co.,  183  U.  S.,  79, 
91   (Nov.  25,  1901). 

It  (this  court)  has  declared  that  the  present  value  of  the  property  is  the  basis 
by  which  the  test  of  reasonableness  is  to  be  determined,  although  the  actual  cost 
is  to  be  considered,  and  that  the  value  of  the  services  rendered  to  each  individual 
is  also  to  be  considered. 

Circuit  Judge  Ross  in  San  Diego  Land  &  Town  Co.  v.  National  City,  74 
Fed.,  79  (May  4,  1896),  83,  84. 

If  one  has  property  to  sell,  it  is  its  present  value  that  is  looked  to,  one  element 
of  which  may  properly  be  its  cost;  but  one  element  only.  So,  too,  if  one  has 
property  to  lease,  it  is  its  present  value,  rather  than  its  cost,  upon  which  the 
amount  of  rent  is  based.  *  *  *  Where  the  public  undertakes  to  reduce  the 
rates  to  be  charged  for  the  use  of  such  property,  it  is  its  present  value,  and  not 
its  cost,  that  must  be  taken  as  a  basis  upon  which  to  fix  reasonable  and  just  rates ; 
having  due  regard  to  the  cost  of  its  maintenance,  to  its  depreciation  by  reason  of 
wear  and  tear,  and  also  to  the  rights  of  the  public. 

Justice   Harlan  in   San  Diego   Land  &  Town   Co.  v.  National  City,   174 
U.  S.,  739,  757-8  (May  22,  1899). 

What  the  company  is  entitled  to  demand,  in  order  that  it  may  have  just  com- 
pensation, is  a  fair  return  upon  the  reasonable  value  of  the  propertv  at  the 
time  it  is  being  used  for  the  public. 

(Italics  are  mine.) 
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Justice  Peckham  in  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.,  19,  52. 

And  we  concur  with  the  court  below  in  holding  that  the  value  of  the  property 
is  to  be  determined  as  of  the  time  -when  the  inquiry  is  made  regarding  the  rates. 
If  the  property,  which  legally  enters  into  the  consideration  of  the  question  of 
rates,  has  increased  in  value  since  it  was  acquired,  the  company  is  entitled  to  the 
benefit  of  such  increase. 

(Italics  are  mine.) 

Justice  Holmes  in  San  Diego  Land  &  Water  Co.  v.  Jasper,  189  U.  S.,  439, 
442   (April  6,  1903). 

It  is  no  longer  open  to  dispute  that  under  the  Constitution,  "What  the  com- 
pany is  entitled  to  demand,  in  order  that  it  may  have  just  compensation,  ii  a  fair 
return  upon  the  reasonable  value  of  the  property  at  the  time  it  is  being  used  for 
the  public."  San  Diego  Land  &  Town  Co.  z/.  National  City,  174  U.  S.,  739,  757, 
that  is  decided,  and  is  decided  as  against  the  contention  that  you  are  to  take 
the  actual  cost  of  the  plant,  annual  depreciation,  etc.,  and  to  allow  a  fair  profit  on 
that  footing  over  and  above  expenses. 

Judge  Simonton  in  Mathew  v.  Board  of  Corporation  Commissioners  of 
North  Carolina,  106  Fed.,  7,  9   (Feb.  5,  1901). 

In  estimating  the  value  of  the  property,  we  must  take,  not  what  was  its  value,  in 
the  past,  nor  what  it  cost,  nor  what  it  would  cost  to  duplicate  it,  but  the  estimate 
must  be  based  -on  its  present  value. 

Judge  Farrington  in  Spring  Valley  Water  Works  v.  San  Francisco,   192 
Fed.,  137,  145-6  (Oct.  21,  1911). 

What  the  company  is  entitled  to  demand  in  order  that  it  may  have  just  com- 
pensation, is  a  iair  return  upon  the  reasonable  value  of  the  property  at  the  time 
it  is  being  used  for  the  public.  *  *  * 

The  most  important  factor  to  be  determined  is  the  value  of  the  property — The 
value  to  be  ascertained  is  the  value  at  the  time  of  the  inquiry. 

Justice   Peckham  in    Stanilaus  County  v.   San  Joaquin  and  King's  River 
Canal  and  Irrigation  Co.,  192  U.  S.,  201,  213,  214   (Jan.  18,  1904). 

It  is  not  confiscation  nor  a  taking  of  property  without  due  process  of  law,  nor  a 
denial  of  the  equal  protection  of  the  laws,  to  fix  water  rates  so  as  to  give  an  income 
of  6  per  cent,  upon  the  then  value  of  the  property  used. 

(Italics  are  mine.) 

Judge  Evans  in  Cumberland  Telephone  &  Telegraph  Co.  v.  City  of  Louis- 
ville,   187   Fed.,  637,  642    (April  25,    1911). 

The  ascertainment  of  the  present  value  of  the  company's  plant  is  therefore  a 
matter  of  prime  importance,  and  the  subject,  speaking  generally,  may  be  viewed 
from  many  standpoints,  as  to  which  it  may  suffice  for  present  purposes  to  sug- 
gest that  if  the  expenditures  in  the  construction  and  equipment  of  a  public  utility 
corporation  have  been  absurdly  extravagant  and  wasteful  it  would  not  be  admis- 
sible to  say  that  such  outlays  fairly  indicated  the  real  value  of  its  plant  nor  in 
such  a  state  of  case  that  rates  should  be  fixed  upon  a  scale  that  would  pay  ordi- 
nary dividends  upon  a  licentiously  extravagant  cost  of  property,  and  similar 
considerations  might  apply  if  fictitious  values  were  the  result  of  "watering"  the 
stock.  On  the  other  hand,  if  property  had  been  obtained  at  a  price  far  below 
its  real  value  in  better  hands,  or  if  some  one  of  the  many  accidents  or  unsuspected 
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reasons  for  a  large  increase  should  fortunately  operate  to  double  the  value  of  a 
plant  it  would  not  be  just  nor  reasonable  to  confine  ourselves  to  the  lower  or 
former  value  not  to  say  that  such  former  value  continued  to  be  the  real  one. 
The  value  of  a  plant  may  depend  upon  good  fortune,  upon  good  management, 
or  upon  fortuitous  circumstances,  but  in  every  event  the  "reasonable  value  of  the 
property  "at  the  time  it  is  used  for  the  public"  is  the  value  we  are  to  ascertain 
for  the  purposes  of  this  controversy. 

Judge  Hayes  in  Pioneer  Telephone  &  Telegraph  Co.  v.  Westenhaver,  23 
Okla.  429,  118  Pac.,  354  (Jan  10,  1911). 

The  rate  is  fair  when  its  application  will  yield  a  fair  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  is  being  used  for  the  public. 
(Italics  are  mine.) 

PRESENT  VALUE. 

Judge   Ladd  in   Cedar  Rapids   Gas   Light   Co.   v.   Cedar   Rapids,   144    la., 
426,  432  (May  4,  1909). 

There  is  no  controversy,  however,  if  we  understand  counsel  rightly,  but  that 
the  company  is  entitled  to  have  its  property  appraised  at  its  fair  value  in  December, 
1906. 

(Italics  are  mine.) 

The  PRESIDENT.     Mr.  Bemis,  do  you  desire  to  say  anything  ? 

Mr.  BEMIS.  I  was  only  going  to  say,  but  I  think  it  is  pretty  well 
cleared  up,  that  the  point  I  meant  to  make  was  that  the  court  insists 
upon  the  use  of  the  word  "fair"  before  "value" ;  sometimes  they  use 
"value"  and  sometimes  "present  value,"  and  I  was  not  trying  to  draw 
any  antithesis  between  value  and  present  value,  but  as  between  one  or 
both,  with  or  without  the  word  fair  preceding  it;  it  was  fair  value  or 
fair  present  value  on  the  one  hand,  which  is  what  I  think  they  mean, 
and  not  merely  value,  without  the  presence  of  the  word  fair.  The 
word  fair  becomes  an  essential  feature  and  introduces  the  ethical  ele- 
ment. 

Mr.  STAPLES,  of  Minnesota.  With  the  view  of  promoting  the  in- 
terests of  the  Association  and  with  the  idea  of  giving  all  who  desire  to 
do  so  an  opportunity  to  take  part  in  this  discussion,  I  think  it  timely 
that  a  motion  be  made  at  this  time,  so  that  all  may  be  advised  on  the 
question  as  to  the  amount  of  time  which  may  be  devoted  to  this  ques- 
tion. Personally  I  believe  it  the  most  important  topic  we  will  have.  I 
do  not  desire  to  sidetrack  other  questions,  but  I  believe  we  should  have 
all  the  time  possible  devoted  to  this  question  and  with  that  object  in 
view  I  make  the  motion  that  so  much  of  the  afternoon  as  may  be 
necessary  or  required  shall  be  devoted  to  the  discussion  of  these  papers. 

The  PRESIDENT.  Mr.  Staples,  we  have  a  special  order  at  three 
o'clock. 
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Mr.  STAPLES,  of  Minnesota.  I  made  my  motion  with  that  knowl- 
edge, and  the  Association  also  has  that  knowledge,  but,  as  I  was  in- 
formed by  one  of  the  members  yesterday,  the  gentleman  interested  in 
that  question  can  defer  the  presentation  of  his  paper  to  some  later  time, 
at  this  session,  as  I  understood  it. 

The  PRESIDENT.  You  have  heard  the  motion.  Is  there  any  second 
to  the  motion  ? 

Mr.  KILPATEICK,  of  Illinois.  I  want  to  call  the  attention  of  this 
Commission  to  the  fact  that  I  have  here  a  report  that  I  have  prepared, 
on  a  very  important  question,  and  I  think  it  ought  to  be  discussed  by 
this  convention.  It  is  looking  toward  the  same  thing.  It  happened  a 
year  ago,  that  on  Saturady  morning,  the  last  day,  or  in  the  afternoon, 
I  was  permitted  to  read  the  report  on  Safety  Appliances.  It  was 
acknowledged  by  all  of  the  gentlemen  present  that  it  should  have  been 
considered  earlier  in  the  session,  and  it  looks  now  as  though  I  would 
be  kept  here  until  Saturday  morning  or  afternoon,  for  the  presentation 
of  this  report ;  it  ought  not  to  be  carried  over  that  length  of  time. 

Mr.  THORNE,  of  Iowa.  You  can  have  my  place,  Mr.  Kilpatrick,  in 
the  forenoon. 

The  PRESIDENT.     I  have  heard  no  second  to  the  motion. 

The  motion  was  duly  seconded,  and  agreed  to. 

Mr.  DOTY,  of  Ohio.  I  move  that  the  time  given  to  each  person  who 
may  talk  upon  the  pending  question  be  limited  to  10  minutes,  except 
that  time  be  granted  to  the  Chairman  of  the  committee,  at  any  time  he 
may  choose,  to  address  the  convention  on  this  subject. 

The  motion  was  seconded. 

The  PRESIDENT.  You  have  heard  the  motion  by  Mr.  Doty,  of  Ohio. 
What  is  your  pleasure  ? 

Mr.  STAPLES,  of  Minnesota.  Of  course,  that  motion  is  entirely  in- 
consistent with  the  motion  which  has  already  been  adopted,  but,  if 
such  action  is  to  be  taken,  it  certainly  should  not  limit  those  who  are 
to  present  special  papers  upon  this  topic  to  ten  minutes. 

Mr.  DOTY,  of  Ohio.  That  is  true.  I  thought  all  the  papers  had 
been  delivered.  I  quite  agree  with  that  part  of  it,  but  so  far  as  the 
general  discussion  is  concerned,  it  is  not  inconsistent  with  the  action 
already  taken,  as  we  have  concluded  to  put  in  the  afternoon  on  the 
discussion  of  this  subject,  and  there  are  20  or  25  people  here  and,  if 
you  multiply  that  by  10,  it  does  not  take  long  to  estimate  where  you 
will  land ;  they  will  take  up  all  the  time  until  five  o'clock. 

The  PRESIDENT.  The  motion,  as  it  stands,  is  that  the  time  for  dis- 
cussion be  limited  to  10  minutes  for  each  person  taking  part,  except 
those  reading  special  papers  and  the  Chairman  of  the  Committee. 

The  motion  was  agreed  to. 
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The  PRESIDENT.  It  is  so  ordered.  Are  you  ready  to  continue  the 
general  discussion  on  the  paper  of  Dr.  Bemis  ? 

Mr.  DUFFY,  of  the  American  Electric  Railway  Accountants  Asso- 
ciation. From  the  public  utility  companies  standpoint,  I  have  been 
very  much  impressed  with  the  paper  of  Mr.  Maltbie  and  the  discussion 
on  various  sections  of  it,  particularly  Mr.  Eshleman's  and  Dr.  Bemis' 
remarks  with  regard  to  the  consideration  of  the  cost  of  the  property, 
in  determining  what  shall  establish  the  rates.  We  in  Milwaukee  have 
been  through  several  rate  hearings,  and  it  is  a  very  important  matter 
to  us.  We  operate  electric  railways,  electric  light  and  power  systems 
and  gas  systems,  and  the  thought  that  I  would  like  to  inject  into  this 
discussion  is  that,  in  the  consideration  of  the  cost  of  the  property,  that 
all  of  the  costs  be  taken  into  consideration  with  respect  to  what  might 
be  determined  or  considered  abandoned  property  or  investment  in 
property  lost  by  reason  of  public  requirement  or  otherwise.  For  ex- 
ample, we  have  on  the  steam  railroad  lines  the  abandonment  of  grades 
and  other  physical  characteristics  of  construction;  we  have  the  substi- 
tution of  the  steel  car  for  the  wooden  car;  we  have  in  the  electric 
railway  system  the  evolution  which  I  have  gone  through  with  person- 
ally, from  horse  to  cable,  and  from  cable  to  electric,  three  investments 
in  one  property.  All  of  these  costs,  in  so  far  as  they  are  wisely  made 
and  as  the  best  judgment  and  as  the  honesty  and  sincerity  of  purpose 
at  the  time  might  determine,  should  be  taken  into  consideration.  For 
example,  in  St.  Louis  I  know  of  an  investment  of  upwards  of 
$3,000,000  in  some  lines  there,  in  cable  lines,  which  has  been  abso- 
lutely thrown  away,  and  at  that  time  we  had  no  less  an  authority  than 
Sidney  H.  Short,  who  worked  experimentally  and  we  spent  thousands 
of  dollars  getting  his  advice,  to  determine  whether  or  not,  at  that 
time,  which  was  in  1890,  we  could  substitute  for  the  slaw  going  but 
reliable  horse  the  then  apparently  toy  motor.  My  judgment  at  that 
time  was  that  the  cable  was  the  only  practicable  thing.  I  am  simply 
using  that  as  an  illustration.  I  do  not  wish  to  take  up  your  time,  and 
I  thank  you  for  your  attention. 

Mr.  POWELL,  of  Nebraska.  We  touched  on  this  question  in  the  dis- 
cussion of  annual  accounting  the  other  day.  The  Nebraska  Commis- 
sion has  been  through  that  subject  and  it  might  not  be  amiss  to  briefly 
give  you  our  experience,  at  this  time.  The  question  of  what  the  proper 
maintenance  of  the  telephone  plants  of  the  state  should  be  was  one  of 
vital  importance ;  and,  in  order  that  we  might  get  some  figures  on 
which  to  base  the  rates  in  the  state,  we  made  a  study  of  the  Nebraska 
telephone  company's  property  for  13  years.  During  these  13  years 
we  took  into  account  the  change  from  grounded  circuit  to  metallic 
circuit,  and  from  magneto  service  to  ground  battery,  and  from  open 
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wire  to  cable.  We  did  that  for  the  purpose  of  taking  care  of  just  the 
matters  that  the  gentleman  speaks  of.  We  have  termed  that  a  "his- 
torical depreciation  method"  of  arriving  at  what  the  future  shall  be. 
So  far  as  we  have  applied  that,  which  has  been  specific  in  the  street 
car  case,  we  have  found  it  works  very  nicely.  We  base  our  conclu- 
sions on  the  cost  of  the  property  as  we  find  it  from  the  books,  divided 
into  the  total  amount  of  maintenance  from  all  sources,  city  regula- 
tion, obsolescence,  current  repairs  and  everything  else,  and  assuming 
and  really  proving  that  the  cost  on  the  books  will  be  the  same  as  re- 
production new,  at  the  time  that  the  property  was  placed  in  the  plant. 
Mr.  MALTBIE,  of  New  York.  Mr.  President,  may  I  say  a  few 
words  on  this  latest  theory  which  Mr.  Duffy  has  presented  ?  I  under- 
stand that  what  we  are  talking  about  now  is  the  fair  value  of  the 
property.  We  are  not  talking  about  the  rate  of  return  at  all.  I  think 
we  all  clearly  understand  that,  and  I  want  to  start  with  that  under- 
standing, because  I  might  agree  with  Mr.  Duffy  on  some  of  these 
points,  if  we  were  discussing  rate  of  return.  But  the  theory  to  my 
mind  that  every  additional  patch  you  put  on  your  trousers,  every  time 
you  get  your  shoes  re-soled,  every  time  you  put  a  new  roof  on  your 
house  and  take  off  the  old  one,  that  you  add  to  the  value  of  the  prop- 
erty, is  something  that  I  cannot  understand.  Now,  I  am  willing  to 
admit  that  street  railway  finance  may  be  beyond  my  comprehension 
and  that  I  do  not  understand  how  it  ought  to  be  handled ;  but  if  there 
is  some  magic  in  these  public  utilities  which  places  them  in  a  different 
class  by  themselves,  so  that  the  same  theories  do  not  apply  to  them 
that  apply  to  the  ordinary  property  which  you  and  I  know  something 
about  (as  we  all  have  to  have  trousers  and  know  what  an  additional 
patch  means) — I  would  like  to  see  the  justification  for  it.  But  for  one 
I  cannot  understand  why,  every  time  you  change  the  motive  power  on  a 
railroad,  you  are  adding  to  the  value  of  that  property.  Think  what 
you  are  going  to  have  after  awhile.  You  first  start  out  with  horse 
cars  and  there  you  have  got  a  value;  then  you  put  in  cables  and  you 
have  an  additional  value  which  you  add ;  then  you  put  in  electric  lines, 
that  is,  conduit  electricity,  and  you  have  an  additional  value;  then 
perhaps  something  else  conies  along  after  awhile,  like  storage  battery 
cars  and  you  adopt  that  system  of  transportation.  Now  you  have  four 
values.  Something  conies  along  in  the  future  which  we  do  not  see 
now,  compressed  air  or  some  other  kind  of  air,  and  you  have  another 
kind  of  value  there ;  and  every  time  you  do  that  you  are  adding  to  the 
value  of  the  property  and  you  are  adding  to  the  amount  upon  which 
you  are  entitled  to  a  fair  return.  Now  that  has  been  done,  with  the 
result  that  in  New  York  we  have  companies  that  have  three  capitaliza- 
tions for  one  property.  Now  I  do  not  believe  that  commends  itself 
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to  any  fair  man.  I  know  it  does  not  commend  itself  to  the  courts, 
because  the  courts  have  said  so.  It  is  not  the  property  that  has  been 
there  in  the  past  that  they  are  talking  about,  it  is  the  property  that 
is  there  today  that  they  are  talking  about,  and  they  have  said  you  can- 
not include  property  which  has  gone  out  of  use  and  is  not  in  use  at 
the  present  time. 

Mr.  DUFFY,  of  the  American  Electric  Railway  Accountants  Associa- 
tion. This  was  not  a  patch  on  the  breeches.  I  thoroughly  agree  with 
what  Mr.  Maltbie  says  about  that.  My  position  is,  with  respect  to  the 
illustration  of  the  electric  railway,  that  if  there  has  been  an  honest 
and  proper  investment  in  a  horse  car  property,  and  an  additional 
honest  and  proper  investment  in  a  cable  property,  and  an  additional 
honest  and  proper  investment  in  an  electric  property,  that  the  cost 
of  that  investment,  regardless  of  the  value  of  it,  regardless  of  the 
capitalization  issued  against  it,  must  be  taken  into  account  and  in- 
terest on  that  paid  by  the  user  of  the  service,  or  the  dissipation  or 
abandonment  of  that  property  becomes  a  part  of  the  cost  of  the  service 
to  be  taken  care  of  in  operating  expenses. 

Mr.  POWELL,,  of  Nebraska.  You  would  not  say  that  would  be  true 
if  you  had  had  returns  which  took  the  place  of  that  abandoned  prop- 
erty, would  you? 

Mr.  DUFFY,  of  Wisconsin.  Along  with  the  proper  and  honest  ex- 
tension, I  would  say,  an  adequate  and  reasonable  rate  of  return. 

Mr.  POWELL,  of  Nebraska.  After  it  had  been  once  returned  to  you 
by  the  rate  payers? 

Mr.  DUFFY,  of  Wisconsin.  No,  sir,  if  it  had  not  been,  as  it  has 
not  been. 

Mr.  ESHELMAN,  of  California.  This  merely  shows  that  the  whole 
question  of  value  here  is  not  a  thing  that  we  are  considering  at  all. 

Mr.  MALTBIE,  of  New  York.     Not  at  all. 

Mr.  ESHELMAN,  of  California.  Value  is  not  a  thing  that  is  before 
this  convention;  it  is  not  the  thing  that  is  before  the  Interstate  Com- 
merce Commission;  it  is  not  the  thing  that  we  are  trying  to  find, 
and  the  only  misfortune  is  that  they  are  giving  a  certain  thing  which 
Dr.  Bemis  discussed  this  morning,  the  wrong  name. 

The  PRESIDENT.     Have  all  that  wish  to  discuss  this  subject  spoken  ? 

Mr.  DOTY,  of  Ohio.  Mr.  President,  without  attempting  to  go  into 
the  legal  side  of  this  (because  I  have  what  I  consider  a  very  great 
advantage  over  many  of  you  in  that  I  am  not  a  lawyer  and  can  there- 
fore approach  this  question  with  what  little  common  sense  I  naturally 
have,  rather  than  having  to  acquire  it),  I  want  to  hark  back  to  the 
question  of  land  values  a  moment,  not  to  discuss  particularly  Dr. 
Bemis'  paper,  although  I  think  if  you  will  read  carefully  the  final  ob- 


PROCEEDINGS  OF   THE  CONVENTION.  339 

servation,  made  as  a  conclusion,  you  will  find  he  has  come  nearer 
solving  the  question,  whatever  it  may  be,  whether  we  are  calling  it 
by  the  right  name  or  the  wrong  name.,  than  any  other  person  that  has 
spoken  today,  Mr.  Maltbie  not  yet  having  spoken.  I  think  it  would 
be  wise  for  us  to  just  analyze  what  we  mean  when  we  say  that  a  rail- 
road is  a  public  highway.  K"ow,  if  it  be  a  public  highway  in  fact, 
although  in  fact  owned  and  operated  by  a  part  of  the  public  only, 
I  think  we  can  see  that  it  bears  the  same  relation  to  neighboring  and 
contiguous  land  that  a  street  does  and,  if  you  will  take  this  city  and 
take  any  of  these  streets  and  if  we  say  that  the  land  contiguous  to  the 
street  has  value,  as  we  ordinarily  use  that  term  in  our  conversation  in 
the  consideration  of  that  subject,  we  then  mean  that  the  street  itself 
has  no  value,  or,  on  the  other  hand,  if  we  should  say  that  the  street 
had  all  the  value  that  existed,  then  the  contiguous  land  would  have 
no  value.  Now,  you  cannot  say  that  both  the  contiguous  land  and  the 
thoroughfare  have  the  value;  it  is  either  in  one  place  or  the  other. 

Xow,  here  is  another  thought  I  want  t  call  to  your  consideration; 
that  is,  when  you  put  through  a  new  street  or  open  up  a  new  park, 
or  bring  into  existence  by  reason  of  some  public  necessity,  a  public 
improvement,  you  will  find  that  the  value  of  the  land  contiguous 
thereto  is  enhanced  by  a  sum  equal  to  the  cost  of  the  improvement, 
and  is  measured  in  dollars  by  the  demand  or  necessity  for  that  im- 
provement. If  you  cannot  find  some  place  where  the  opening  of  a 
new  street  will  enhance  the  value  of  land  values,  your  public  improve- 
ment ought  not  to  be  made,  and  that  is  susceptible  of  proof  in  figures. 

Now,  coming  back  to  the  railroad  as  a  thoroughfare,  is  it  not  a  fact 
that  if  it  is  a  thoroughfare,  that  the  necessity  of  that  thoroughfare 
could  have  been  measured  and  can  indeed  now  be  measured  by  the 
•effect  upon  neighboring  and  contiguous  lands?  And  I  call  your  at- 
tention to,  I  think  it  was  stated  in  Mr.  Theleii's  paper,  or  perhaps  in 
Mr.  Thome's  remarks,  that  the  value  of  the  railroad  terminal  would  not 
•exist  if  it  was  not  for  the  demand  of  the  people  that  use  the  neighboring- 
property,  and  their  lands  would  have  no  value,  or  not  as  much  value, 
if  it  were  not  for  the  presence  of  the  railroad.  Do  you  not  see  that 
there  is  a  mixture  or  a  duplication  of  the  value,  if  it  exists,  and  what 
we  are  attempting  to  do  here  is  to  measure  the  value  of  that  land 
twice.  You  measure  it  in  the  right  of  way  that  has  been  turned  over 
to  the  public  use.  The  necessity  of  that  right  of  way,  when  it  is 
brought  into  existence  as  a  public  improvement,  has  been  reflected 
somewhere  and,  in  most  cases,  can  be  measured;  not  in  all  cases,  be- 
cause in  some  places  it  is  scattered  out  so  thinly  that  you  cannot 
measure  it  in  one  spot,  like  the  enhancement  which  comes  to  a  terri- 
tory between  stations;  but,  you  will  find  that,  even  in  those  lands. 
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there  has  been  an  increase  in  value  by  reason  of  the  presence  of  a 
railroad  in  that  state  or  territory,  and  that  value  may  be  so  low  that 
it  may  be  said  to  be  somewhat  theoretical  and  you  cannot  so  easily 
measure  it,  but  when  you  get  to  the  terminals  when  the  enhancement 
heaps  up,  you  have  a  place  where  you  can  measure  it.  If  you  measure 
it  and  find  that  the  presence  of  the  railroad  does  enhance  the  value 
of  those  neighboring  and  contiguous  lands,  and  then  turn  around  and 
value  the  railroad  by  comparison  with  those  lands  that  have  been 
enhanced  by  the  railroad,  have  you  not  measured  that  value  twice  ? 
Is  my  time  up?  I  made  the  motion  to  restrict  the  time,  and  do  not 
want  to  run  over  it. 

The  PRESIDENT.     You  have  three  minutes  yet. 

.Mr.  DOTY,  of  Ohio.  If  I  was  swift  I  could  say  a  good  deal  in  three 
minutes  but  I  will  only  say  one  thing  more,  if  indeed  I  have  said  any- 
thing at  all.  The  question  of  the  increment  that  comes  from  the  social 
situation  to  the  lands  of  railroads  and  other  lands  is  an  earning  of  the 
railroads. 

If  you  will  analyze  the  situation  of  our  railroads  you  will  find  they 
are  just  like  the  situation  of  some  great  merchants.  One  that  I  have 
in  mind,  in  the  City  of  Philadelphia,  is  looked  upon  as  a  great  mer- 
chant and  as  having  made  a  great  fortune  as  a  merchant.  If  you  will 
investigate  his  situation,  you  will  find  he  has  made  more  money  as  a 
land  speculator  than  in  selling  goods.  If  you  will  take  these  railroads 
you  will  find  they  are  in  two  kinds  of  business,  one  that  of  land  specula- 
tion, and  the  other  of  taking  a  certain  amount  of  man-made  property 
and  performing  a  certain  service  with  it  upon  that  right  of  way  and,  if 
we  will  measure  this  land  increment  from  time  to  time  and  charge  it 
up  against  them  as  income,  as  you  do  in  private  ownership,  you  will 
at  least  compel  the  railroad  to  account  for  that  increment  as  a  part 
of  its  income,  as  indeed  it  should,  if  you  are  going  to  allow  it  has 
a  value.  Then  we  can  take  the  man-made  property  that  comes  into 
existence  from  quite  another  source, — and  it  ought  not  to  be  even 
discussed  at  the  same  time  and  in  the  same  papers  with  land  increment, 
— we  can  take  that  and  arrange  for  a  proper  accounting  for  deprecia- 
tion, for  properly  setting  aside  some  little  money  from  earnings,  if  you 
please,  to  take  care  of  depreciation,  from  which  we  will  buy  these 
patches  and  put  on  these  extra  taps  on  our  shoes  and  keep  the  property 
up  towards  100  per  cent,  of  original  investment. 

Mr.  HALL,  of  Nebraska.  If  I  may  follow  Mr.  Doty,  right  along 
the  line  he  has  been  pursuing,  I  would  like  to  say  this:  Certainly  it 
would  be  admitted  by  all  that  when  a  parcel  of  land  is  platted  and  that 
plat  is  filed  with  the  County  Clerk,  or  with  the  proper  authorities, 
immediately  the  streets  and  alleys  are  donated  to  the  public.  The 
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value  of  the  entire  parcel  of  land  that  is  owned  is  concentrated  into  the 
lots,  business  lots  and  residence  lots.  A  street  car  corporation  applies 
to  the  town  corporation  for  a  franchise  and  a  franchise  is  granted  to 
the  street  car  corporation,  for  the  purpose  of  giving  it  the  right  to 
extend  its  tracks  over  the  streets,  and  perhaps  alleys,  of  the  town  cor- 
poration. JSTo  one  here,  I  think,  would  contend  for  a  moment  that  it 
would  not  be  proper  to  allow  the  street  car  corporation  to  capitalize  a 
thousand  dollars,  for  instance,  if  the  street  car  corporation  had  paid 
a  thousand  dollars  for  that  franchise.  After  the  street  car  company 
had  been  allowed  to  capitalize  a  thousand  dollars,  which  it  had  paid  in 
the  early  history  of  the  town,  and  the  town  grew  to  be  a  great  city, 
then  the  question  would  immediately  arise:  "Should  the  street  car 
company  be  allowed  to  capitalize  a  certain  unearned  increment  in  that 
street  by  reason  of  the  fact  that  those  town  lots  have  increased  in 
value  ?"  I  take  it  that  no  one  would  seriously  contend  that  that  should 
be  allowed.  In  fact,  the  law  of  Nebraska,  as  I  understand  it,  would 
not  permit  the  capitalization  of  a  franchise  value  of  that  kind. 

But,  suppose  the  street  car  company  had  seen  fit  to  extend  its  line 
beyond  the  border  of  the  town  corporation  and  should  go  to  the  Board 
of  County  Commissioners,  if  such  Board  has  jurisdiction  over  the 
public  highways,  and  ask  for  a  franchise  to  run  its  street  car  line  down 
the  public  highways,  and  the  Board  of  County  Commissioners  grants 
the  franchise  to  the  street  car  company  for  the  use  of  the  public  roads, 
and  charges  them  a  thousand  dollars,  and,  after  the  lapse  of  time,  the 
farms  on  either  side  of  the  public  highway  have  increased  in  value 
from  $50  to  $.100  an  acre,  or  from  $50  to  $500  an  acre,  would  it  be 
seriously  contended  that  the  street  car  company  should  be  allowed  to 
increase  its  capital  on  the  unearned  increment,  by  reason  of  the  fact 
that  the  farm  lands  on  either  side  had  increased  in  value?  I  take 
it  for  granted  that  no  one  would  seriously  contend  that  for  a  minute. 

But  if  the  street  car  company  extends  its  lines,  and  instead  of  fol- 
lowing the  public  thoroughfare  any  further,  concludes  to  leave  the 
road  and  cut  across  the  farm,  the  statute  of  the  state  giving1  them  the 
power  of  eminent  domain  has  practically  set  aside  a  strip  of  land  100 
feet  wide  or,  in  the  case  of  the  Union  Pacific,  400  feet  wide,  for  a  right 
of  way. 

What  is  the  difference  between  that  and  the  franchise  value  that  has 
been  granted  to  the  street  car  company  ?  I  take  it  the  street  car  com- 
pany has  the  power  of  capitalizing  that  franchise  in  certain  states, 
across  the  country  although  in  the  State  of  Nebraska  they  would  not 
have,  I  understand.  But,  what  is  the  difference?  Who  would  con- 
tend, taking  the  three  cases  that  I  cite  now,  that  the  franchise  value, 
or  the  right  of  way  value,  across  the  farm  should  increase  and  the 
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unearned  increment  should  be  added  to  the  capital  of  that  street  car 
company,  in  that  portion  of  the  right  of  way,  any  more  than  in  that 
portion  of  the  right  of  way  along  the  public  highway  or  any  more  than 
in  that  portion  of  the  right  of  way  extending  over  the  city  streets  { 

To  me  it  has  been  worth  while  to  think  about 'it,  but  I  understand 
it  is  taking  issue  to  some  extent  with  the  Supreme  Court  of  the  United 
States,  when  it  laid  down  the  principle  that  the  value  of  the  right  of 
way  shall  be  measured  by  the  value  of  the  contiguous  farm  lands. 
There  is  an  inconsistency  there  some  place,  it  seems  to  me,  that  we  will 
all  have  to  deal  with. 

The  PRESIDENT.  Are  there  any  further  remarks  on  the  papers  now 
under  discussion? 

.Mr.  LOVELAND,  of  California,  Mr.  President,  at  the  expiration  of 
this  discussion,  the  Chairman  of  this  committee  said  that  before  the 
close  of  the  debate  I,  as  the  one  who  presented  that  paper,  would  have 
an  opportunity  to  reply.  I  do  not  care  to  reply  until  all  who  desire 
to  speak  have  spoken,  but  I  want  two  or  three  minutes  at  the  conclu- 
sion of  the  discussion. 

The  PRESIDENT.  You  mean  after  the  other  papers  have  been  pre- 
sented, do  you  not  ?  We  are  talking  about  the  discussion  of  Professor 
Bemis'  paper  now. 

Mr.  LOVELAND,  of  California.  I  mean  after  such  consideration. 
They  are  all  speaking  on  his  paper  and  also  on  Mr.  Thelen's  paper 
and,  after  the  conclusion  of  the  discussion,  I  desire  to  reply,  as  the 
reader  of  that  paper. 

Mr.  MALTBIE,  of  New  York.  I  suggest  that,  unless  there  is  further 
discussion  of  this  one  paper,  that  we  proceed  to  the  paper  by  Dr.  A. 
F.  Weber,  on  "Depreciation  and  its  Relation  to  Fair  Value." 

DEPRECIATION  AND  ITS  RELATION  TO  FAIR  VALUE. 

Dr.  WEBER.  Mr.  President,  this  discussion,  which  appears  in  the 
advanced  printed  report,  at  page  38,  proceeds  in  the  main  on  the  as- 
sumption that  we  are  dealing  with  duplication  cost  as  representing  fair 
value  under  the  present  trend  of  the  decisions  of  the  court ;  and  in 
that  case  it  would  hardly  seem  necessary  to  debate  the  matter  at  all, 
because  it  must  seem  very  evident  that  if  we  are  proceeding  by  the 
method  of  reproduction  cost  or  duplication  cost,  we  must  think  not 
of  the  cost  of  reproduction  of  the  property  as  it  was  originally  con- 
structed, but  of  the  cost  of  duplicating  the  property  in  its  present 
condition.  And  yet  the  contention  has  been  made  very  seriously  in 
numerous  cases,  and  especially  before  the  New  York  Commission,  that 
depreciation  even  on  this  basis  should  not  be  deducted  in  ascertaining 
the  value  for  the  purpose  of  determining  a  reasonable  rate  of  return. 
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When  that  contention  is  made,  I  always  feel  like  asking  whether  ti 
grindstone  that  is  owned  by  a  traveling  sissors  grinder  is  worth  100 
per  cent,  of  its  value  after  it  has  been  half  worn  off.  Of  course,  it  may 
do  its  work  just  as  efficiently  as  a  new  grindstone,  but  certainly  the 
peddler  could  not  obtain  100  per  cent,  of  the  value — and  by  that  I 
mean  the  cost — after  the  grindstone  has  been  half  worn  out.  Merely 
because,  in  the  case  of  good  engines  and  other  apparatus,  the  wear 
and  tear  is  not  visible  as  it  is  in  the  case  of  the  grindstone,  does  not 
effect  the  argument,  it  seems  to  me.  And  when  those  who  deny  or 
argue  against  the  deduction  of  depreciation  say  that  this  is  a  theoreti- 
cal depreciation,  then  we  can  simply  reply  that  so  is  the  cost  of  dupli- 
cating your  mains  in  the  present  streets  a  theoretical  cost,  your  gas 
mains  or  electric  mains  which  were  laid  30  or  40  years  ago,  before 
there  was  any  paving  over  the  streets  and  before  the  streets  were  filled 
up  with  pipes  as  they  are  now,  and  cost  you  perhaps  one-fifth  or  one- 
tenth  of  what  it  would  cost  today  to  lay  those  pipes.  The  same  ap- 
plies, of  course,  to  the  land  appreciation  which  has  been  discussed  so 
much  this  afternoon,  and  to  the  cost  of  overhead  charges  which,  as 
Professor  Bemis  has  said,  have  in  almost  all  cases  been  paid  by  the 
companies  as  a  matter  of  their  operating  expenses  and  recovered  from 
the  rate  payer. 

I  shall  not  take  your  time  to  read  this  paper,  but  merely  wish  to 
call  your  attention  to  the  definition  of  depreciation  as  I  have  used  it, 
because  the  matter  of  definitions  is  exceedingly  important.  \Ve  have 
had  a  great  deal  of  discussion  on  the  definition  of  depreciation  between 
the  accountants  and  engineers  in  New  York,  and  this  definition  seems 
to  be  the  most  satisfactory  one  I  have  found;  it  is  a  definition  by  an 
English  accountant,  Mr.  P.  D.  Leake,  who  defines  it  as  follows :  "De- 
preciation in  its  true  commercial  sense  means  fall  in  exchangeable 
value  of  wasting  assets,  computed  on  the  basis  of  cost  expired  during 
the  period  of  their  use  in  seeking  profits,  increase  or  other  advantage.7' 

Now  that  definition  practically  implies  the  straight  line  method 
of  reckoning  depreciation.  If  we  use  the  term  expired  capital  out- 
lay in  place  of  depreciation,  there  will  be  less  likelihood  of  uncertainty 
and  misunderstanding  as  to  what  we  mean  when  we  are  making  al- 
lowances for  the  fall  in  exchangeable  value  of  the  wasting  assets. 

If  we  were  dealing  with  the  question  of  depreciation  on  the  other 
basis,  of  the  actual  investment,  possibly  what  I  have  stated  here  would 
require  some  qualifications.  In  actual  practice  there  may  be  in  some 
cases  room  for  applying  sinking1  fund  methods  in  place  of  the  straight 
line  method  of  determining  depreciation,  but  we  know  that  even  in 
that  case  we  cannot  assume  anything  like  a  five  per  cent,  sinking  fund 
because  the  fund  cannot  be  kept  intact  and  invested  continually  in 
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securities  paying  4^  or  5  per  cent.  They  will  have  to  be  drawn 
upon  frequently  every  year  and  every  few  months  to  make  replace- 
ments, and  in  actual  practice  practically  every  company  in  this  country 
as  well  as  in  England  does  not  impound  any  replacement  fund  and 
invest  it  in  securities.  Almost  every  public  utility  is  serving  a  grow- 
ing population  and  must  be  making  extensions  and  additions  all  the 
time  and  this  reserve  can  be  used  and  is  used  for  the  purpose  of  mak- 
ing betterments  or  extensions,  and  in  that  way  curtailing  the  amount 
of  additional  securities  which  would  otherwise  be  issued  to  provide 
for  the  additional  investment.  That  will  keep  down  the  capitalization 
and  at  the  same  time  keep  up  the  value  of  the  assets  equivalent  to  the 
capitalization.  I  think  that  is  generally  regarded  as  being  the  proper 
method. 

In  a  memorandum  on  "Depreciation  In  Its  Relation  To  Value" 
recently  submitted  to  a  commission  by  the  attorney  of  a  lighting  com- 
pany involved  in  a  rate  case,  he  declared  that  the  opinion  of  the  United 
States  Supreme  Court  in  the  leading  case  of  Knoxville  vs.  Knoxville 
Water  Co.  should  not  be  interpreted  to  the  effect  that  "accrued  de- 
preciation must  be  deducted  from  reproduction  cost  new  in  order  to 
ascertain  the  fair  present  value  of  depreciable  tangibles"  and  then 
went  on  to  say  that — 

"The  subject  of  depreciation  as  affecting  values  has  never  been  presented  ade- 
quately to  any  rate-fixing  tribunal.  As  a  consequence  there  have  been  conclu- 
sions which  are  absurd.  To  use  a  homely  illustration,  it  is  as  if  it  had  been 
determined  that  the  price  which  a  farmer  is  entitled  to  receive  for  his  milk  should 
be  measured  by  the  unexpired  normal,  useful  life  of  the  cow  from  which  it  is 
drawn"  (page  2). 

The  illustration  is  a  most  unfortunate  one  for  the  argument  against 
the  deduction  of  depreciation  in  determining  fair  value,  because  age  is 
a  very  material  factor  in  the  price  or  selling  value  of  a  cow.  Nowa- 
days, when  a  milch  cow  is  kept  in  the  dairy  only  four  or  five  years, 
a  farmer  who  could  be  induced  to  give  up  as  much  money  for  a  six 
year-old  cow  as  for  a  two-year  heifer  would  not  continue  long  in 
business  unless  he  had  some  property  still  unencumbered  on  which  he 
could  borrow  funds.  The  mere  fact  that  the  attorneys  who  argue 
public  utility  rate  cases  are  usually  city  men  who  have  forgotten  all  they 
ever  knew  about  cows  and  horses  seems  hardly  sufficient  to  explain  their 
attitude,  because  the  automobile  that  carries  them  on  their  daily  round 
of  business  and  pleasure  is  a  standing  protest  against  their  ingenious 
sophistries.  I  have  yet  to  meet  a  lawyer  who  is  willing  to  pay  as 
much  money  for  a  used  car  as  for  a  new  car ! 

It  is  said,  however,  that  public  utilities  belong  to  an  exceptional 
class  that  must  be  treated  differently  from  competitive  enterprises; 
that  they  are  obligated  to  furnish  efficient  service  and  that  it  is  im- 
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material  to  the  consumer  whether  their  facilities  are  new  or  old  pro- 
vided they  render  such  service.     Henry  Floy,  a  New  York  engineer, 

says: 

"Apparatus  that  is  in  use  and  rendering  a  service  economically  may  for  the  pur- 
pose for  which  it  was  intended  be  as  valuable  as  when  originally  installed,  al- 
though its  age  may  be  approaching  the  limit  of  its  life." 

The  argument  has  been  presented  with  much  plausibility  and 
requires  careful  analysis. 

I. 

To  begin  with,  what  is  "depreciation?"  The  author  of  the  most 
weighty  treatise  on  the  subject  says  that  "in  its  true  commercial  sense 
the  word  'Depreciation'  means  fall  in  exchangeable  value  of  wasting 
assets,  computed  on  the  basis  of  cost  expired  during  the  period  of  their 
use  in  seeking  profits,  increase,  or  other  advantage."  (P.  D.  Leake, 
Depreciation  and  Wasting  Assets,  page  9).  The  same  writer  justly 
emphasizes  the  fact  that  depreciation  is  unaffected  by  market  fluctua- 
tions in  value  (except  as  they  affect  the  scrap  or  remainder  value)  of 
wasting  assets,  which  are  not  primarily  intended  for  sale  in  their 
existing  form,  but  are  out  of  the  market  as  they  are  allocated  to  a 
specific  purpose  in  the  pursuit  of  which  they  will  end. 

The  foregoing  definition  covers  not  only  physical  property  but  also 
intangible  assets  such  as  leaseholds,  copyrights,  contracts  for  terminable 
annuities,  etc.  So  far  as  a  productive  plant  is  concerned,  de- 
preciation may  be  caused  by  natural  decay  or  wear  and  tear  (physical 
or  natural  depreciation)  or  by  obsolescence  and  inadequacy,  which  is 
sometimes  called  functional  depreciation.  When  a  railroad  rebuilds 
a  physically  sound  bridge  in  order  to  operate  heavier  engines  and  cars 
than  those  that  the  bridge  was  originally  designed  to  carry,  it  may  be 
said  that  the  shortened  life  of  the  bridge  was  due  to  the  element  of 
inadequacy.  Obsolescence  or  supersession  is  due  to  advance  in  the  art 
which  requires  the  substitution  of  more  efficient  machinery  or  facil- 
ities, as  illustrated  in  the  recent  changes  in  power  generating  appar- 
atus described  by  Prof.  M.  E.  Cooley: 

"In  steam-engine  practice  the  turbine  has  come  into  general  use  during  the  past 
five  years  and  the  art  of  steam  turbines  is  at  the  beginning.  Generators  adapted 
to  piston-engine  practice  are  not  adapted  to  steam-turbine  practice  and  must  also 
be  changed.  Boilers  adapted  to  piston-engine  practice  must  be  replaced  to  carry 
the  higher  pressures  required.  Condensers  must  also  be  changed  to  secure  the 
better  vacuum  required  to  realize  the  full  advantage  of  the  steam  turbine.  Owing 
to  the  rapid  disappearance  of  coal  beds,  the  price  of  fuel  must  advance,  and  this 
presumably  will  before  many  years  force  the  adoption  of  the  gas  producer  and  the 
producer  gas  engine." 

The  same  authority  mentions  the  element  of  depreciation  due  to 
accidents  (sudden  depreciation),  but  this  must  be  regarded  as  natural 
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rather  than  functional  depreciation.  The  storm  that  plays  havoc  with 
a  telephone  system  is  only  a  peculiar  kind  of  physical  depreciation 
that  must  be  reckoned  with  as  one  of  the  elements  determining  the 
economic  life  period  of  that  particular  class  of  wasting  assets. 

Another  kind  or  cause  of  depreciation  has  often  been  referred  to  in 
appraisal  work  as  "deferred  maintenance,"  meaning  deterioration 
caused  by  neglect  of  proper  repairs.  To  illustrate:  Iron  structures 
not  protected  by  painting  at  proper  intervals  of  time  will  rust  very 
rapidly;  rail  joints  if  not  regularly  attended  to  by  maintenance-of-way 
men  will  become  loose  and  work  the  swift  destruction  of  track.  But, 
it  is  quite  evident  that  the  primary  cause  in  either  case  is  either 
natural  decay  or  wear  and  tear,  which  have  been  accelerated  by  neglect 
of  ordinary  maintenance.  Such  "deferred  maintenance"  is  the  only 
kind  of  depreciation  that  is  recognized  by  the  more  extreme  advocates 
of  the  cost-of-reproduction-new  theory  of  value.  This  is  "absolute" 
depreciation;  any  other  depreciation  deducted  from  cost  new  to  obtain 
fair  value  is  "theoretical"  depreciation.  It  is  misnamed  depreciation,, 
they  declare;  it  is  really  nothing  more  than  "accrued  liability  toward 
final  replacement  of  still  efficient  apparatus." 

But  it  cannot  be  denied  that  the  physical  property  other  than  land' 
that  goes  to  make  a  productive  plant  is  a  wasting  asset  that  sooner  or 
later  is  consumed  in  operation.  The  line  between  the  "circulating 
capital"  and  "fixed  capital"  of  the  economist  must  necessarily  be  an 
arbitrary  one.  Coal,  oil,  water  and  other  materials  of  manufacture- 
have  an  exceedingly  short  period  of  useful  life  and  are,  of  course,, 
charged  to  expense  and  not  to  capital  account.  The  bell-rope  in  a  car- 
has  a  somewhat  longer  life,  but  when  renewed  is  nevertheless  treated 
by  accountants  as  a  supply  rather  than  a  repair  item.  If  an  auto- 
mobile had  a  similarly  short  life,  its  cost  would  also  be  charged  against 
the  revenue  of  the  period  during  which  it  was  put  into  service,  but 
since  our  generally  accepted  period  of  accounting  is  the  year  and  an 
automobile  will  render  service  more  than  one  year,  its  cost  must  be 
distributed  over  more  than  a  single  year.  If  it  had  a  useful  life  of 
two  years,  one-half  the  cost  should  be  charged  against  revenue  each  year 
if  we  would  obtain  a  correct  statement  of  the  year's  expenses.  If  it 
ran  for  six  years,  the  same  principle  requires  that  the  expired  outlay 
on  the  automobile,  namely,  one-sixth  of  the  cost  (less  salvage),  should 
each  year  be  charged  against  revenue  through  some  appropriate  ex- 
pense accounts.  It  is  idle  to  say  that  no  depreciation  accrues  until  the 
automobile  is  discarded  and  thrown  on  the  scrap  heap  or  sold  for  what 
it  may  be  worth  to  some  less  exacting  entrepreneur.  At  that  time  the 
accrued  depreciation  becomes  realized  depreciation. 

In  estimating  the  economic  life  of  a  wasting  asset,  it  will  be  manifestly 
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improper  to  consider  only  physical  depreciation  and  ignore  functional 
depreciation.  The  former  is,  of  course,  capable  of  more  accurate  de- 
termination than  the  latter,  but  experience  must  in  either  case  be  the 
real  guide.  In  this  comparatively  young  country  there  are,  for 
example,  many  buildings  of  brick  and  stone  that  are  more  than  a 
century  old  and  are  still  in  very  good  condition,  but  this  fact  does 
not  deter  the  engineer  from  limiting  to  50  or  possibly  75  years  the 
estimated  useful  life  of  a  building  that  he  is  appraising.  Experience 
has  taught  him  that  the  building  will  in  all  probability  be  torn  down 
on  account  of  the  march  of  improvements  within  that  period ;  and  he 
recognizes  obsolescence  as  an  element  of  depreciation  despite  any  dis- 
claimer he  may  make. 

NOTE. — While  an  estimate  of  the  prospective  life  of  particular  classes  of  ap- 
paratus like  engines,  boilers,  etc.,  must  be  based  upon  life  tables  or  experience  re- 
lating to  units  that  have  been  displaced  by  reason  of  functional  as  well  as  physical 
depreciation,  it  is  not  practicable  to  include  in  that  experience  apparatus  thrown 
out  of  use  in  consequence  of  the  stoppage  or  destruction  of  an  entire  in- 
dustry. The  lost  of  assets  in  the  form  of  turnpikes,  stage  coaches,  road  inns,  etc., 
which  followed  the  introduction  of  railroads  in  England  and  the  older  parts  of 
this  country  was  one  of  the  risks  of  the  business.  Risks  are  taken  into  considera- 
tion in  determining  the  rate  of  return  rather  than  the  amount  allowed  as  the  fair 
value,  and  in  the  valuation  of  a  public  utility  the  deduction  for  depreciation  will  not 
include  allowance  for  the  possible  obsolescence  of  the  entire  industry. 

In  view  of  the  disputed  meaning  of  the  word  depreciation,  it  might 
be  well  to  substitute  for  it  whenever  accuracy  of  statement  is  desired 
in  discussions  of  productive  plant  the  alternative  term  "expired 
capital  outlay"  which  exactly  describes  the  nature  of  depreciation  in 
the  case  of  wasting  assets.  If  a  depreciation  fund  were  restricted  to 
provision  for  replacements  only,  it  would  fail  to  preserve  the  original 
investment  unimpaired,  because  the  term  replacement  is  only  too  apt- 
to  be  confined  to  physical  replacements.  Now  it  is  a  familiar  fact  to 
those  conversant  with  the  operations  of  public  utilities  and  other  in- 
dustrial plants  that  a  considerable  portion  of  the  investment  is  not 
physically  replaced  but  simply  becomes  abandoned  property  through 
the  performance  of  its  function  by  apparatus  of  a  different  type  or 
nature  placed  in  a  different  location.  A  horse  railway  company,  for 
example,  makes  application  to  a  public  service  commission  for 
authority  to  sell  bonds  in  order  to  raise  new  capital  for  the  construction 
of  a  power  house,  but  it  fails  to  mention  the  prospective  abandonment 
of  its  horse  stables  and  the  retirement  of  the  capital  obligations  which 
the  stable  supports  unless  it  is  bound  by  some  mortgage  or  lease  that 
contains  a  definite  provision  for  the  maintenance  of  the  value  of  the 
assets  mortgaged  or  leased.  If  it  is  bound  by  such  an  indenture,  it  will 
perforce  recognize  the  necessity  of  charging  against  revenue  each  year 
the  year's  expired  capital  outlay,  so  that  when  the  property  which 
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represents  the  outlay  is  retired  from  service  it  will  have  in  hand  cash 
or  other  assets  of  equal  value.  It  is  impossible  to  escape  the  conclusion 
so  well  expressed  by  the  English  accountant  whose  writings  on  the  sub- 
ject of  depreciation  have  already  been  quoted : 

"The  depreciation  of  productive  plant  accruing  each  year  is  an  operative  expense 
as  much  as  operative  wages ;  and  productive  plant  has  two  very  marked  character- 
istics, one  being  that  other  things  remaining  the  same  it  tends  to  fall  in  present 
value  to  a  willing  purchaser  having  equal  opportunities  for  employing  it  in  direct 
relation  to  the  proportion  of  its  economic  life  period  which  has  expired,  and  the 
other  marked  characteristic  being  that  the  advantages  or  consideration  obtained  by 
the  undertaking  from  the  existence  of  its  productive  plant  are  spread  with  approxi- 
mate evenness  over  the  whole  period  of  the  economic  life  of  the  plant.  In  asses- 
sing this  operative  expense,  therefore,  the  nearest  approach  to  accuracy  will  be  ob- 
tained by  estimating  the  life  of  each  class  of  productive  plant  with  due  regard  to 
all  known  facts  as  well  as  to  probabilities,  and  basing  the  assessment  upon  this. 
The  narrow  view  *  *  *  that  if  productive  plant  has  been  well  maintained  and 
works  as  well  as  ever,  depreciation  may  be  omitted  from  operative  expense  or  only 
provided  out  of  surplus  revenue  when  convenient,  is  a  dangerous  fallacy." 

II. 

Although  depreciation  in  its  relation  to  value  has  but  recently  be- 
come the  subject  of  general  discussion  in  connection  with  public  utility 
regulation,  it  long  ago  received  judicial  construction  in  connection  with 
other  questions  laid  before  the  courts  for  determination.  The  assess- 
ment of  property  for  purposes  of  taxation  necessarily  involved  the 
question  of  depreciation,  which  was  always  allowed  to  the  property 
owner  as  a  deduction  from  value.  In  the  adjustment  of  fire  losses,  also, 
depreciation  had  to  be  considered,  for  no  insurance  company  could  he 
compelled  to  reimburse  a  policy  holder  for  the  accrued  depreciation  on 
a  structure  destroyed  by  fire.  In  condemnation  proceedings,  again, 
depreciation  was  invariably  deducted,  although  the  final  determination 
of  value  was  based  on  some  factors  that  do  not  enter  into  a  rate  case. 
The  most  important  of  these  factors,  of  course,  is  earning  power,  which 
is  itself  derived  from  and  based  upon  the  very  rates  under  considera- 
tion. The  first  rate  case  in  which  the  United  States  Supreme  Court 
found  it  necessary  to  discuss  the  matter  of  depreciation  was  the 
Knoxville  Water  case,  decided  in  January,  1909.  In  his  opinion  in 
that  case  Justice  Moody  said : 

"The  cost  of  reproduction  is  one  way  of  ascertaining  the  present  value  of  a 
plant  like  that  of  a  water  company,  but  that  test  would  lead  to  obviously  incorrect 
results  if  the  cost  of  reproduction  is  not  diminished  by  the  depreciation  which  has 
come  from  age  and  use."* 

Since  1909  the  public  utilities  have  contested  the  rule  laid  down 
in  the  Knoxville  case,  and  while  they  have  secured  some  degree  of  recog- 
nition on  the  part  of  a  few  commissions,  they  have  made  little  impres- 
sion on  the  state  courts  and  no  impression  on  the  highest  national  court. 
Only  last  June  the  Supreme  Court  in  its  unanimous  decision  in  the 

*The  full  quotation  appears  in  the  discussion  of  depreciation  by  the  Appellate  Division  of 
the  New  York  Court  in  the  recent  Kings  County  Lighting  case,  which  is  printed  in  an 
appendix  hereto. 
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^Minnesota  rate  cases  reversed  the  lower  court  and  held  that  an  appraisal 
was  manifestly  incomplete  that  included  structures  at  reproduction 
cost  new  when  in  fact  they  had  depreciated  owing  to  ordinary  wear 
and  tear  or  other  causes.  Justice  Hughes  in  delivering  the  opinion  of 
the  court  discussed  the  depreciation  question  as  follows : 

"The  Master  allowed  the  cost  of  reproduction  new  without  deduction  for  depre- 
ciation. It  was  not  denied  that  there  was  depreciation  in  fact.  As  the  Master 
said,  'everything  on  and  above  the  road-bed  depreciates  from  wear  and  weather 
stress.  The  life  of  a  tie  is  from  eight  to  ten  years  only.  Structures  become  an- 
tiquated, inadequate  and  more  or  less  dilapidated.  Ballast  requires  renewal,  tools 
and  machinery  wear  out,  cars,  locomotives  and  equipment,  as  time  goes  on,  are 
worn  out  or  discarded  for  newer  types.'  But  it  was  found  that  this  depreciation 
was  more  than  offset  by  appreciation;  that  'the  rcad-bed  was  constantly  increasing 
in  value' ;  that  it  'becomes  solidified,  embankments  and  slopes  or  excavations  be- 
come settled  and  stable  and  so  the  better  resist  the  effects  of  rains  and  frost' ;  that 
it  'becomes  adjusted  to  surface  drainage,  and  the  adjustment  is  made  permanent  by 
concrete  structures  and  rip-rap' ;  and  that  in  other  ways,  a  road-bed  long  in  use  'is 
far  more  valuable  than  one  newly  constructed.'  It  was  said  that  'a  large  part  of 
the  depreciation  is  taken  care  of  by  constant  repairs,  renewals,  additions  and  re- 
placements, a  sufficient  sum  being  annually  set  aside  and  devoted  to  this  purpose, 
so  that  this,  with  the  application  of  road-bed  and  adaptation  to  the  needs  of  the 
country  and  of  the  public  served,  together  with  working  capital  *  *  *  fully  off- 
sets all  depreciation  and  renders  the  physical  properties  of  the  road  not  less  valu- 
able than  their  cost  of  reproduction  new.'  And  in  a  further  statement  upon  the 
point,  the  'knowledge  derived  from  experience'  and  'readiness  to  serve'  were  men- 
tioned as  additional  offsets. 

"We  cannot  approve  this  disposition  of  the  matter  of  depreciation.  It  appears 
that  the  Master  allowed,  in  the  cost  of  reproduction,  the  sum  of  $1,613,612  for 
adaptation  and  solidification  of  road-bed,  this  being  included  in  the  item  of  grading 
and  being  the  estimate  of  the  engineer  of  the  state  commission  of  the  proper  amount 
to  be  allowed.  It  is  also  to  be  noted  that  the  depreciation  in  question  is  not  that 
which  has  been  overcome  by  repairs  and  replacements,  but  is  the  actual  existing  de- 
preciation in  the  plant  as  compared  with  the  new  one.  It  would  seem  to  be  inevit- 
able that  in  many  parts  of  the  plant  there  should  be  such  depreciation,  as  for  ex- 
ample in  old  structures  and  equipment  remaining  on  hand.  And  when  an  estimate 
of  value  is  made  on  the  basis  of  reproduction  new,  the  extent  of  existing  deprecia- 
tion should  be  shown  and  deducted.  This  apparently  was  done  in  the  statement 
submitted  by  this  company  to  the  Interstate  Commerce  Commission  in  the  Spokane 
Rate  case  in  connection  with  an  estimate  of  the  cost  of  reproduction  of  the  entire 
system  as  of  March,  1907.  (See  15  I.  C.  C.  395,  396.)  In  the  present  case,  it 
appears  that  the  engineer  of  the  state  commission  estimated  the  depreciation  in  the 
property  at  between  eight  and  nine  million  dollars.  If  there  are  items  entering 
into  the  estimate  of  cost  which  should  be  credited  with  appreciation,  this  also  should 
appear,  so  that  instead  of  a  broad  comparison  there  should  be  specific  findings 
showing  the  items  which  enter  into  the  account  of  physical  valuation  on  both  sides. 

"It  must  be  remembered  that  we  are  concerned  with  a  charge  of  confiscation  of 
property  by  the  denial  of  a  fair  return  for  its  use ;  and  to  determine  the  truth  of  the 
charge  there  is  sought  to  be  ascertained  the  present  value  of  the  property.  The 
realization  of  the  benefits  of  property  must  always  depend  in  large  degree  on  the 
ability  and  sagacity  of  those  who  employ  it,  but  the  appraisement  is  of  an  instru- 
ment of  public  service,  as  property,  not  of  the  skill  of  the  users.  And  when  par- 
ticular physical  items  are  estimated  as  worth  so  much  now,  if  in  fact  they  be  de- 
preciated, this  amount  should  be  found  and  allowed  for.  If  this  is  not  done,  the 
physical  valuation  is  manifestly  incomplete.  And  it  must  be  regarded  as  incom- 
plete in  this  case.  Knoxville  vs.  Knoxville  Water  Co.,  212  U.  S.  I,  10." 
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In  New  York  the  courts  have  independently  reached  the  same  con- 
clusion as  the  United  States  Supreme  Court,  and  the  course  of  the  dis- 
cussion is  especially  interesting  by  reason  of  the  fact  that  it  antedates 
the  federal  decisions.  The  depreciation  question  first  came  into  prom- 
inence shortly  after  the  enactment  of  the  Ford  special  franchise  tax 
law  of  1899,  which  provided  that  the  franchise  grants  to  public  utilities 
for  the  use  of  streets  and  public  ways  should  be  assessed  as  real  estate 
for  purposes  of  taxation.  The  method  of  assessment  worked  out  for 
going  concerns  by  the  State  Board  is  the  logical  one  of  capitalizing  the 
net  profits  remaining  after  due  allowance  has  been  made  for  a  return 
upon  the  investment  in  tangible  property.  Since  the  net  earnings 
became  the  fundamental  factor  in  the  assessment,  the  utilities  natur- 
ally sought  to  obtain  all  allowances  to  which  they  were  entitled  in  the 
way  of  operating  expenses,  and  although  few,  if  any  of  them,  had  ever 
set  aside  any  portion  of  their  revenue  for  accruing  depreciation,  they 
claimed  that  the  consumption  of  their  capital  was  a  necessary  operat- 
ing expense,  and  the  contention  could  not,  of  course,  be  refuted.  They 
consequently  secured  from  the  highest  courts  of  the  State,  rulings  that 
clearly  recognized  the  existence  of  depreciation  in  productive  plant, 
and  these  rulings  apply  with  equal  force  to  valuations  for  rate  regu- 
lation. In  these  decisions  it  has  furthermore  been  made  clear  that 
depreciation  may  be  due  to  obsolescence  as  well  as  natural  decay. 

This  long  line  of  decisions  secured  by  the  corporation  attorneys  in 
New  York  naturally  proves  an  embarrassing  obstacle  to  their  recent 
attempt  to  challenge  the  legality  of  the  Commission's  practice  of 
deducting  accrued  depreciation  from  cost  new  to  obtain  the  fair  value 
of  depreciable  property.  In  1911  the  Commission  for  the  First 
District  ordered  a  reduction  in  the  rate  charged  for  gas  by  the  Kings 
County  Lighting  Co.,  a  company  nominally  outside  of  the  Consolidated 
Gas  and  Brooklyn  Union  Gas  combination.  The  company  obtained  from 
the  courts  a  writ  of  certiorari  to  review  the  Commission's  determina- 
tion, and  challenged,  among  other  things,  the  ruling  as  to  cost-new-less- 
depreciation  method  of  valuation.  So  important  was  this  ruling  deemed 
that  the  counsel  of  the  Consolidated  Gas  Co.  obtained  leave  to  inter- 
vene as  amicus  curiae  and  submitted  a  70  page  brief  on  The  Definition 
and  Treatment  of  "Accrued  Depreciation"  (So-Called  but  Really 
"Accrued  Liability  Toward  Final  Replacement  of  Still  Efficient 
Apparatus")  in  Determining  the  True  Amount  of  Investment  Upon 
Which  a  Public  Service  Corporation  is  Entitled  to  Earn  a  Return. 
His  argument  did  not  convince  the  court,  which  in  March  of  this  year 
rendered  an  unanimous  decision  upholding  the  Commission  on  this 
point.  (See  Appendix.) 
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The  Commission  did  not  discuss  the  relation  of  depreciation  to  fair 
value  in  any  of  its  rate  decisions,  but  went  into  the  matter  at  consider- 
able length  in  the  Metropolitan  Street  Railway  reorganization  case 
decided  in  February,  1912,  and  disposed  of  several  of  the  contentions 
that  were  later  repeated  in  the  above  mentioned  brief.  (Reference 
is  made  to  the  paper  by  Robert  H.  Whittier  entitled  Valuation 
Decisions  of  the  New  York  Public  Service  Commission,  First  District, 
section  on  Accrued  Depreciation. ) 

III. 

In  the  Metropolitan  case,  counsel  for  the  company  maintained  at 
the  outset  that  the  value  of  the  property  was  cost  to  replace  new  less 
some  small  amount  of  ''deferred  maintenance."  He  later  maintained 
that  if  any  further  deduction  were  made  it  should  be  on  the  basis  of  a 
five  per  cent,  sinking-fund  curve  rather  than  the  straight  line  that  rep- 
resents the  expiration  of  capital  outlay  at  a  constant,  uniform  rate. 
His  argument  was  much  like  that  of  the  woman  charged  with  cracking 
a  borrowed  kettle.  "In  the  first  place/'  she  said,  "I  never  borrowed 
the  kettle ;  in  the  second  place,  I  returned  it  in  good  order,  and  in  the 
third  place  it  was  cracked  when  I  borrowed  it." 

In  his  later  brief  on  depreciation  in  the  Kings  County  Lighting  case, 
the  same  attorney  parried  the  criticism  by  Commissioner  Maltbie  that 
the  depreciation  fund  must  be  frequently  drawn  upon  to  make  replace- 
ments, and  could  not  therefore  be  kept  invested  in  five  per  cent,  secur- 
ities, by  assuming  that  the  fund  \vould  accumulate  at  the  rate  of  only 
three  per  cent,  per  annum;  but  he  failed  to  meet  the  really  funda- 
mental objection  to  the  whole  sinking-fund  theory.  What  that  objec- 
tion is  may  perhaps  be  indicated  best  by  an  illustration  of  the  method 
of  accounting  for  profits  in  the  case  of  an  estate  placed  in  trust  where 
exact  determination  must  be  made  between  principal  and  income.  Let 
us  assume  a  family  estate  of  $100,000  that  is  to  be  kept  intact  and  the 
annual  income  enjoyed  in  rotation  by  the  various  members  of  the 
family.  We  will  suppose  that  the  entire  principal  is  invested  in  a 
livery  or  taxicab  establishment  of,  say  forty  cars  costing.  $2,500  each, 
with  a  life  expectancy  of  five  years.  With  average  annual  earnings  of 
$1,800  per  car,  the  total  revenue  would  be  $72,000,  and  the  net  revenue 
after  paying  running  expenses  of,  say,  $1,000  per  car,  would  be  $32,000 
without  provision  for  depreciation  or  replacement.  Depreciation 
would  be  at  the  rate  of  $500  per  car  ($2,500-5-5,  scrap  value  ignored) 
each  year  and  the  net  profits  would  be  $12,000 ;  and  each  beneficiary  of 
the  fund  would  receive  in  turn  the  same  income  assuming  that  business 
remained  the  same.  But  if  a  replacement  fund  were  established  and 
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invested  in  securities,  the  income  from  which  was  added  to  the  fund, 
the  beneficiary  who  received  the  profits  of  the  concern  in  the  first  year 
would  receive  a  larger  sum  than  any  of  those  whose  turn  came  later. 
On  the  basis  of  the  replacement-fund  plan,  the  deduction  for  deprecia- 
tion would  be  less  than  $500  per  car,  because  interest  on  the  fund 
would  bring  up  an  annual  contribution  of  about  $450  in  five  years  to 
the  original  cost  of  $2,500.  At  $450  per  car  the  total  deduction  for  de- 
preciation would  be  $18,000,  leaving  $14,000  as  the  net  profits  in  the 
first  year ;  but  the  cost  of  repairs  would  inevitably  increase  in  later 
years  and  thus  augment  expenses  and  reduce  net  earnings  so  that  the 
later  beneficiaries  of  the  estate  would  receive  much  less  than  $14,000 
income.* 

When,  therefore,  the  advocate  of  the  sinking-fund  method  of  depre- 
ciation asserts  that  the  productive  plant  which  has  been  well  main- 
tained and  is  working  at  100  per  cent,  efficiency  is  as  valuable  in  its 
twentieth  year  as  a  new  plant  of  the  same  original  cost,  he  is  obviously 
ignoring  the  fact  that  the  older  plant  cannot  be  made  to  yield  the  same 
net  profits  as  a  new  plant.** 

I  have  left  untouched  many  questions  that  arise  in  ascertaining 
present  value  as  distinguished  from  reproduction  cost  new.  It  must 
be  assumed  that  in  the  usual  case  present  value  represents  a  judgment 
reached  by  the  appraiser  after  inspection  of  the  condition  of  the  prop- 
erty, assisted  it  may  be  with  life  tables  of  standard  machines  and 
apparatus.  There  are  many  problems  still  to  be  solved  in  connection 
with  overhead  expenses  attending  the  installation  of  fixed  capital,  and 
there  are  grave  difficulties  in  the  way  of  handling  depreciation  and 
fixing  rates  during  the  development  period  of  newly  established  public 
utilities.  But  with  respect  to  enterprises  that  have  entered  the  stage 
of  reasonable  profits,  it  is  clear  that  the  annual  allowance  to  be  made 
for  depreciation  as  an  item  of  operating  expense  should  be  whatever 
amount  the  company  regularly  puts  into  its  depreciation  fund,  pro- 
vided that  amount  be  found,  after  careful  investigation,  to  be  not 
excessive.  No  more  than  this  charge  should  be  allowed  because  it  is 
unfair  to  tax  consumers  in  order  to  swell  dividends.  Consumers  will 
not  be  satisfied  with  the  answer  that  the  company  is  obligated  to  return 
depreciation  moneys  to  the  property  when  needed,  because  they  have 
too  often  been  obliged  to  put  up  with  inferior  service  on  the  plea  that 
funds  could  not  be  obtained  for  necessary  improvements.  Stock  assess- 
ments are  actual  things  rather  than  names  only  in  foreign  countries. 

*Tp  forestall  criticism  that  expenses  would  increase  and  profits  diminish  under  the  first 
mentioned  plan,  it  may  be  pointed  out  that  the  depreciation  fund,  whether  invested  within 
or  outside  the  business,  will  yield  an  income  to  offset  the  rising  cost  of  repairs  and  will  thus 
maintain  net  profits  at  the  approximate  level  of  $12,000  a  year. 

**This  conclusion  is  capable  of  mathematical  demonstration  througk  the  formula  for  cal- 
culating the  present  worth  of  an  annuity. 
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They  are  never  heard  of  here  except  in  cases  of  reorganization  when 
the  stockholders  receive  new  securities  of  an  equal  or  greater  par  value 
than  the  assessment  that  they  pay.  The  public  will  willingly  pay  rates 
that  will  enable  the  company  to  keep  its  investment  intact,  provided 
such  moneys  are  used  to  develop  the  property  and  the  issue  of  new 
capital  obligations  is  correspondingly  curtailed.  The  success  of  this 
policy  may  be  seen  in  the  low  price  of  gas  combined  with  relatively 
high  dividends  in  Toronto  and  in  most  of  the  cities  of  England. 

Fortunately,  there  may  now  be  noted  a  strong  tendency  on  the  part 
of  the  courts  to  enforce  that  policy  here  through  their  refusal  to 
sanction  new  security  issues  for  replacements  that  ought  properly  to 
be  paid  out  of  depreciation  reserves  accumulated  from  income.  Thus 
the  New  York  Court  of  Appeals  has  held  that  the  Public  Service  Com- 
mission has  no  power  to  authorize  the  issue  of  bonds  for  replacements, 
in  the  following  language : 

"We  are  of  the  opinion  that  it  was  the  duty  of  the  Commission  to  determine 
whether  the  stock  and  bonds  proposed  by  the  relatpr  were  to  secure  money  to  pay 
floating  indebtedness  incurred  in  the  ordinary  running  expenses  of  the  corporation. 
Such  determination  by  the  Commission  would  not  be  substituting  the  judgment  of 
the  Commission  for  the  judgment  of  the  directors  of  the  company  in  the  manage- 
ment of  its  affairs,  at  least  if  the  directors  of  the  company  had  wholly  and  inten- 
tionally ignored  the  self-evident  proposition  that  except  for  special  and  extraordi- 
nary circumstances  some  part  of  the  expenses  of  renewing  machines  of  the  plant 
originally  charged  to  capital  account  must  be  paid  as  a  part  of  the  operating  ex- 
penses of  the  corporation  from  year  to  year.  We  refer  to  the  necessity  of  the  cor- 
poration providing  for  some  part  of  the  expenses  of  renewing  machinery  and  plant 
from  year  to  year  as  self-evident  because  it  has  been  so  considered  and  expressed 
by  the  courts  in  many  cases."  (People  ex  rel  Binghamton  Light,  Heat  &  Power 
Co.  vs.  Stevens,  203  N.  Y.,  22.)* 

APPENDIX. 

NEW  YORK  COURTS  ON  DEPRECIATION. 

Extract  from  Opinion  (by  Clarke,  J.,  all  concurring)  in  People  ex  rel. 
Kings  County  Lighting  Company  v.  Willcox  and  .others  constitut- 
ing the  Public  Service  Commission  of  the  State  of  New  York 
for  the  First  District  (Supreme  Court,  Appellate  Divi- 
sion, First  Department,  March,  1913)  : 

III.  Depreciation.  The  commission  said:  "Cost  of  reproduction 
now  is  not  necessarily  an  indication  of  present  value.  Depreciation 
and  deferred  maintenance  are  important  factors."  It  held  that  the 

*This  decision  was  quoted  at  length  in  the  opinio^  of  Commissioner  Maltbie  (November  1, 
1912),  denying  the  application  of  the  New  York  Railways  Co.  for  approval  of  an  issue  of 
bonds  to  purchase  175  new  stepless  cars  to  take  the  place  of  cars  of  an  older  type  (P.  S.  C. 
Rep.,  1st  N.  Y.,  vol  III,  pp.  397-416).  The  most  interesting  feature  of  this  case  was  the 
reversal  of  the  attitude  of  the  company  toward  the  deduction  of  depreciation.  Whereas  at 
the  beginning  of  the  year  in  the  reorganization  case  the  company  had  insisted  that  old 
cars  were  as  valuable  as  new  cars  when  working  satisfactorily,  it  now  insisted  that  the  same 
cars  were  of  comparatively  little  value,  and  that  the  company  should  be  allowed  to  capitalize 
the  difference  between  the  then  value  of  the  car  and  the  cost  of  a  new  car  to  replace  the 
old — an  obviously  unsound  theory. 
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proper  method  to  ascertain  the  value  of  the  tangible  property  was  to 
take  the  amount  obtained  by  subtracting  from  the  cost  of  reproduction 
its  accrued  depreciation,  and  therefore,  from  its  estimate  of  repro- 
duction cost  new,  subtracted  $415,108  for  depreciation. 

The  relator  contends  that  this  method  is  fundamentally  unsound, 
that  said  sum  should  not  be  deducted,  but  that  the  true  rule  is  that 
the  company  is  entitled  to  earn  a  return  on  the  full  100%  service  of 
its  investment.  That  the  fair  value  for  rate  making  purposes  is  equal 
to  the  total  cost  of  reproduction  less  scrap  value,  without  any  de- 
duction whatever  for  accrued  depreciation.  That,  therefore,  the  com- 
mission's total  valuation  is  in  error  to  the  extent  of  the  difference 
between  said  amount  and  Mr.  Connette's  total  of  scrap  value, 
$183,150,  or  making  in  round  numbers  an  amount  of  $230,000  which 
would  be  added  to  the  total  valuation. 

Mr.  Mathewson  as  amicus  curice  files  an  interesting  brief  pre- 
senting an  elaborate  argument  in  support  of  the  proposition,  that  as 
it  is  conceded  that  the  plant  of  the  relator  operates  at  100%  of 
efficiency  there  should  be  no  deduction  for  so  called  "accrued  deprecia- 
tion." This  term  is  used  to  designate,  somewhat  inartifically,  the 
liability  presently  accrued  toward  the  ultimate  cost  of  replacement 
of  still  efficient  apparatus.  He  therefore  repudiates  the  concession 
to  scrap  value  and  claims  that  as  the  company,  being  a  public  service 
corporation,  must  always  keep  its  plant  up  to  efficiency  and  must 
replace  property  when  worn  out,  it  is  entitled  to  a  rate  based  upon 
100%  efficiency  because  it  wrill  never  be  allowed  to  capitalize  replace- 
ment but  must  provide  it  when  necessary.  It  therefore  must  be 
allowed  to  provide  a  replacement  fund  out  of  its  earnings.  He  argues 
that  it  makes  no  difference  to  the  consumer  whether  that  fund  is 
actually  accumulated  and  on  hand  or  not,  because  the  replacement 
must  be  made,  if  there  is  such  a  fund,  from  it ;  if  not,  by  the  stock- 
holders directly.  If  on  the  other  hand  the  valuation  of  the  tangibles 
is  reduced  by  a  percentage,  in  this  case  21%,  it  can  never  be  provided 
for  in  the  only  proper  way — out  of  earnings. 

We  are  unable  to  adopt  Mr.  Mathewson' s  interesting  theories  for 
these  reasons. 

1.  It  seems   to  be  thoroughly  established   that  the  value  of  the 
tangible  property  upon  which  the  company  is  entitled  to  a  rate  which 
will  procure  a  fair  and  just  return  is  the  present  value, — that  is,  at 
the  time  of  the  appraisement  for  rate  making  purposes. 

2.  That  in  the  absence  of  accurate  evidence  as   to   actual   value 
the  cost  of  reproduction  new  takes  the  place  thereof. 
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3.  That,  as  the  property  being  valued  is  not  new,  in  order  that 
"cost  of  reproduction  new"   may  represent  the  actual  condition — the 
amount  presently  invested — there  must  be  a  deduction  therefrom. 

4.  That  this  represents  the  amount  required  to  replace  apparatus 
still  in  use,  but  in  process  of  wearing  out,  at  the  end  of  useful  service. 

5.  That  this  allowance  for  depreciation  has  been  made  in  various 
kinds  of  cases  where  present  value  is  required  to  be  estimated. 

In  condemnation  or  contract  cases,  where  a  city  has  reserved  the 
right  to  take  a  plant  at  the  end  of  a  given  number  of  years  at  a  fair 
and  just  appraisement.  (Omaha  v.  Omaha  Water  Co.,  218  U.  S. 
160).  In  Special  Franchise  Tax  cases:  (Jamaica  Water  Supply 
case,  196  N.  Y.,  39 ;  People  ex  rel.  Manhattan  R'way  Co.  v.  Wood- 
bury,  203  N.  Y.,  231;  Peo.  ex  rel.  Third  Ave.  R.  R.  Co.  v.  Tax 
Commrs.,  136  App.  Div.,  155,  affd.  198  N.  Y.,  608).  And  in  rate 
cases:  (San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.,  739  ; 
San  Diego  Land  Co.  v.  Joaquin,  189  U.  S.,  439;  Redlands  v.  San 
Joaquin  &  K's  &  I.  Co.,  192  U.  S.,  201 ;  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.,  1). 

In  the  Special  Franchise  Tax  cases  the  proper  valuation  of  the 
present  value  of  the  tangible  property  of  the  company  was  directly 
involved  and  of  the  utmost  importance.  The  formula  worked  out  by 
the  Court  of  Appeals  in  the  Jamaica  Water  Co.  case,  196  N".  Y.,  39, 
was  as  follows :  "The  net  earnings  rule  contemplates  a  valuation  upon 
the  basis  of  the  net  earnings  of  the  corporation  which  are  attributable 
to  its  enjoyment  of  its  special  franchise.  The  method  is  thus 
applied:  1,  ascertain  the  gross  earnings;  2,  deduct  the  operating  ex- 
penses; 3,  deduct  a  fair  and  reasonable  return  on  that  portion  of  the 
capital  of  the  corporation  which  is  invested  in  tangible  property;  the 
resulting  balance  gives  the  earning  attributable  to  the  special  franchise. 
If  this  balance  be  capitalized  at  a  fair  rate  we  have  the  value  of  the 
special  franchise." 

It  thus  appears  that  a  fair  and  reasonable  return  on  that  portion  of 
the  capital  of  the  corporation  which  is  invested  in  tangible  property 
required  the  determination  of  how  that  capital,  so  invested  should  be 
fixed. 

In  People  ex  rel.  Manhattan  Ry.  Co.  v.  Woodbury,  203  N".  Y,  231, 
which  was  a  special  franchise  tax  case,  Gray,  /.,  said:  "The  courts 
below  determined  that  the  relator  was  entitled  to  make  annual 
depeciation  charges  *  f  for  the  purpose  of  creating  a  fund  to 
provide  for  the  depreciation  of  its  various  properties ;  upon  which 
interest  at  four  'per  cent,  compounded,  would  produce  a  sum,  at  the 
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termination  of  the  ascertained  physical  life  of  the  several  classes  of 
property,  equal  to  the  cost  of  the  particular  property.  While  I  am, 
personally,  of  the  opinion  that  the  creation  of  such  an  amortization 
fund  furnishes  the  best  rule  for  adoption  in  such  a  case  as  this,  in  work- 
ing out  the  value  of  special  franchises  the  majority  of  my  brethren 
entertain  a  different  view.  They  think  that  the  annual  allowance  for 
depreciation  should  be  computed  by  dividing  the  values  of  the  various 
kinds  of  tangible  property  by  the  number  of  years  of  their  respective 
estimated  physical  lives  and  that  will  be  the  opinion  of  the  court." 
Haight,  J.,  said:  "In  the  Jamaica  Water  Supply  Co.  case  (196  1ST.  Y., 
39)  we  hold  that  there  should  be  an  annual  deduction  made  out  of 
gross  earnings  in  order  to  meet  the  general  deterioration  of  the 
property  and  provide  for  its  replacement.  Willard  Bartlett,  J.,  in 
delivering  the  opinion  of  the  court  says:  'We  suppose  that  judicial 
notice  may  be  taken  of  the  fact  that  in  the  conduct  of  many  industrial 
enterprises  there  is  a  constant  deterioration  of  the  plant  which  is  not 
made  good  by  ordinary  repairs,  which,  of  course,  operates  continually 
to  lessen  the  value  of  the  tangible  property  which  it  affects.  The 
amount  of  this  depreciation  differs  in  different  enterprises,  but  that 
annual  rate  is  usually  capable  of  estimate  and  proof  by  skilled 
witnesses.  No  corporation  would  be  regarded  as  well  conducted 
which  did  not  make  some  provision  for  the  necessity  of  ultimately 
replacing  the  property  thus  suffering  deterioration;  and  we  cannot 
see  why  an  allowance  for  this  purpose  should  not  be  made  out  of  the 
gross  earnings  in  order  to  ascertain  the  true  earning  capacity.'  In  the 
case  of  Peo.  ex  rel.  Third  Ave.  R.  R.  Co.  v.  State  Board  of  Tax 
Commissioners,  136  App.  Div.,  155,  Kellogg,  J.,  in  delivering  the 
opinion  of  the  Appellate  Division  after  referring  to  our  decision  in 
the  Jamaica  case,  says,  that  'a  public  service  corporation,  with 
reference  to  its  property  which  will  become  worthless  by  use  and 
must  be  replaced,  is  entitled  to  set  aside  each  year  from  its  earnings 
a  reasonable  sum  to  provide  for  its  replacement.  This  is  outside  of 
the  ordinary  annual  expenses  for  maintenance,  renewals  and  repairs.' 
This  case  was  affirmed  in  this  court  without  opinion  in  198  X.  Y., 
608."  (After  referring  to  the  rule  laid  down  by  the  Special  Term 
of  amortization,  he  proceeded)  :  "The  difficulty  with  such  holding  is 
that  railroad  corporations  do  not  reconstruct  their  railroads  and  rolling 
stock  in  that  way.  In  order  to  afford  proper  protection  to  the  public 
they  are  required  to  maintain  a  high  state  of  efficiency  both  in  roadbed 
and  rolling  stock.  *  *  *  It  is  not  waiting  forty  or  sixty  years  to 
reconstruct,  during  which  time  the  amount  set  apart  as  a  sinking  fund 
may  be  doubled  many  times  over  by  compounding  the  interest,  but  it 
is  the  annual  expenditure  for  reconstruction  which  is  to  be  paid  for 
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at  the  time  that  the  construction  is  made.  '  *I  think,  therefore, 
that  we  should  adhere  to  the  rule  sanctioned  in  the  Jamaica  case,  and 
that  a  gross  sum  should  be  deducted  annually  for  the  purpose  of 
reconstruction." 

In  considering  the  cases  in  the  Supreme  Court  of  the  United  States 
it  must  be  borne  in  mind  that  they  were  suits  in  equity  to  restrain  the 
enforcement  of  rates  fixed  by  ordinance  or  statute  and  that  the  sole 
question  presented  to  that  court  was  whether  the  effect  of  such 
ordinance  or  statute  was  confiscatory  and  hence  in  violation  of  the 
Constitution.  Having  determined  the  main  fact  for  or  against  the 
constitutionality  of  the  ordinance  or  statute  under  consideration,  as 
applied  to  the  facts  before  it,  the  court  has  paid  scant  attention  to 
matters  of  detail  not  necessarily  involved  in  the  precise  question 
before  it. 

So  that,  while  in  the  rate  cases,  cited  supra,  it  has  mentioned, 
without  discussing,  reproduction  cost  new  less  depreciation,  in  only 
one  of  them  has  it  expressed  its  views  in  extenso.  But  in  Knoxville 
v.  Knoxville  Water  Co.,  212  TJ.  S.,  1,  the  court  said;  referring  to  the 
value  of  the  tangible  property:  "This  valuation  was  determined  by 
the  master  by  ascertaining  what  it  would  cost,  at  the  date  of  ordinance, 
to  reproduce  the  existing  plant  as  a  new  plant.  The  cost  of 
reproduction  is  one  way  of  ascertaining  the  present  value  of  a  plant 
like  that  of  a  water  company,  but  that  test  would  lead  to  obviously 
incorrect  results  if  the  cost  of  reproduction  is  not  diminished  by  the 
depreciation  which  has  come  from  age  and  use.  *  *  *  The  cost  of 
reproduction  is  not  always  a  fair  measure  of  the  present  value  of  a 
plant  which  has  been  in  use  for  many  years.  The  items  composing 
the  plant  depreciate  in  value  from  year  to  pear  in  a  varying  degree. 
Some  pieces  of  property,  like  real  estate  for  instance,  depreciate  not  at 
all,  and  sometimes,  on  the  other  hand,  appreciate  in  value.  But  the 
reservoirs,  the  mains,  the  service  pipes,  structures  upon  real  estate, 
standpipes,  pumps,  boilers,  meters,  tools  and  appliances  of  every  kind 
begin  to  depreciate  with  more  or  less  rapidity  from  the  moment  of 
their  first  use.  It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
depreciation  of  a  plant  whose  component  parts  are  of  different  ages, 
with  different  expectations  of  life.  But  it  is  clear  some  substantial 
allowance  for  depreciation  ought  to  have  been  made  in  this  case. 
*  *  *  The  company's  original  case  was  based  upon  an  elaborate 
analysis  of  the  cost  of  construction.  To  arrive  at  the  present  value  of 
the  plant  large  deductions  were  made  on  account  of  the  depreciation. 
This  depreciation  was  divided  into  complete  depreciation  and  incom- 
plete depreciation.  The  complete  depreciation  represented  that  part 
of  the  original  plant  which,  through  destruction  or  obsolescence,  had 
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actually  perished  as  useful  property.  The  incomplete  depreciation 
represented  the  impairment  in  value  of  the  parts  of  the  plant  which 
remained  in  existence  that  were  continued  in  use.  It  was  urgently 
contended  that,  in  fixing  upon  the  value  of  the  plant  upon  which  the 
company  was  entitled  to  earn  a  reasonable  return/  the  amounts  of  the 
complete  and  incomplete  depreciation  should  be  added  to  the  present 
value  of  the  surviving  parts.  The  court  refused  to  approve  this 
method,  and  we  think  properly  refused.  A  water  plant,  with  all  its 
additions,  begins  to  depreciate  in  value  from  the  moment  of  its  use. 
Before  coming  to  the  question  of  profit  at  all  the  company  is  entitled 
to  earn  a  sufficient  sum  annually  to  provide  not  only  for  current 
repairs,  but  for  making  good  the  depreciation  and  replacing  the  parts 
of  the  property  when  they  come  to  the  end  of  their  life.  The  company 
is  not  bound  to  see  its  property  gradually  waste,  without  making  pro- 
vision out  of  earnings  for  its  replacement.  It  is  entitled  to  see  that 
from  earnings  the  value  of  the  property  invested  is  kept  unimpaired, 
so  that,  at  the  end  of  any  given  term  of  years,  the  original  investment 
remains  as  it  was  at  the  beginning.  It  is  not  only  the  right  of  the 
company  to  make  such  a  provision,  but  it  is  its  duty  to  its  bond  and 
stockholders,  and  in  the  case  of  a  public  service  corporation,  at  least, 
its  plain  duty  to  the  public.  If  a  different  course  were  pursued  the 
only  method  of  providing,  for  replacement  of  property  which 
has  ceased  to  be  useful  would  be  the  investment  of  new  capital  and  the 
issue  of  new  bonds  or  stocks.  This  course  would  lead  to  a  constantly 
increasing  variance  between  present  value  and  bond  and  stock 
capitalization, — a  tendency  which  would  inevitably  lead  to  disaster 
either  to  the  stockholders  or  to  the  public,  or  both.  If,  however,  a 
company  fails  to  perform  this  plain  duty  and  to  exact  sufficient 
returns  to  keep  the  investment  unimpaired,  whether  this  is  the  result 
of  unwarranted  dividends  upon  over-issue  of  securities,  or  of  omission 
to  exact  proper  prices  for  the  output,  the  fault  is  its  own.  When, 
therefore,  a  public  regulation  of  its  prices  comes  under  question,  the 
true  value  of  the  property  then  employed  for  the  purpose  of  earning 
a  return  cannot  be  enhanced  by  a  consideration  of  the  errors  in 
management  which  have  been  committed  in  the  past.  After  the  com- 
pany had  closed  its  case  the  city  undertook  to  determine  the  present 
value  of  the  company's  property  by  the  plain  method  of  ascertaining 
the  cost  of  reproduction,  diminished  by  depreciation.  In  its  case  in 
rebuttal  the  company  followed  the  same  method,  though  the  results 
differed  largely,  and  as  we  have  seen,  no  proper  allowance  for  deprecia- 
tion was  made." 

This  quotation  completely  answers  the  contention  on  the  part  of 
the  relator  that  no  allowance  should  be  made  for  depreciation,  because 
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the  evidence  is  that  the  efficiency  of  the  relator's  plant  continued  to  be 
equal  to  100  %  ;  since  it  is  manifest  that  deterioration  to  some  extent 
must  precede  the  loss  of  efficiency,  and  the  mere  fact  that  the  efficiency 
remains  stable  does  not  necessarily  contravene  the  other  fact  that 
deterioration  has  set  in. 

In  the  case  at  bar  the  commission  followed  the  rule  laid  down  by 
the  Court  of  Appeals  in  Peo.  ex  rel.  Manhattan  Ky.  Co.  v.  Woodbury, 
supra,  as  to  the  method  of  estimating  the  depreciation  and  the  rule 
indicated  by  the  Knoxville  case  of  deducting  the  thus  ascertained 
amount  of  accrued  depreciation  from  the  cost  of  reproduction  new,  to 
ascertain  the  present  value  of  the  tangibles  in  use.  We  think  this 
entirely  proper,  especially  in  view  of  the  fact  that  it  allowed  apprecia- 
tion in  land  values. 

Mr.  MALTBIE,  of  New  York.  Mr.  President,  the  gentleman  who 
was  to  discuss  Dr.  Weber's  paper,  wrote  me  that  he  would  be  unable 
to  be  here,  just  before  we  published  this,  so  that  no  one  was  secured 
to  open  the  discussion  and,  I  take  it,  it  is  open  to  anyone  now. 

HOW  DEMURRAGE  CAN  BE  USED  AS  A  MEANS  OF   GREATER  CAR 

EFFICIENCY. 

The  PRESIDENT.  Gentlemen,  before  we  open  the  discussion  011  this 
paper,  three  o'clock  was  set  for  the  time  for  an  address  by  Mr.  James 
O.  Klapp,  of  Wisconsin,  on  the  subject,  "How  Demurrage  can  be  used 
as  a  means  of  greater  car  efficiency."  Mr.  Klapp  advises  me  that  he 
is  here  and  ready  to  begin,  and  I  suggest  that  we  have  his  paper  read 
now  and  then  we  can  discuss  the  paper  which  has  been  read.  Will 
you  kindly  come  forward,  Mr.  Klapp.  Mr.  Klapp  is  manager  of  the 
Wisconsin  Demurrage  Bureau. 

Mr.  KLAPP,  Mr.  President  and  Gentlemen:  I  observed,  as  I  sat 
and  listened  to  the  discussion  here,  that  it  was  something  like  the  Irish- 
man who  went  hunting  for  the  first  time,  and  saw  an  object  on  a  post 
and  pulled  up  his  gun  and  banged  away  and  the  object  dropped.  He 
went  over  and  picked  up  a  bull  frog  thoroughly  saturated  with  shot, 
and  he  said,  "I  have  this  to  say  for  you:  you  was  a  rare  looking  bird 
until  I  shot  your  feathers  off."  So,  I  think  you  are  coming  down  to 
the  feathers,  and  the  feathers  are  dropping.  JSfot  knowing  what  your 
custom  was,  I  had  struck  off  a  few  copies  of  this  paper,  and  if  you 
care  to  follow  me  as  I  read,  I  should  be  glad  to  have  it  distributed  in 
order  that  you  may  follow  me  more  closely  as  I  read. 

Having  been  asked  by  your  Honorable  President  to  give  you  a  short 
paper,  we  have  elected  to  confine  ourselves  to  the  question,  "Can  De- 
murrage be  made  a  Greater  Means  for  relief  of  Car  Shortages  ?" 

Demurrage  and  car  shortages  are  twin  troubles  which  have  been 
with  some  of  us  for  a  long  time,  but  are  now  being  transferred  to  other 
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shoulders  for  consideration  and  relief.  Demurrage,  a  word  coined  in 
the  Twelfth  Century  Maritime  Laws  of  King  William,  being  a  charge 
made  for  boat  delay,  was  later  made  to  apply  to  car  delay. 

Car  Shortage, — what  is  it?  As  commonly  accepted,  is  it  not  a 
misnomer?  From  what  basis  shall  we  start  to  compute  it?  Shall  it 
be  the  shippers'  demands  or  the  market's  needs?  Shall  we  consider 
there  is  a  car  shortage  when  transportation  companies  have  supplied 
the  distributor  or  consumer  at  market  with  more  cars  than  he  can 
reconsign  or  unload  in  a  reasonable  time?  Is  it  the  duty  of  trans- 
porting companies  to  supply  equipment  as  shippers  may  want,  where 
the  market  for  which  intended  is  already  flooded.  Is  there  not  a 
relation  between  the  buyer  and  seller  that  must  be  considered  jointly 
before  the  railroad  company  can  be  accused  of  dereliction  in  duty,  and 
the  legislatures  and  your  respective  Commission  Bodies  asked  to  cor- 
rect an  imaginary  wrong  ?  Have  not  the  railroad  companies  responsi- 
bilities been  fairly  and  squarely  met  when  the  market's  demands  have 
been  supplied  with  the  commodity  wanted  ?  Has  not  the  "tail  wagged 
the  dog"  frequently  in  the  past  calamity  calls  that  have  been  floated  to 
the  ears  of  the  railroad  officials,  legislators  and  to  your  respective  bodies, 
and  have  they  not  been  so  persistent  that  we  have  accepted  without 
proper  reasoning  and  endeavored  to  correct  an  evil  that  did  not  exist  ? 
Is  not  this  made  manifest  by  passing  or  trying  to  pass  so-called  Recipro- 
cal Demurrage  Acts?  Do  such  so-called  reciprocal  regulations  con- 
trol the  matter?  We  have  been  experimenting  for  some  years  with 
such  laws,  but  do  not  the  so-called  car  shortages  still  exist  ? 

Statistics  show  the  car  capacity  of  all  railroads  in  the  United  States 
to  have  increased  69.22%,  and  the  locomotive  or  tractive  power 
109.5%,  with  an  increased  business  in  ton  miles  of  only  28%,  in  the 
past  ten  years.  Surely  it  cannot  be  maintained  from  these  figures  that 
the  railroads  have  not  sufficient  cars  or  motive  power,  or  that  they  have 
not  been  active  in  meeting  the  demands  of  commerce. 

Others  have  assigned  the  failures  to  a  lack  of  proper  terminals.  In 
one  terminal,  statistics  show  the  average  number  of  cars  on  hand  for 
unloading  during  December,  1912,  to  have  been  2220.  There  were 
unloaded  of  such  number,  505  cars  on  the  average  daily,  or  but  25%. 
During  July,  1913,  the  average  number  of  cars  on  hand  was  2,127,  the 
average  unloading  daily  being  644,  or  30%.  These  figures  do  not 
include  other  cars  which  were  on  the  hold  tracks  awaiting  orders  for 
switching  or  reconsigning. 

May  we  suggest  the  question,  to  what  use  can  increased  terminals  be 
used  where  patrons  are  not  now  availing  themselves  of  the  facilities 
already  offered  ?  Is  it  a  presumption  to  suggest  that  increased  termi- 
nals will  not  unload  cars?  That  larger  terminal  facilities  will  not 
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relieve  so-called  ear  shortages,  but  to  the  contrary  will  further  aggravate 
the  same?  Patrons  seem  determined  to  use  the  full  visible  yard 
capacity.  May  we  suggest  the  question,  to  what  use  can  increased 
terminals  be  used  where  terminals  are  now  in  excess  of  the  room  neces- 
sary to  successfully  handle  the  freight  going  into  them,  if  proper  dili- 
gence were  exercised  in  the  unloading  or  the  proper  storage  provided 
by  the  patrons  ?  Shall  a  greater  overhead  expense  in  the  way  of  ac- 
quiring additional  ground  and  tracks  at  points  where  land  values  have 
so  phenomenally  advanced,  be  forced  onto  the  railroad  companies  solely 
to  accommodate  the  storage  of  surplus  shipments  that  should  be  un- 
loaded and  stored  by  patrons  ?  In  this  question  of  increased  terminals, 
have  we  not  been  following  the  same  fallacious  principle  of  the  Irish- 
man digging  the  fence  post  hole,  who,  when  asked  what  he  intended  to 
do  with  the  dirt  he  was  taking  out,  replied  that  he  intended  to  put  it 
back,  and  when  informed  that  all  of  the  dirt  could  not  be  put  back, 
promptly  replied  that  he  would  dig  the  hole  deeper. 

What  creates  congestions  and  why  are  cars  so  continuously  on  hand 
in  excess  of  the  receivers'  unloading?  Please  consider  the  country 
elevators  at  points  of  loading,  with  the  limited  percentage  of  storage  to 
the  business  done.  The  grain  commission  houses  with  little  or  no 
storage  of  their  own, — the  limited  storage  of  consumer  as  compared  to 
the  volume  of  business  handled, — the  decreased  public  storage  at  point 
of  consumption, — the  increase  of  coal  sales  through  brokers  who  have 
little  or  no  storage  facilities,  holding  the  commodity  in  cars  until  sales 
are  effected.  Have  not  the  extended  operations  of  commission  and 
brokerage  firms  severed  the  relationship  that  formerly  existed  between 
the  producer  and  the  consumer  ?  Is  any  one  responsible  for  maintain- 
ing the  proper  relationship  between  producing  points  and  consuming 
points  ? 

Grain,  a  very  large  tonnage  handled  by  the  railroads  each  year,  90  % 
is  handled  through  so-called  commission  firms,  whose  principal  interest 
in  the  matter  is  a  large  clientage  of  country  or  line  elevators  and 
farmers,  obtaining  therefrom  a  greater  number  of  cars  to  sell,  for  the 
more  cars  thus  obtained  the  larger  their  earnings  through  commissions. 
Have  you  ever  considered  what  these  commission  houses  or  firms  have 
in  the  way  of  their  own  storage  for  grain  shipped  in  excess  of  the 
market's  needs  ?  In  a  recent  hearing  before  a  Railroad  Commission,  a 
grain  commission  man,  under  oath,  testified  that  the  bulk  of  the  grain 
moved  in  a  short  time,  that  they  had  to  find  buyers  after  it  came,  which 
at  all  times  was  not  possible  to  do  with  the  free  time  now  allowed,  and 
that  they  were  compelled  to  use  the  railroad  companies'  cars  for  storage 
purposes,  as  they  did  not  have  any  of  their  own. 
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Another  witness  testified  that  he  had  to  buy  when  the  grain  was  oil 
the  market,  that  they  had  storage  for  80,000  bushels  and  that  their 
annual  business  outbound  amounted  to  about  1,500,000  bushels. 

While  endeavoring  to  move  grain  within  a  short  period  of  time, 
with  storage  limited  at  point  of  loading  and  unloading,  would  not 
such  conditions  tend  to  create  a  car  shortage  as  based  upon  the  ship- 
pers' demands  ? 

We  are  not  familiar  with  the  handling  of  cotton  in  the  South,  but 
from  various  talks  with  those  acquainted  with  the  conditions,  and  from 
the  circulars  requesting  co-operation  in  loading  and  unloading,  issued 
by  at  least  one  Southern  Railroad  Commission,  we  judge  that  grain 
and  cotton  contribute  equally  to  congested  terminals  and  varied  de- 
grees of  delays  to  cars. 

The  handling  of  grain  through  a  third  party,  or  a  commission  house, 
has  created  laws  providing  for  inspection  either  by  State  or  regularly 
authorized  Board  of  Trade  inspectors.  The  tariff  governing  demur- 
rage has  conceded  the  right  and  allowed  free  time  for  inspection  there- 
on. Instances  have  been  cited  of  grain  which  moved  through  fifteen 
different  markets,  being  subject  to  official  inspection  at  each  of  the 
markets  before  it  was  ultimately  unloaded. 

There  was  a  time  when  the  coal  mines  forwarded  direct  to  the  con- 
sumer as  they  had  orders,  when  the  consumer  placed  his  orders  as 
his  needs  demanded.  In  certain  bituminous  coal  fields  this  practice  has 
been  very  materially  changed.  Coal  brokers  now  buy  the  output  of 
a  mine  for  the  year,  negotiate  as  many  contracts  as  possible  to  take 
care  of  such  output,  depending  upon  their  sales  ability  to  dispose  of  the 
surplus,  either  by  overcrowding  their  contracts  or  finding  transient 
customers. 

We  have  the  word  of  reliable  railroad  officials  that  at  one  terminal 
as  high  as  5,000  cars  will  be  on  hand  at  one  time,  consigned  to  various 
brokers  awaiting  reconsigning  instructions,  due  to  "Trade  Conditions" 
as  one  so  aptly  expresses  it.  Surely  it  must  be  conceded  that  it  is  not 
car  shortage  if  there  be  failure  to  furnish  other  cars  at  the  mines  for 
the  loading  of  this  same  commodity. 

Other  commodities  are  fruit  from  the  Coast,  apples  from  Xew  York, 
melons  for  the  South,  potatoes  from  Wisconsin,  such  commodities  be- 
ing invariably  handled  through  produce  commission  houses,  who  too 
often  elect  to  handle  direct  from  the  car  rather  than  put  the  perish- 
able fruit  into  cold  storage  warehouses,  using  the  car  as  a  refrigerator 
and  peddling  therefrom  as  the  contents  are  wanted,  the  delay  to  the 
car  being  measured  by  the  market  conditions. 

The  detention  by  consignee  of  1,328  cars  and  I  will  say  to  you 
that  those  were  all  the  cars  handled  at  that  terminal,  handled  at  one 
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terminal  in  the  month  of  December,  1912,  shows  an  average  delay 
of  7.71  days  per  car.  In  the  month  of  July,  1013,  on  2,096  cars 
handled  the  average  detention  was  6.78  days.  The  details  of  these 
statistics  show  cars  on  hand  as  high  as  76  days,  45,  44  and  43  days. 
Would  it  not  have  been  far  better  for  these  commodities  not  to  have 
been  shipped  until  the  market  was  in  need  of  them? 

Another  compelling  factor  in  so-called  shortage  is  the  absolute  fail- 
ure of  lake  and  ocean  lines  to  provide  storage  for  the  business  for- 
warded to  them  or  properly  controlling  shipments  forwarded  to  them 
by  rail  for  transshipment.  The  maritime  laws  provide  for  a  demur- 
rage charge  where  receivers  delay  the  boat  unloading.  Why  should 
not  the  same  rule  apply  on  the  other  hand  against  boat  line  companies' 
where  they  are  the  unloaders?  A  commensurate  charge  provided  for 
such  delays  to  cars  would  surely  have  the  tendency  of  hastening  the 
unloading. 

There  is  still  a  large  class  of  shippers,  namely  the  manufacturers, 
whose  manufactured  or  outbound  product  s  is  generally  handled 
promptly  when  they  can  obtain  the  cars  to  forward  the  shipments,  but 
this  class  of  shippers  largely  helps  to  create  car  shortages,  the  very 
thing  of  which  they  so  seriously  complain.  We  so  commonly  hear 
nowadays  of  "Our  large  manufacturing  centers."  Do  we  stop  to  con- 
sider that  the  growth  of  these  centers  has  created  high  land  values, 
have  we  stopped  to  consider  the  storage  room  for  the  raw  material  in 
ratio  to  the  volume  of  business  which  they  do?  Is  it  not  a  fact  that 
in  the  phenomenal  growth  of  the  manufacturing  industries,  the  storage 
room  which  was  theirs  at  the  time  they  started  has  been  gradually 
reduced  to  supply  ground  for  new  buildings  made  necessary  to  house 
the  machinery  for  the  increased  manufacturing?  Can  you  conceive 
of  any  Manager  of  one  of  these  large  houses  providing  his  own  storage 
where  the  same  can  be  secured  with  as  much  convenience  or  at  les» 
cost  in  the  railroad  companies'  cars? 

The  foregoing  all  combine  to  create  a  congestion  in  the  railroad 
yards  that  retards  as  prompt  switching  or  handling  as  could  otherwise 
take  place  if  the  excess  cars  on  hand  did  not  make  necessary  so  much 
re-switching.  Complaint  of  switching  delay  at  terminals  is  one  yon 
often  hear,  and  it  has  been  a  question  in  my  mind  if  the  findings  in 
some  instances  were  the  result  of  as  deep  a  probe  as  necessary  to 
find  the  real  fault. 

Cars  arriving  in  excess  of  commission  or  brokerage  firms'  ability  to 
sell,  results  in  thousands  of  cars  standing  at  different  terminals.  The 
daily  orders  for  disposition  are  in  small  ratio  to  cars  on  hand,  which 
necessitates  the  switching  of  thousands  of  cars  on  hold  and  inspection 
tracks  that  hundreds  may  be  "dug  out"  and  started  on  their  way  for 
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unloading.  Once  started  there  are  encountered  other  cars  previously 
ordered  and  on  hand  in  excess  of  unloaders'  facilities.  A  consignee 
with  trackage  facilities  for  three  cars,  having  fifty  cars  on  hand  (and 
I  will  say  that  this  is  not  a  hypothetical  case  but  is  the  actual  situa- 
tion at  one  terminal  I  have  in  mind)  with  unloading  appliances  which 
will  enable  him  to  unload  fifteen  cars  a  day,  will  demand  switching 
adequate  to  his  unloading  appliances  and  the  railroad  companies'  diffi- 
culties compound  with  each  additional  consignee  similarly  prepared. 
The  miscellaneous  unloaders  from  team  tracks,  one  unloading  promptly 
the  other  not,  creates  a  daily  separation  of  empties  from  loads  in  mak- 
ing room  for  other  cars  wanted,  more  than  doubling  the  switching 
work  on  team  tracks  alone,  causing  additional  cost,  for  which  up  to 
the  present  time  compensative  remuneration  to  the  railroad  is  lacking. 
This  condition  makes  for  car  shortage  correspondingly  to  the  delayed 
switching.  Shall  this  be  charged  to  railroad  inability  or  neglect  ?  Is 
it  not  at  least  impracticable,  if  not  nigh  impossible,  to  furnish  motive- 
power  and  facilities  that  will  meet  the  demands  of  the  shippers  under 
such  conditions  where  no  one  is  to  benefitted  thereby?  Do  we  con- 
sider from  this  angle  when  we  hear  of  car  or  cars  delayed  for  a  week 
in  placing?  Have  we  ever  considered  the  few  complaints  that  are 
made  in  the  months  where  the  transportation  business  is  relatively 
light  ?  Do  not  these  complaints  come  during  the  Fall  and  Winter 
months  when  there  is  being  forced  on  to  the  market  commodities  not 
needed  and  for  which  receivers  are  not  prepared  to  handle,  thus  creat- 
ing congestions  for  which  the  railroad  companies  are  not  the  creators  ? 

From  the  foregoing  statement  of  fact  can  it  be  successfully  main- 
tained that  the  railroads  are  responsible  for  so-called  car  shortages,  or 
cannot  it  be  more  directly  charged  to  the  severed  relationship  between 
the  producer  and  consumer,  neither  caring  for  the  market's  needs, 
and  the  manufacturers  allowing  their  cars  to  stand  under  load  in  the 
outer  yards  awaiting  their  time,  place  and  pleasure  in  unloading,  thus 
shifting  the  responsibility  of  storage  of  the  surplus  on  to  the  railroad 
company,  whose  primary  duty  is  in  the  transporting  of  such  freight 
and  not  in  the  storing  of  it. 

The  question  we  are  trying  to  answer  is,  "Can  Demurrage  be  used 
as  a  greater  means  for  relief  of  car  shortage?"  In  solving  the  car 
shortage  do  not  we  also  solve  the  delays  in  switching  and  many  other 
kindred  complaints  which  are  so  persistently  submitted  to  your  re- 
spective bodies  for  correction?  We  unequivocally  assert  without  fear 
of  successful  contradiction,  that  car  demurrage  is  one,  if  not  the  greatest 
.  agency  in  correcting  the  question  now  under  discussion. 

The  uniform  code  of  car  demurrage  rules  compiled  by  your  Honor- 
able Association,  after  many  days  of  research  and  hard  thought,  was  a 
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great  step  forward  and  not  least  accomplished  was  your  declaration  that 
there  should  be  uniformity.  May  we  suggest  that  the  standard  of  uni- 
formity is  the  application  of  the  rules  and  not  the  rules  in  themselves  ? 
In  all  rules  so  universal  in  application  ambiguity  of  some  and  im- 
practicability of  others  will  be  discovered  only  after  practical  appli- 
cation. 

After  three  years  of  practical  working  under  the  present  code, 
should  any  change  be  made  in  it  ?  Should  a  committee  now  be  ap- 
pointed with  power  to  revise  after  due  research  and  thought,  and 
complete  the  work  of  the  original  committee  that  framed  the  rules  ? 
We  will  only  refer  to  one  or  two,  although  others,  we  believe,  could 
be  amplified,  corrected  or  dropped. 

Has  a  practical  operation  of  the  Average  Rule  proved  true  the 
reason  assigned  for  its  adoption?  In  considering  this  rule  may  we 
suggest  the  possibility  of  the  committee  having  overlooked  the  factor 
of  small  delay  to  outbound  loads  creating  credits  for  application  to 
the  debits  created  by  the  more  seriously  delayed  inbound  shipments? 
The  practical  workings  observed  with  as  little  prejudice  as  possible 
brings  out  clearly  that  the  greatest  benefactors  of  the  average  rule 
are  the  ones  whose  business  outbound  either  equals  or  exceeds  the  busi- 
ness inbound.  The  inbound  business  will  not  accrue  credits  only  where 
the  cars  are  not  being  received  in  excess  of  their  facilities  for  handling, 
and  under  the  straight  demurrage  plan  there  would  be  no  demurrage 
accruing  under  such  conditions.  But  upon  the  outbound  business, 
such  as  done  by  a  grain  elevator  dependent  upon  car  supply  for  load- 
ing out,  the  country  elevators,  or  others  of  like  nature,  credits  will  be 
obtained  upon  their  outbound  shipments  not  because  of  any  desire  to 
load  promptly,  but  purely  because  they  are  equipped  or  because  their 
business  demands  it.  The  country  elevator  was  originally  constructed 
as  a  matter  of  economy  in  handling  the  grain  that  is  bought.  This 
facility  permits  of  promptly  loading  numerous  outbound  cars,  obtain- 
ing credits  thereon  which  are  applied  upon  inbound  coal  or  lumber 
that  stands  in  the  car  as  long  a  period  as  possible,  hauling  direct  there- 
from to  fill  such  orders  as  they  may  have  or  contemplate,  and  unload- 
ing the  balance  into  the  coal  shed  or  lumber  yard,  as  their  credits  may 
diminish. 

As  a  concrete  example  of  the  workings  of  this  Rule,  we  call  your 
attention  to  the  comparative  results  of  two  large  firms  in  tEe  city  of 
Milwaukee,  who  are  now  working  under  the  average  agreement. 

I  will  preface  this  by  saying  that  March  and  April,  1910,  were  the 
last  two  months  we  worked  under  the  straight  demurrage  plan  and 
we  compared  them  with  the  same  two  months  for  1912. 
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M. \IBER    OF  DAYS  AVERAGE    DELAY 

CARS  DELAYED       PER    CAR    PER    DAY. 


Under  strainght  demurrage 

March  and  April,  1910  2902  2339  0.7!> 

Under    average     agreement 

March  and  April,  1912  3796  5525  1.46 

Delay  under  Average  Agreement  exceeds  delay  under  straight  de- 
murrage rules  0.67  days  per  car  per  day. 

Actual  loss  in  efficiency  2543  car  days  for  the  two  months. 
********* 

In  the  foregoing  the  great  bulk  of  credits  was  obtained  upon  the 
outbound  commodity.  It  was  not  from  any  desire  to  decrease  car 
delay,  but  purely  because  shipments  had  to  be  made.  The  credits 
thus  obtained  permitted  of  the  detention  on  inbound  shipments  up  to 
a  period  of  seven  days  without  incurring  any  demurrage  charge.  We 
respectfully  ask  you  to  consider  whether  any  rule  that  will  permit  of 
an  actual  loss  in  car  efficiency  of  2543  car  days  in  a  sixty  day  period 
proves  the  correctness  or  incorrectness  of  the  hypothesis  under  which 
the  rule  was  promulgated. 

Further  corroborative  of  our  contention,  the  credits  obtained  in 
January  and  June,  1913,  upon  cars  outbound  were  18,636  car  days 
compared  with  debits  of  2332  car  days.  On  cars  unloaded  the  credits 
were  17,541  car  days  as  compared  with  10,053  car  day  debits,  the  per- 
centage of  credits  to  debits  outbound  being  12.51  as  compared  to  57.31 
on  inbound. 

In  viewing  the  Average  Agreement  from  another  angle,  at  a  recent 
hearing  a  signer  of  the  average  agreement  openly  advocated  the  pay- 
ment of  money  in  lieu  of  the  ''paper  credits"'  which  he  is  now  receiv- 
ing under  his  average  agreement,  although  he  admitted  a  responsi- 
bility to  the  railroads  and  to  other  shippers  in  the  prompt  releasing  of 
cars,  yet  he  advocated  a  cash  remuneration  for  doing  that  which  he 
admits  is  his  duty. 

Is  not  this  the  principle  that  is  now  being  applied  by  the  signers  of 
the  average  agreement?  Does  not  the  average  agreement  say  to  him, 
hurry  the  loading  or  unloading  of  one  car  and  you  may  detain  another 
car  longer?  Was  not  demurrage  created  because  the  other  fellow  did 
not  do  himself  what  he  thought  the  other  fellow  should  do?  Shall 
credits  be  extended  to  one  for  doing  that  which  admittedly  it  is  his 
duty  to  do  ?  Were  the  demurrage  rules  not  intended  to  be  "you  must 
not"  instead  of  "you  may  ?" 

We  further  ask  you  to  consider  that  if  there  be  any  merit  in  a  de- 
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inurrage  charge  as  penalty,  the  plan  for  the  assessment  of  demurrage 
that  shrinks  the  penalty  $3,802.00  in  the  month  of  January,  and 
$5,000.00  in  June,  is  taking  the  corresponding  benefit  of  a  demurrage 
cluirge  away  from  the  question  of  car  efficiency  and  thus  making  for 
car  shortage. 

We  ask  you  to  recall  the  language  of  the  Committee  at  the  time  the 
Average  Agreement  was  given  to  us: 

"The  efficiency  of  average  demurrage  is  attested  by  substantially  all 
the  railroad  officials  who  have  worked  under  the  rule.  We  are  as- 
sured that  car  detention  has  noticeably  decreased  wherever  the  aver- 
age rule  has  been  established.  It  is  represented  on  the  other  hand 
that  the  straight  forty-eight  hour  rule  was  never  vigorously  enforced 
until  a  very  late  period,  and  that  increased  car  efficiency  under  an 
average  rule  that  is  enforced  does  not  argue  superiority  over  a  forty- 
eight  hour  rule  that  was  not  enforced.  This  contention  is  entitled  to 
more  than  passing  consideration,  for  it  is  doubtless  true  that  until 
very  recently  demurrage  rules  have  been  more  honored  in  the  breach 
than  in.  the  observance.  However,  our  information  convinces  us  that, 
properly  drawn  and  properly  applied,  the  average  rule  does  make  di- 
rectly for  car  efficiency.  By  offering  a  premium  for  every  car  loaded 
or  unloaded  within  the  first  twenty-four  hours  of  free  time,  it  pro- 
vides the  strongest  possible  incentive  to  the  prompt  release  of  the  car- 
rier's equipment — and,  after  all,  this  is  the  chief  purpose  of  demur- 
rage." 

May  we  suggest  that  what  theoretically  sounded  right  has  been 
proven  false  under  practical  working,  and  does  it  not  make  for  car 
inefficiency  instead  of  car  efficiency  (  Does  it  not  directly  take  the 
car  from  transportation  and  make  it  a  warehouse  ? 

The  other  rule  that  we  would  not  have  you  consider,  and  which  is 
our  final  thought  at  this  time,  is  the  rate  that  is  now  being  applied, 
which  at  the  time  of  adoption  was  intended  and  did  stimulate  the 
more  prompt  release  of  equipment  that  it  might  be  put  back  into 
service  for  which  it  "was  originally  built.  Is  it  not  a  fact  that  a  dollar 
of  today  has  not  the  same  purchasing  value  of  twenty-five  years  ago? 
Does  it  not  follow  that  being  of  less  value  as  a  medium  of  exchange, 
it  correspondingly  fails  of  accomplishment  in  the  way  of  prompt  re- 
leasing of  cars,  and  that  a  higher  rate  is  now  necessary  to  obtain  the 
same  result  that  the  $1.00  charge  originally  did  at  its  inception? 

What  can  be  the  argument  that  will  support  a  successful  criticism 
of  a  higher  rate  of  demurrage?  A  measure  that  will  impress  the 
patrons  with  the  necessity  of  providing  their  own  storage  or  ordering 
that  their  shipments  be  forwarded  somewhere  near  to  the  ratio  of  their 
facilities  for  unloading,  should  not  be  considered  by  anyone  as  being 
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harsh.  We  respectfully  submit  that  a  demurrage  charge  is  an  optional 
charge,  not  a  compulsory  one.  It  is  optional  whether  the  patron 
elects  to  load  or  unload  the  contents  or  pay  car  hire  thereon.  If  he 
elects  to  stunt  his  storage  facilities  and  store  in  car,  does  he  not  do  a 
triple  harm  in  depriving  other  shippers  who  may  want  the  equipment, 
deprive  the  railroad  company  of  its  rightful  earnings  on  such  equip- 
ment and  create  a  general  chaotic  condition  in  the  terminal  yard  with 
its  increased  cost  in  operation  to  the  railroad  company.  Can  he  suc- 
cessfully maintain  a  criticism  against  a  condition  of  his  own  making 
or  option  ?  Is  he  not  entitled  to  pay  for  his  own  neglect,  carelessness 
or  wilfullness  ?  Is  he  to  be  permitted  to  work  such  harm  because  he 
so  elects?  Can  he  hope  to  forever  keep  in  the  background  his  own 
dereliction,  hoping  to  be  protected  by  your  respective  commission  bodies 
from" a  demurrage  charge  that  will  force  him  upon  his  own  initiative? 
Is  this  not  what  he  is  doing  now  ? 

Again  we  ask  what  will  be  the  effect  of  a  higher  rate  of  demurrage  ? 
Will  not  the  producer  forward  to  market  as  the  market  needs,  knowing 
that  in  forwarding  in  excess  it  will  be  at  a  much  greater  cost  for  storage 
than  he  can  provide  it  himself  ?  Will  not  the  produce  commission  man 
unload  the  surplus  into  warehouses,  cold  storage  of  his  own,  or  other- 
wise ?  Will  not  the  coal  broker  be  more  careful  with  his  contracts  with 
the  mine  operator  and  order  it  forwarded  as  he  has  need  of  it  instead  of 
trying  to  force  a  market  ?  Will  not  the  manufacturer  prepare  himself 
with  more  room  when  the  charge  for  storage  in  cars  is  made  higher 
than  he  can  provide  it  for  himself?  Will  not  the  car  demand  be 
limited  to  the  market's  needs  and  car  shortages  cease  to  be  a  ''bugbear  ?'? 

If  these  results  be  obtained  by  your  honorable  bodies  having  granted 
rules  that  will  not  extend  the  free  time  and  a  rate  commensurate  to 
the  needs,  do  you  not  settle  car  shortage,  delays  in  switching  and  their 
kindred  troubles  by  a  measure  that  works  injury,  if  it  can  be  so  called, 
only  to  the  one  who  elects? 

Does  it  not  stop  your  honorable  bodies  from  having  each  year  to 
consider  such  matters  and  bring  corresponding  relief  to  you?  Does 
it  not  rightfully  correct  a  condition  that  has  grown  with  the  growth 
of  the  nation  ? 

Surely  it  must  follow  as  the  sunset  follows  the  sunrise,  that  a  rate 
sufficiently  high  to  release  equipment  will  have  this  effect. 

It  is  not  for  me  to  name  a  rate  necessary  to  accomplish  the  results 
that  can  be  obtained.  California  with  its  $6.00  rate  shows  better 
results  on  prompt  releasing  of  equipment  than  its  $3.00  rate.  The 
$3.00  rate  shows  quicker  released  and  decreased  earnings  as  compared 
with  its  $1.00  rate.  The  $2.00  and  $3.00  rate  for  a  limited  period 
on  the  Canada  lines,  while  showing  a  more  prompt  release  of  cars,  also 
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shows  an  increase  on  demurrage  of  $244,813.35,  or  66  per  cent. 

Does  not  a  graduated  scale  of  charge  invite  a  storage  in  cars  ?  If  a 
$3.00  rate  is  good  for  the  4th  day,  why  will  it  not  have  the  same  effect 
on  the  3rd  day  ?  Why  differentiate  in  rate  after  a  reasonable  time  for 
loading  or  unloading  is  granted?  Can  the  increased  earnings  in 
Canada  as  compared  with  the  decreased  earnings  in  California,  be  attrib- 
buted  to  this  case?  It  is  not  increased  demurrage  earnings  that  we 
solicit,  but  a  righteous  settlement  of  the  now  experienced  delay  to  the 
railroad  freight  car.  Any  charge  that  increases  the  demurrage  earn- 
ings correspondingly  fails  of  the  results  to  be  obtained  by  corrected 
demurrage  rules  or  a  higher  rate  of  demurrage. 

The  question  of  amending  the  present  demurrage  rules  and  their 
application,  is  one  which  sooner  or  later  must  be  taken  up  and  settled, 
but  to  remain  unsettled  for  long  it  cannot  be.  This  paper  fails  in  its 
mission  if  it  fails  to  impress  your  honorable  body  with  the  necessity 
of  taking  action  thereon.  So-called  car  shortages  are  with  us  and  car 
demurrage  can  be  used  as  an  instrument  to  allay  the  complaint.  Will 
your  honorable  body  take  such  action  thereon  now  as  will  insure  the 
prompt  correcting  of  the  evils  as  they  now  exist? 

The  PEESIDENT.  I  am  sure  that  we  are  all  under  obligations  to  the 
gentleman  who  has  just  addressed  us,  for  the  valuable  suggestions  he 
has  made. 

Under  the  resolution  previously  adopted  it  will  be  necessary,  at  this 
point,  to  resume  the  discussion,  on  the  paper  of  Dr.  Weber. 

Mr.  MALTBIE,  of  New  York.  Mr.  Chairman,  unless  there  is  some- 
one who  wishes  to  discuss  the  paper,  I  suggest  that  we  take  up  the 
next  one. 

THE  RELATION  OF  SURPLUS  TO  RATE  MAKING. 

The  PRESIDENT.  We  will  not  listen  to  an  address  on  "The  Eela- 
tion  of  Surplus  to  Rate  Making,"  by  F.  E.  Barker,  Chairman  of  the 
Massachusetts  Board  of  Gas  and  Electric  Light  Commissioners. 

Mr.  BARKER,  of  Massachusetts.  Mr.  Chairman  and  gentlemen,  I 
did  not  have  an  opportunity  to  confer  with  the  Chairman  with  respect 
to  the  scope  of  this  paper,  and  I  do  not  know  that  it  is  as  much  in  ac- 
cord with  the  title  originally  stated  in  the  committee's  report  as  was 
expected,  as  I  did  not  see  that  title  until  after  this  paper  was  prepared. 
The  question  of  the  appraisal  of  property  that  appears  in  the  sur- 
plus is  not  different  from  the  valuation  of  any  other  property,  as  I 
conceive  it.  That  is  to  say,  the  property  that  constitutes  a  part  of 
the  corporate  surplus  is  to  be  appraised  by  the  same  methods  as  any 
other  property  of  the  corporation.  But  in  the  consideration  of  ques- 
tions arising  in  a  rate  making  problem,  if  the  method  pursued  by  the 
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board  of  which  I  am  a  member,  in  rate  problems  for  the  last  25  years 
is  followed,  the  exact  appraisal  of  so  much  of  the  property  as  con- 
stitutes the  surplus  is  of  minor  and  not  of  dominant  importance. 
While  this  paper  attempts  to  deal  in  a  broad  way  with  some  of  the 
fundamental  propositions  which  a  surplus  brings  into  rate  making,  I 
think  it  will  not  be  altogether  foreign  to  the  question  of  valuation  with 
which  rate  making  is  concerned. 

In  the  consideration  of  this  subject  it  is  desirable  first  of  all  to 
clearly  define  the  term  "surplus,"  or  at  least  to  indicate  the  scope  of  the 
term  as  used  in  the  present  discussion.  The  Century  Dictionary  con- 
tains two  pertinent  definitions,  although  perhaps  not  fully  suited  to 
this  connection.  "That  which  remains  above  what  is  used  or  needed.7' 
"More  than  enough."  If  extended  to  apply  to  corporation  manage- 
ment this  may  read:  "That  which  remains  out  of  income  after  providing 
for  operating  and  maintenance  cost,  together  with  reasonable  dividends 
and  interest  on  legitimate  debt."  Whatever  may  be  true  under  ideal 
conditions,  it  may  be  noted  that  in  ordinary  practice  neither  its  exist- 
ence nor  its  amount  can  be  reliably  determined  by  a  cursory  inspection 
of  the  company's  balance  sheet.  "Surplus"  there  is  found  in  the  list 
of  liabilities  and  is  merely  the  difference  between  the  total  of  the  assets 
and  the  total  of  the  other  liabilities  as  there  stated.  Either  of  the 
terms,  "assets"  and  "liabilities,"  may  cover  a  multitude  of  sins.  Items 
of  property  among  the  assets  may.  be  carried  at  figures  above  or  below 
their  actual  value,  according  to  the  purpose  and  policy  of  the  corpora- 
tion. The  list  may  include  items  of  no  real  value,  items  which  are 
mere  fictions  of  accounting,  or  even  those  which  indicate  liabilities  in 
suspense.  It  may  or  may  not  include  those  permanent  additions  to 
the  plant  which  have  been  paid  for  out  of  profits,  or  the  unearned  incre- 
ment of  value,  either  of  which  is  sometimes  of  substantial  importance. 
Neither,  on  the  other  hand,  is  the  real  surplus  to  be  diminished  or  dis- 
sipated by  liabilities,  whatever  their  title,  which  are  the  mere  creation 
of  the  accountant  and  are  in  fact  only  divisions  of  the  actual  surplus, 
whether  appearing  as  capital  stock  or  some  other  equally  elusive  desig- 
nation. That  of  course  suggests  capital  stock  issued  without  considera- 
tion and  without  corresponding  payment  into  the  treasury  of  the  cor- 
poration. It  is  to  be  borne  in  mind  that  the  analysis  of  the  balance 
sheet  suggested  as  necessary  for  the  discovery  of  the  real  surplus  in- 
volves no  implication  of  intentional  fraud  or  deception,  since  the  actual 
conditions  result  more  often  from  some  theory  sincerely  held  as  to 
proper  corporate  methods  or  policies  born  of  certain  opinions  as  to 
business  necessities  or  corporate  rights. 

The  importance  of  a  proper  regulatory  attitude  toward  surplus  and 
a  correct  method  of  determining  its  amount  is  apparent,  when  it  is 
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realized  that  a  surplus  exists  in  almost  every  public  service  corporation 
which  has  been  properly  managed  for  any  considerable  length  of  time. 
A  prudent  management,  even  when  considering  only  the  interests  of  the 
.shareholders,  will  rarely  divide  among  them  all  the  annual  profits. 
Where  it  is  considered  inexpedient  to  issue  new  securities  for  plant 
additions  unless  such  plant  will  add  appreciably  to  earning  power,  con- 
ditions may  arise  that  will  call  for  investment  in  plant  out  of  profits. 
Prices  are  fixed  in  advance  and  based  upon  certain  expectations,  while 
unexpected  conditions  of  prosperity  and  growth  may  develop  profits 
to  which  the  management  is  unwilling  to  invite  immediate  public  atten- 
tion through  a  dividend  declaration.  Only  a  moderate  amount 
annually  so  retained  will  in  a  series  of  years  reach  a  considerable  sum. 

In  most  companies,  in  other  words,  a  surplus  arises  because  through 
managerial  skill,  or  a  combination  of  other  conditions,  the  company 
has  obtained  enough,  and  more  than  enough,  to  give  to  its  shareholders 
such  a  return  as  will  induce  them  or  others,  when  assured  of  its  con- 
tinuance, to  provide  the  corporation  with  money  for  its  needed  expan- 
sion in  the  service  of  the  public.  Even  where  rates  are  determined 
by  governmental  authority,  it  is  doubtful  if  they  can  practically  be 
safely  made  with  such  closeness  to  expenses  and  maintenance  as  to 
prevent,  under  ordinarily  competent  management,  the  acquiring  of  a 
surplus  unless  it  be  dissipated  in  unreasonably  or  unexpectedly  high 
dividends. 

In  any  consideration  of  surplus  in  a  public  service  company  the 
fundamental  principles  which  determine  the  public  relations  of  such 
companies  must  be  carefully  considered.  Two  things  are  of  great 
importance:  First,  that  they  are  naturally  and  inevitably  monopolistic. 
Second,  that  they  are  engaged  in  the  performance  of  a  public  service 
and  are  created  specifically  and  primarily  for  that  purpose.  So  far  as 
I  am  aware,  unprejudiced  students  of  such  corporations  have  been 
compelled  to  recognize  them  as  natural  monopolies.  By  this  term  it 
is  not  intended  to  assert  that  they  are,  or  have  been,  at  all  times  and  in 
all  places  actual  monopolies.  Exceptional  conditions  and  the  result- 
ing public  attitude  may  occasionally  bring  competition,  but  experience 
has  shown  that  such  competition  is  temporary  only,  soon  to  be  suc- 
ceeded by  a  restored  monopoly.  The  conviction  now  widespread  of 
the  necessity  of  governmental  regulation  is  ample  evidence  of  public 
acceptance  of  the  failure  of  the  competitive  theory  for  the  adequate 
•control  of  such  concerns,  and  of  their  position  as  virtual  monopolies. 
The  most  obvious  and  forceful  illustrations  of  this  are  to  be  found 
among  lighting  and  street  railway  corporations,  although  steam  rail- 
roads serving  wider  areas  are  by  no  means  exempt  from  the  principles 
involved.  It  is  by  no  means  certain  that  under  the  schemes  of  regu- 
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lation  over  steam  railroads  now  so  imperiously  demanded  by  the  pub- 
lic, some  pooling  arrangement,  which  of  itself  implies  monopoly,  may 
not  be  found  essential,  even  where  competition  now  apparently  exists, 
to  effect  a  proper  public  regulation. 

By  public  service  company  is  to  be  understood  not  only  a  company 
bound  to  serve  the  public  generally,  but  one  performing  a  service  which 
the  public,  or  some  political  division  of  it,  might  perform  for  itself 
if  it  should  deem  such  a  course  expedient  for  the  public  interest.  The 
possession  of  the  right  to  exercise  a  public  monopoly  is  a  special  privi- 
lege given  in  the  public  interest  by  the  public,  which  has  a  right  to 
expect  and  require  from  the  possessors  of  that  privilege  in  the  per- 
formance of  that  service  a  continuous  recognition  of  the  public  inter- 
est. Especially  must  this  be  true  where  the  privilege  is  exclusive, 
either  in  form  or  fact;  nor  is  the  principle  changed  because  the  privi- 
lege may  be  exercised  for  profit  to  its  possessor.  Such  grantee  is  in 
many  respects  a  public  servant.  When  such  profit  is  to  be  received, 
but  its  amount  is  not  fixed,  we  must  assume  from  the  very  nature  of 
the  grant  the  mutual  expectation  that  the  affairs  incident  to  the 
service  will  be  managed  with  economy  and  efficiency,  and  that  the  com- 
pensation in  the  form  of  divisible  profits  will  be  fair  and  reasonable, 
but  no  more.  The  proposition  may  not  have  been  formally  considered 
in  every  case,  but  if  considered  at  all  could  be  stated  in  no  other  way. 
I  doubt  if  any  such  grant  was  ever  made  without  the  expectation  and 
open  or  tacit  understanding  that  no  more  than  a  reasonable  compensa- 
tion should  be  received.  In  a  prosperous  company  such  part  of  the 
profits  as  the  directors  think  desirable  and  expedient,  under  all  the 
conditions,  to  divide  may,  from  the  point  of  view  of  both  the  company 
and  the  public,  be  assumed  to  be  the  reasonable  compensation  for  the 
service.  If  more  than  such  reasonable  compensation  is  in  fact  obtained, 
the  public  has  to  that  extent  been  overcharged  for  the  service  furnished, 
although  it  may  be  not  with  deliberate  intention.  The  fact  of  the  sur- 
plus implies  that  this  overcharge  has  been  retained  in  the  possession  of 
ihe  company.  Where  for  any  reason  it  has  been  dissipated  or  has  dis- 
appeared is  not  the  situation  which  we  are  considering. 

In  the  manner  and  for  the  reasons  already  described  the  surplus 
which  we  are  now  considering  arises.  Oftentimes,  usually  it  may  be, 
a  company  in  the  exercise  of  a  privilege  granted  upon  this  understand- 
ing has  acquired  more  than  enough  to  meet  the  requirements  of  a  rea- 
sonable compensation  but  without  the  immediate  realization  by  the 
public  of  this  fact.  The  very  nature  of  a  surplus  and  the  manner  of 
its  growth  are  sufficient  to  invest  it  with  a  peculiar  interest  to  the 
public.  It  may  be  at  once  conceded  that  the  company  is  in  the  full 
possession  and  enjoys  the  legal  ownership  and  use  of  this  surplus  and 
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cannot  be  deprived  of  either.  It  may  well  be  that  its  existence  may 
be  due  largely  to  the  skill  and  good  judgment  of  the  management  it- 
self. But  on  the  other  hand  it  should  be  noted  that  the  actual  direct 
contributions  by  the  shareholders  from  their  own  individual  funds 
compose  no  part  of  what  is  here  termed  surplus. 

The  practical  problem  necessarily  arises  as  to  how  far  the  existence 
of  a  surplus  creates  new  rights  or  new  duties,  either  on  the  part  of  the 
company  or  of  the  public,  with  respect  to  the  making  of  rates.  This  is 
a  question  of  great  difficulty  and  importance,  and  it  may  not  be  yet 
fully  understoood.  There  is  a  prevailing  view  that  rate  making  is 
properly,  and  in  a  monopoly  necessarily,  based  solely  on  cost,  and  that 
a  primary  factor  in  that  cost  is  the  value  of  the  property  requisite  to 
perform  the  service.  Accordingly  it  is  assumed  that  in  fixing  a  rea- 
sonable rate  whether  in  the  first  instance  by  the  company  or  upon 
proper  proceedings  by  a  public  commission,  an  essential  prerequisite 
is  the  determination  of  the  amount  and  value  of  the  property  em- 
ployed in  performing  the  service.  Viewed  merely  from  this  standpoint, 
no  consideration  of  surplus  as  such  enters  into  the  problem,  except 
that  a  rate  so  made  is  reasonably  certain  to  produce  a  new  surplus. 

As  to  any  surplus  some  things  are  clear.  Plainly  it  should  be  re- 
tained in  the  company's  assets.  To  distribute  it  among  the  share- 
holders would  be  as  unjust  to  the  public  as  any  attempt  by  the  public 
to  wrest  it  from  the  company  would  be  unjust  to  the  shareholders.  But 
it  by  no  means  follows  that  its  acquisiton  and  existence  creates  any 
new  right  in  the  company  or  duty  in  the  public  with  respect  to  the 
rate  to  be  charged.  Such  a  conclusion  would  seem  necessarily  to  pre- 
suppose that  the  compensation  already  obtained  has  not  been  reason- 
able, which  contradicts  the  idea  of  surplus  already  stated.  The  nature 
of  the  surplus  and  the  method  by  which  it  is  Acquired  raise  certain 
equities  both  in  the  company  and  in  the  public,  which  in  various  ways 
bear  upon  the  question  of  a  reasonable  rate.  As  the  history  of  the 
company  will  materially  aid  in  discovering  its  existence  and  amount, 
so  it  may  afford  the  most  important  basis  for  discovering  the  nature 
and  extent  of  the  equities  referred  to. 

In  the  present  consideration  it  is  immaterial  whether  surplus  has" 
been  acquired  in  the  ordinary  and  natural  conduct  of  the  business 
without  special  intent,  or  whether  it  has  been  deliberately  obtained 
through  charges  made  for  the  express  purpose  of  its  acquisition.  Local 
conditions  make  inflexible  rules  for  the  use  of  the  surplus  impractic- 
able, almost  certainly  inadequate,  perhaps  impossible.  Much  can 
often  be  properly  used  to  extend  and  improve  the  service  where  the 
prospect  of  an  immediate  normal  return  upon  the  expenditure  re- 
quired cannot  be  clearly  seen,  yet  where  the  convenience  of  the  public 
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will  obviously  be  served.  It  may  be  used  to  encourage  or  aid  in  the 
development  of  new  processes  or  methods  of  business,  the  wisdom  of 
whose  adoption  can  only  be  conclusively  determined  by  actual  ex- 
perience. It  may  also  facilitate  reductions  in  rates  where,  in  view  of 
the  ever  present  possibility  of  changed  conditions,  there  may  be  some 
lack  of  certainty  as  to  what  the  result  of  a  given  rate  will  be. 

Its  existence  will  undoubtedly  give  added  security  to  regular  divi- 
dends, and  it  may  even  be  used  in  part  at  least  to  increase,  without 
prejudice  to  the  public  interest,  the  otherwise  reasonable  rate  of  re- 
turn upon  the  actual  investments  by  the  shareholders  from  their  indi- 
vidual funds.  The  existence  and  acquisition  of  such  a  surplus  may, 
therefore,  prove  highly  advantageous  both  to  the  company  and  public, 
so  much  so  that  the  public  may  find  it  expedient,  reasonable,  and  profit- 
able to  encourage  by  a  proper  recognition  in  the  amount  of  divisible 
earnings  permitted  that  quality  of  management  which,  while  just  -to 
the  public,  will  promote  is  development.  While  its  existance  should 
not  be  imperiled,  unless  with  the  promise  of  some  advantage  to  the 
public,  neither  should  it  in  any  event  or  under  any  conditions  be  the 
instrument  of  increasing  the  otherwise  reasonable  burden  upon  the 
public. 

Upon  the  various  boards  and  commissions  charged  with  the  duty 
and  responsibility  of  regulating  these  corporations  must  devolve  in 
large  measure  the  difficult  task  of  determining  those  equities  which 
are  consistent  with  a  sound  public  policy.  Those  which  are  in- 
volved in  the  treatment  of  the  surplus  are  by  no  means  the  least  of 
these.  It  must  be  the  recognized  duty  of  these  boards  to  hold  the 
scales  of  justice  in  equal  poise  with  the  company  and  the  public  with 
no  purpose  to  embarrass  or  oppress  and  with  no  attempt  to  be  vindictive 
on  account  of  past  corporate  transgressions. 

A  liberal  recognition  by  the  management  of  the  corporation  of  its 
public  duty  in  respect  to  its  accumulated  surplus  would  undoubtedly  be 
met  by  a  more  liberal  public  attitude  to  be  evidenced  in  the  action  of 
regulatory  boards.  Properly  understood  and  applied  the  principles 
involved  will  not  hinder,  but  rather  stimulate  enterprise  and  progress. 

If  it  be  claimed  that  this  proposition  vests  too  great  authority  and 
discretion  in  the  regulating  boards,  it  must  devolve  upon  those  who 
make  the  claim  to  show  some  other  way  by  which  a  just  relation  can 
be  attained. 

From  my  own  observation  I  do  not  hesitate  to  say  that  the  correct- 
ness of  the  principles  suggested  herein  was  fully  recognized  a  quarter 
of  a  century  ago  by  the  dominant  interests  in  the  public  service  com- 
panies of  Massachusetts ;  nor  is  this  altogether  absent  from  the  policies 
of  many  of  the  companies  of  today. 
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As  an  illustration  of  this,  I  cannot  refrain  from  quoting  the  words 
given  to  his  stockholders  by  the  president  of  what  is  perhaps  one  of 
the  largest  public  service  corporations  in  this  country,  whose  activi- 
ties extend  from  ocean  to  ocean,  from  above  the  Lakes  to  beyond  the 
Gulf,  whose  residence,  I  believe,  is  in  the  great  State  of  New  York, 
but  whose  real  home  is  in  Massachusetts,  as  follows: 

"We  believe  that  any  surplus  beyond  that  necessary  to  equalize  dividends  on  a 
fair  basis  should  be  used  by  the  company  for  the  benefit  of  the  public  and  should 
be  inalienable  for  any  other  purpose,  and  should  be  either  invested  in  revenue- 
earning  plant  until  it  is  necessary  to  replace  a  plant  which  may  become  inadequate 
or  obsolete,  or  should  be  used  to  make  the  service  cheaper  or  better." 

The  suggestions  in  this  paper  are  respectfully  presented  for  your 
consideration  as  a  contribution  toward  the  solution  of  an  important 
and  difficult  problem,  with  no  claim  that  more  than  an  approach  has 
been  made  to  a  satisfactory  and  final  solution. 

Mr.  MALTBIE,  of  New  York.  Mr.  Chairman,  I  believe  Professor 
Daniels  is  to  open  the  discussion  of  Mr.  Barker's  paper. 

Mr.  DANIELS,  of  New  Jersey.  Mr.  President  and  gentlemen, 
through  no  fault  of  Commissioner  Barker  or  the  Chairman  of  the  Com- 
mittee I  was  unable  to  see  a  copy  of  this  paper  until  yesterday  morn- 
ing, and  I  must  make  that  fact  in  part  my  excuse  for  the  brevity  of  my 
comments,  and  also  my  excuse  for  presenting  what  I  may  call  merely 
my  views  upon  my  first  impression  of  the  paper,  with  the  reserved 
right  to  alter  or  amend  if  after  further  consideration  of  so  important 
a  subject  my  views  upon  first  impression  seem  to  me  to  require  correc- 
tion. 

I  feel  that  any  criticism  upon  the  paper  presented  should  be  made 
with  the  very  greatest  circumspection,  first  because  of  the  eminent 
source  from  which  it  comes ;  because,  as  you  have  already  heard,  Com- 
missioner Barker  was  one  of  the  pioneers  in  this  whole  matter  of 
utility  regulation ;  and  because  with  his  Commission  he  has  been  suc- 
cessful in  the  State  of  Massachusetts  in  imposing  upon  the  gas  and 
electric  companies  of  that  state  a  keen  sense  of  their  obligation  to  the 
public  in  so  far  as  their  treatment  of  surplus  is  concerned,  and  also 
because  that  Commission  has  also  been  so  signally  successful  in  pro- 
tecting for  a  generation  the  investors  in  Massachusetts  Public  Service 
Corporations  that  furnish  either  gas  or  electricity. 

And  yet  with  this  preliminary  disclaimer,  I  think  it  might  not  be 
amiss  to  say  that  perhaps  the  paper  is  open  to  some  criticism,  and  I 
am  sure  Commissioner  Barker  will  not  take  it  amiss  if  I  try  to  dis- 
cover in  one  or  two  instances  some  points  to  which  criticism  may  be 
directed. 

In  the  first  place,  however,  I  want  to  say  that  I  am  heartily  in  ac- 
cord with  Commissioner  Barker  with  reference  to  his  conception  or 
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definition  of  corporate  surplus.  You  remember  the  Frenchman's  state- 
ment that  language  was  devised  to  conceal  thought;  and  if  there  be 
any  truth  in  that,  the  language  of  the  corporate  accountant  has  often- 
times been  signally  eloquent,  never  more  so  than  in  describing  the 
"surplus." 

The  surplus  of  which  we  are  really  speaking  consists  of  plant  or 
property  in  the  possession  of  the  corporation,  attributable  either  to  the 
appreciation  of  certain  assets  in  its  possession,  or  attributable  to  net 
additions  to  its  permanent  plant  and  property  obtained  out  of  the 
rates  paid  in  the  past  by  its  consumers.  It  is  at  all  events  a  fund, 
no  penny  of  which  has  been  contributed  by  the  investor,  but  the  entire 
amount  of  which  has  come  either  through  the  appreciation  of  assets, 
or  from  a  charge  upon  consumers  in  excess  of  that  necessary  to  afford 
a  reasonable  return. 

I  would  put  my  criticism  in  this  fashion: — I  should  say  that  Com- 
missioner Barker's  paper,  suggests  the  appropriate  uses  of  an  extant 
surplus,  mislead  of  affording  serviceable  directions  as  to  how  we  are 
to  treat  the  surplus  in  making  a  base  upon  which  rates  are  to  be  fixed, 
or  instead  of  contributing  to  our  knowledge  as  to  the  proper  rate  of 
return  upon  a  base  in  which  surplus  is  included. 

With  reference  to  his  statements  as  to  the  appropriate  use  of  the 
surplus  when  you  have  that  corporate  surplus  extant  already,  I  very 
generally  subscribe  to  his  contentions.  I  subscribe  in  the  first  place 
to  the  proposition  that  it  is  quite  improper  that  a  corporate  surplus 
should  be  dissipated  by  distribution  outright  among  the  extant  share- 
holders. It  has  been  contributed  by  the  consumer,  and  it  is  in  a  sense 
a  trust  fund,  the  title  to  which  is  in  the  company,  and  yet  the  use  and 
advantage  of  which  may  properly  go,  at  least  in  very  large  measure, 
to  the  patrons  of  the  company,  and  which  ought  not  certainly  to  be 
diverted  to  the  benefit  of  the  security  holders  alone. 

I  agree  too  that  where  an  extant  surplus  is  on  hand,  it  may  very 
properly  be  applied  to  certain  permanent  additions  to  a  company's 
property,  where  the  additions  in  question  are  not  of  a  revenue-pro- 
ducing character.  If  for  example  a  railroad  has  a  surplus,  and  pro- 
poses to  devote  some  part  thereof  to  the  elimination  of  grade  crossings, 
or  to  any  other  object  the  result  of  which  will  not  return  revenue  suffi- 
cient to  warrant  the  investment  in  question,  we  have  undoubtedly  a 
proper  occasion  for  the  use  of  the  surplus  under  consideration.  If  the 
corporate  surplus  is  on  hand,  it  seems  to  me  to  be  a  very  appropriate 
thing  to  use  that  surplus  in  part  at  least  in  experimentation  along  new 
lines  of  business  or  along  new  technical  processes,  in  order  to  determine 
whether  there  is  a  possibility  of  advantage  to  the  company  and  the 
consumer  by  the  successful  elaboration  of  such  processes.  And  I  should 
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also  agree  that  where  a  rate  reduction  has  something  of  hazard  in  it, 
where  it  is  not  certain  how  far  a  reduction  in  rates  will  stimulate  imme- 
diate demand,  the  corporate  surplus  may  be  very  properly  applied 
thereto  during  the  period  of  experimentation. 

Lastly,  I  should  say  with  reference  to  his  proposed  uses  of  surplus, 
that  where  it  is  proposed  by  means  of  a  surplus  to  increase  the  other- 
wise reasonable  rate  of  return  upon  actual  investment,  I  have  some 
considerable  question  about  it.  At  least  I  am  not  ready  to  subscribe 
to  that  contention  outright,  without  serious  qualification. 

But  granting  that  these  are  all  appropriate  uses  of  a  corporate  surplus 
that  exists,  the  question  that  confronts  our  own  Commission  for  ex- 
ample, is  of  the  other  type.  It  is  rather  how  far  we  are  justified  in 
setting  rates,  the  effect  of  which  will  be  to  contribute  to  or  to  create 
a  corporate  surplus ;  and  if  it  were  suggested  that  it  is  proper  to  impose 
upon  the  consumer  a  rate  sufficiently  high  to  afford  funds  wherewith 
the  company  may  experiment  in  new  processes,  on  the  chance  that 
a  new  process  or  a  new  business  method  may  prove  a  success,  I  con- 
fess I  should  be  unwilling  to  assent  to  that  proposition  that  a  rate  should 
be  made  so  high  as  to  afford  a  surplus  or  margin  wherewith  the  com- 
pany might  experiment  with  certain  new  processes  or  certain  new 
business  methods.  My  objection  is  virtually  this,  that  if  the  process 
is  a  successful  one  the  advantage  will  go  in  part  at  least  to  the  com- 
pany and  only  in  part  to  the  consumer,  and  that  if  it  is  a  failure  the 
entire  cost  of  the  experimentation  has  been  borne  by  the  consumer,  in 
the  higher  rate,  and  it  seems  to  me  that  is  not  exactly  a  square  deal  as 
between  the  company  and  the  consumer.  And  if  it  were  proposed  in 
the  setting  of  rates  to  warrrant  a  rate  sufficiently  large  to  contribute  to 
the  corporate  surplus,  to  build  one  up  or  to  augment  a  surplus  already 
existing,  I  should  be  inclined  to  demur  to  that  particular  proposition. 

The  actual  work  that  has  fallen  to  our  Commission  has  largely  been 
concerned  with  surpluses  that  are  not  the  result  of  the  appreciation  of 
the  company's  assets.  The  statute  in  our  state  now  prevents  a  public 
utility  from  capitalizing  any  franchise  in  excess  of  the  actual  cost  that 
was  incurred  in  obtaining  that  franchise  by  grant  from  the  franchise 
granting  body;  and  consequently  our  gas  companies  and  other  similar 
utilities  are  practically  debarred  from  capitalizing  their  franchises  in 
excess  of  the  nominal  cost  of  obtaining  those  particular  permissions  or 
grants.  But  we  have  been  confronted  with  a  case  where  what  is  essen- 
tially a  corporate  surplus  in  the  defined  sense  has  been  created  in  the 
past  out  of  rates  by  improperly  defraying — and  I  say  improperly  from 
an  equitable  standpoint — the  cost  of  extensions  and  betterments  and  ad- 
ditions out  of  current  income.  The  corporate  history  of  certain  com- 
panies will  show  that  their  extensions  and  betterments  have  actuallv 
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been  paid  for  in  that  way ;  and  in  the  first  or  second  very  large  rate  case 
with  which  we  were  confronted  we  had  the  proposition  squarely  up  to  us 
in  inventorying  the  property,  whether  we  were  going  to  attempt  to  dif- 
ferentiate between  such  property  as  had  been  contributed  by  the  security 
holders  in  subscriptions  to  stock  and  bonds,  and  such  property  as  had 
been  added  thereto,  and  paid  for  in  the  first  instance  by  rates  charged 
consumers,  and  whether  we  were  going  to  assimilate  all  that  property 
into  a  single  homogenous  property  base,  and  make  that  the  base  upon 
which  to  fix  rates. 

Now,  it  is  one  thing  to  fix  rates  with  nothing  but  pure  principles  of 
equity  to  guide  you,  and  it  is  another  thing  to  fix  rates  in  a  memo- 
randum or  decision  that  must  be  made  court  proof,  with  a  very  con- 
servative court  standing  over  you.  Under  those  conditions  we  did 
actually  assimilate  the  corporate  surplus  to  the  property  that  had  been 
secured  by  the  contributions  of  the  security  holders,  and  included  both 
in  the  base  upon  which,  to  compute  the  reasonable  and  just  return. 
Yet  I  am  frank  to  say  that  in  part  that  procedure  was  due  to  the  fact 
that  there  was  no  machinery  or  instrumentality  for  efficient  regula- 
tion of  rates  or  for  the  legal  challenging  of  rates  in  New  Jersey  prior 
to  1911.  And  I  am  equally  prepared  to  say  that  since  we  now  have 
a  system  of  prescribed  accounting,  and  since  we  have  the  machinery 
for  scrutinizing  rates  alleged  to  be  unreasonable  and  unjust,  I  should 
be  in  favor  of  differentiating  between  that  part  of  the  company's  pro- 
perty which  clearly  has  been  contributed  by  the  security  holders  and 
that  which  belongs  under  the  denfinition  of  surplus  as  given  by  Com- 
mission Barker.  Exactly  how  the  two  should  be  differentiated,, 
whether  we  should  use  a  lesser  or  even  a  negative  multiple  as  to  the 
surplus  in  question,  or  whether  we  should  evaluate  both  on  the  same 
basis,  or  allow  a  less  return — a  return  verging  upon  zero  as  regards 
the  surplus — these  are  matters  on  which  I  do 'not  care  to  express  an 
opinion  until  a  case  arises.  But  with  enforced  accounting,  it  seems 
to  me  there  is  warrant  in  equity  for  distinguishing  between  the  sur- 
plus and  the  investment  proper,  either  in  fixing  the  rate  upon  which 
rates  are  to  be  determined,  or  in  distinguishing  between  the  rate  of 
return  upon  the  actual  investment,  and  the  rate  upon  the  accretions 
thereto  first  taken  from  consumers  and  subsequently  constituting  the 
corporate  surplus.  (Applause.) 

The  PRESIDENT.     The  question  is  open  to  general  discussion. 

Mr.  HALL,  of  Nebraska.  I  should  like  to  hear  Mr.  Barker  again, 
on  the  one  phase  of  his  paper  in  regard  to  rate  making  as  applied  to 
the  surplus.  I  did  not  understand  from  Mr.  Barker  that,  if  the  com- 
pany had  started  with  a  certain  amount  of  money  and  had  conducted 
its  business  over  a  period  of  years,  and  had  received  from  the  rates  a 
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fund  sufficient  to  take  care  of  the  operation,  maintenance  and  deprecia- 
tion of  the  plant  and,  over  and  above  that,  a  surplus  sufficient  for  a 
fair  rate  of  return  and,  then,  still  further  over  and  above  that,  after 
an  accounting  had  been  had,  it  should  be  found  that  the  company's 
property  was  worth  one  hundred  per  cent,  more  than  it  was  when  the 
original  investment  was  made,  and  that  increase  in  the  value  of  the 
company's  property  had  been  made  out  of  the  rates  charged — I  did 
not  understand  Mr.  Barker  to  say  that  rates  would  have  to  be  made 
upon  that  additional  surplus  for  the  purpose  of  a  return  to  the  stock- 
holders. 

Mr.  BARKER,  of  Massachusetts.  Mr.  Hall's  understanding  of  the 
position  intended  by  the  paper  is  correct.  There  is  nothing  in  it 
which  develops  the  necessity  for  an  additional  return  for  the  share- 
holders because  of  the  existence  of  a  surplus.  The  only  thing  said  upon 
that  question,  is  that  it  may  prove  expedient  for  certain  reasons  to 
give  some  weight  to  the  existence  of  that  surplus,  in  determining  the 
divisible  return  upon  the  actual  stock  outstanding.  Our  experience  is 
that  that  can  be  done  under  certain  conditions  to  the  public  advantage. 
As  a  demonstation  of  that,  the  result  of  so  doing  has  been  to  pave  the 
way  for  prices  to  the  consumer  both  Massachusetts  companies  which, 
considering  the  local  cost  of  labor  and  materials,  are  lower  than  any- 
where else  in  the  country. 

The  important  question  in  which  the  consumer  is  first  of  all  in- 
terested is  a  reasonable  price  to  him,  and  all  of  these  other  questions 
are  simply  to  be  dealt  with  as  contributory  to  that  end.  Where  that 
is  attained,  the  public  is  not  so  much  interested  in  the  reward  which 
able  and  competent  management  may  obtain  for  so  doing. 

In  the  application  of  any  such  proposition,  or  in  the  question  of 
whether  or  not  it  shall  be  applied,  the  regulatory  authority  is  reason- 
ably sure  to  be  met  by  the  question  as  to  how  competent  and  successful 
management  is  to  be  stimulated  to  further  success  in  the  public  in- 
terest. That  is  a  question  which  is  sometimes  in  conflict  with  the 
proposition  that  a  certain  dividend  rate  named  shall  be  fixed  and  un- 
altered, without  regard  to  what  happens  in  the  company. 

The  Board  of  which  I  am  a  member  has  carefully  refrained  from 
laying  down  any  rule  which  would  determine  a  fixed  rate  of  divisible 
return  in  any  particular  company  or  in  companies  generally.  The 
difficulty  of  securing  the  best  results  to  the  public  has  been  so  great 
as  to  make  it  impracticable  in  our  opinion  to  take  another  position. 
As  a  result  we  have  companies  in  Massachusetts  paying  all  the  way 
from  5  to  12  or  15  per  cent,  annually  upon  the  actual  capital  repre- 
senting the  contributions  by  the  shareholders  from  their  individual 
funds;  and  as  a  matter  of  fact,  in  those  companies  where  there  is  the 
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highest  rate  of  return,  the  service  both  in  price  and  quality  to  the 
public  is  of  the  best  character,  at  the  lowest  price  and  of  the  best 
quality. 

Only  a  word  with  respect  to  a  single  comment, in  the  very  kind  re- 
ception that  has  been  given  this  paper  by  the  gentleman  appointed  to 
discuss  it.  I  desire  to  clearly  indicate  a  destinction  between  a  rate 
which  may  be  affected  by  an  existing  surplus  and  a  rate  made  for  the 
purpose  of  creating  a  surplus.  I  would  agree  that  no  rate  should  be 
made  for  the  purpose  of  creating  a  surplus;  but  if  a  regulatory  board 
can  successfully  make  a  rate  for  the  future  which  with  competent  and 
proper  management  will  be  certain  not  to  allow  a  surplus,  they  will 
be  more  successful  than  we  have  been. 


FEDERAL  AND  STATE  JURISDICTION. 

Mr.  DOTY,  of  Ohio.  Mr.  President,  yesterday  a  resolution  was  laid 
on  the  table  at  a  time  when  there  were  39  members  of  the  Association 
present  and  voting.  It  was  laid  upon  the  table  by  a  vote  of  20  to  19, 
which  was  rather  a  close  vote.  I  was  one  of  the  20.  I  think  that,  in 
justice  to  the  author  of  the  resolution,  it  ought  to  be  considered  at  a 
time  when  there  are  more  than  39  members  present,  as  there  happen 
to  be  now.  I  therefore,  move  that  the  resolution  offered  by  Mr.  Finn 
be  taken  from  the  table  and  considered  at  this  time. 

Mr.  THOENE,  of  Iowa.     I  second  the  motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  of  the 
gentleman  from  Ohio,  that  the  resolution  offered  yesterday  by  Mr. 
Finn  and  laid  upon  the  table  be  taken  from  the  table. 

Mr.  MALTBIE,  of  New  York.  May  I  suggest  that  we  hear  the 
motion  read  that  has  been  laid  on  the  table  ? 

The  PRESIDENT.  The  motion  of  Mr.  Finn  was  the  adoption  of  the 
following  resolution  offered  by  him: 

"RESOLVED:  That  it  is  the  sense  of  the  National  Association  of 
Railway  Commissioners  that  the  grant  in  the  Federal  Constitution  to 
Congress  to  regulate  commerce  among  the  states  is  plenary  and  com- 
plete and  that  said  authority  should  be  exercised  by  the  Federal 
government  without  hindrance  from  the  authorities  of  the  several  states : 
and  that  the  reservation  of  power  not  delegated  to  the  Federal  govern- 
ment but  reserved  to  the  states  authorizes  each  of  the  several  states  to 
as  fully  and  completely  regulate  commerce  carried  on  wholly  within 
each  state  and  that  said  authority  should  be  exercised  by  each  state 
government  without  hindrance  from  the  Federal  government." 

The  motion  was  to  adopt  that  resolution,  and,  after  some  debate,  that 
motion  was  laid  on  the  table  by  a  standing  vote  of  20  to  19.  The 


PROCEEDINGS  OF  THE  CONVENTION.  381 

motion  is  now  made  to  take  that  motion  from  the  table,  and  this  motion 
is  not  debatable. 

Mr.  STUTSMAN,  of  North  Dakota.  Mr.  President,  I  merely  wish  to 
suggest  that  at  the  time  the  motion  was  passed  there  were  several 
members  of  the  Interstate  Commerce  Commission  present.  At  this 
time  I  see  none  of  them  present. 

The  PRESIDENT.  The  Chair  is  not  responsible  for  that.  I  knew 
nothing  about  this  until  a  few  minutes  ago.  I  understand  that  the 
motion  to  take  from  the  table  is  not  debatable.  If  I  am  wrong  about 
that,  I  am  ready  to  be  corrected.  The  question  is  on  the  motion  to 
take  from  the  table. 

The  motion  was  agreed  to. 

Mr.  STUTSMAN,  of  North  Dakota.  Mr.  President,  I  am  in  favor 
of  the  adoption  of  this  motion,  but  I  do  not  think  we  should  do  it  in 
the  absence  of  members  of  the  Interstate  Commerce  Commission  who 
were  here  at  the  time  this  motion  was  discussed  and  who  expressed 
themselves  upon  it. 

Mr.  AITCHISON,  of  Oregon.  This  is  a  question  of  vital  importance. 
If  we  undertake  to  settle  it  at  all  in  the  name  of  this  Association,  it  is 
worthy  of  the  most  careful  consideration,  and  the  fullest  debate  and 
the  most  ample  opportunity  on  the  part  of  every  member  to  take  part. 
It  comes  here  absolutely  without  notice,  at  a  time  when,  I  take  it, 
there  are  no  more  present  than  were  present  when  it  was  fully  debated 
and  discussed  yesterday.  Now,  if  my  eyes  serve  me  correctly,  there 
is  but  one  member  of  the  Interstate  Commerce  Commission  present, 
and  he  is  one  who  took  no  part  in  the  debate  yesterday. 

It  seems  to  me  that  if  any  action  is  to  be  taken,  in  the  name  of  the 
National  Association  of  Railway  Commissioners,  as  representing  the 
rate  regulating  bodies  of  this  country,  on  so  important  a  matter,  every 
member  of  the  association,  whether  he  be  present  or  not,  if  he  is  to  be 
morally  bound  by  the  action  taken,  is  entitled  to  receive  notice  of  it, 
and  is  entitled  to  cast  his  vote  upon  it.  It  is  not  a  sufficient  answer  to 
say  that  he  is  not  in  the  room  at  the  present  time.  He  may  have  been 
present  yesterday  at  the  time  the  matter  was  taken  up.  I  want  the 
record  to  show  that  this  is  not  an  entirely  representative  body  of  the 
railway  commissioners  of  this  country.  In  the  whole  territory  west 
of  the  102nd  meridian,  comprising  ten  states,  there  are  four  commis- 
sioners present,  representing  three  states.  As  far  as  my  own 
commission  is  concerned,  there  is  but  one  out  of  three.  We  are  com- 
pletely outweighed  by  geographical  considerations. 

Now,  as  for  the  resolution  itself.  There  were  some  of  us  who  could 
not  understand  it  yesterday.  It  is  either  meaningless  or  it  means  too 
much.  Anyway  its  meaning  should  be  made  more  clear.  It  seems  to 
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me,  in  fairness,  that  if  we  are  to  pass  upon  so  fundamental  a  question 
we  should  defer  action  until  such  time  as  every  member  of  the  Associa- 
tion has  an  opportunity  to  express  himself,  either  personally  or  by  a 
vote  sent  in  by  mail. 

Mr.  ESHLEMAN,  of  California.  I  desire  to  explain  more  definitely 
my  position  on  this  question. 

HE.  THORNE,  of  Iowa.  Have  you  any  objection  to  the  doorkeeper 
telling  other  members  of  the  Commission  who  are  in  adjoining  rooms 
that  we  are  discussing  this  question? 

Mr.  ESHLEMAN,  of  California.  I  have  no  objection  whatsoever, 
Yesterday  I  voted  against  laying  this  resolution  on  the  table.  I  did 
not  state  my  reasons  in  detail,  but  those  reasons  are  as  follows :  Last 
year  I  presented  a  paper  here,  as  some  of  you  remember,  saying  that 
I  believed  that  ultimately  the  only  scientific  regulation  of  rates  of  inter- 
state carriers  must  be  made  by  the  Federal  government.  I  am  still  of 
that  opinion.  But  after  the  decision  in  the  Minnesota  rate  case  we  saw 
certain  ambitious  Congressmen  immediately  beginning  to  prepare 
themselves  for  the  introduction  of  bills  into  the  national  Congress, 
designed  to  carry  out  what  such  Congressmen  believed  to  be  the  im- 
plication or  the  indication  of  the  Supreme  Court  as  to  its  theory  of 
such  enactment.  Now  I  have  read  this  decision  of  the  Supreme  Court 
quite  carefully,  and  I  do  not  believe  now,  and  never  have  believed,  that 
it  changed  the  rule  that  has  heretofore  been  laid  down,  by  one  jot  or 
one  tittle.  I  do  not  believe  it  goes  any  further,  as  far  as  the  law  is 
concerned  than  the  decisions  have  gone  heretofore.  But  that  is  not 
the  question. 

I  conceive  that  every  one  of  us  here  must  agree  that  at  the  present 
time  we  are  not  desirous  of  having  Congress  pass  any  act  which  will 
disturb  the  existing  situation.  I  believe  fundamentally  that  either  the 
Federal  government  or  some  other  agency  competent  to  deal  with  the 
matter  must  handle  this  entire  subject.  I  believe  that  when  you  have 
any  agency  which  is  bigger  than  the  instrumentality  that  tries  to  con- 
trol it,  you  have  an  agency  that  will  not  be  properly  controlled.  Be- 
cause of  that  fact  I  believe  that  by  a  gradual  process  of  evolution  we 
will  ultimately  come  to  a  condition  where  rates  of  all  interstate  carriers 
will  be  regulated  by  one  central  body,  with  representation  in  the  various 
sections  of  the  United  States.  Believing  that,  however,  I  know  that 
no  member  of  Congress  whose  expressions  I  have  read  has  seemed 
to  understand  what  ought  to  be  done,  or  that  anything  ought  to  be  done. 
Now  I  think  it  was  a  little  unfortunate  that  this  resolution  was  brought 
up  at  all,  but  it  having  been  presented,  if  it  appears  that  it  is  the 
sense  of  this  Association  that  this  resolution  be  buried,  we  will  have 
a  new  group  of  Congressmen  who  will  attempt  to  legislate  on  a  sub- 
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ject  upon  which  those  who  have  studied  it  most  carefully  do  not  feel 
competent  to  determine  what  ought  to  be  done.  In  other  words  it 
would  be  my  desire  to  leave  this  matter  as  it  now  is,  and  through  the 
processes  of  evolution  allow  a  proper  solution  to  be  brought  about. 
But  we  may  say  frankly  that  the  present  condition  is  very  unsatis- 
factory. If  this  resolution  means  what  some  of  the  members  of  this 
association  think  it  means,  it  would  be  directly  counter  to  what  I  be- 
lieve to  be  proper  to  pass  it.  If  it  has  the  meaning  that  I  originally 
thought  it  had,  and  which  I  still  think  it  may  have,  its  passage  will 
probably  do  no  harm,  and  will  stop  any  action  by  Congress  at  present. 
JSTow,  we  all  believe  that  there  is  no  one  here  who  is  prepared  to  say  at 
the  present  time  what  ought  to  be  done.  I  do  not  believe  there  is  a 
commissioner  or  anyone  else  on  the  floor  of  this  convention  who  knows 
just  what  ought  to  be  done,  what  legislation  if  any  ought  to  be  passed; 
but  we  are  in  imminent  danger  of  having  legislation  proposed  and 
possibly  passed,  although  judging  by  the  attitude  of  the  gentlemen 
from  the  various  states  where  the  predominant  party  is  now  particu- 
larly strong,  I  do  not  believe  such  proposed  legislation  would  be  passed 
by  this  Congress.  But  regardless  of  that  fact,  we  ought  to  set  ourselves 
squarely  right  upon  this  subject.  I  do  not  believe  it  is  time  now  for 
action,  except  to  say,  as  I  am  always  unwilling  to  say,  unless  the  neces- 
sity is  plainly  apparent,  that  we  are  not  ready  to  act,  and  that  we 
do  not  believe  anyone  else  is  either  ready  or  competent  to  act  in  the 
legislative  field  in  this  regard. 

We  are  all  here  trying  to  do  the  same  thing.  We  are  trying  to  regu- 
late carriers  properly,  and  I  believe  we  are  all  sincere.  Now  why  can 
we  not  have  a  resolution  which  we  will  all  agree  to — those  who  are 
in  favor  of  the  states  ultimately  retaining  absolute  control  of  their 
rates,  and  those  who  are  clear  over  on  the  other  side,  farther  than  my- 
self— stating  that  at  the  present  time  we  do  not  believe  any  further 
legislation  by  Congress  on  this  subject,  designed  to  favor  one  concep- 
tion or  the  other  of  this  matter,  should  be  passed.  I  am  prepared  to 
support  such  a  resolution;  but  if  this  resolution  is  designed  to  commit 
this  convention  to  the  ultimate  and  final  regulation  of  rates  always 
by  the  states  or  always  by  the  Federal  government,  then  my  position 
will  be  different  from  what  it  was  yesterday,  because  on  the  main 
question  my  mind  is  not  sufficiently  made  up  so  that  I  desire  to  be 
committed  at  this  time.  I  think  I  have  given  the  matter  as  much 
thought  as  some  others,  perhaps  not  nearly  so  much  as  some;  but  I 
suggest  now  that  we  be  perfectly  frank  and  candid  in  this  matter,  and 
try  to  do  something  that  will  not  put  either  side  in  an  embarrassing 
position  on  this  important  question,  which  is  not  settled  as  yet  in  the 
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minds  of  anyone,  or  of  more  than  a  few.  I  make  that  as  a  suggestion. 
If  this  resolution  is  designed  to  commit  us  on  the  main  issue,  I  am 
opposed  to  it. 

Mr.  THORNE,  of  Iowa.  I  appreciate  fully  the  suggestion  of  .Mr. 
Aitchison,  when  he  says  he  wishes  that  everybody  could  be  present. 
Of  course  that  is  practically  impossible. 

The  record  shows  that  this  motion  was  tabled  yesterday  by  a  ma- 
jority of  one.  We  shall  not  meet  again  until  next  year.  In  the  mean- 
time Congress  is  in  session,  and  there  will  probably  be  an  effort  to  pass 
a  bill  changing  the  situation  which  Mr.  Eshleman  has  just  described. 
Do  we  want  to  leave  the  record  in  that  way  ?  Suppose  our  Executive 
Committee  goes  before  a  committee  of  Congress  in  opposition  to  a  bill 
taking  away  the  power  of  the  state  commissions  over  internal  regula- 
tion, and  some  person  representing  those  who  are  interested  cites  the 
action  of  this  Association  in  its  National  Convention  tabling  this  resolu- 
tion, where  will  our  committee  be  ?  They  will  receive  no  consideration 
whatever  at  the  hands  of  the  committee.  I  think  our  record  should 
most  certainly  be  changed.  I  am  with  Mr.  Eshleman  on  one  proposi- 
tion. For  the  present  I  want  things  to  remain  as  they  are:  but  I  go 
further  than  Mr.  Eshleman  goes,  and  further  than  this  resolution  goes. 
I  say  that  I  am  in  favor  of  the  continuance  of  the  dual  form  of  govern- 
ment. 

During  the  whole  of  the  argument  yesterday  the  only  question  that 
was  raised  was  as  to  the  efficiency  and  wisdom  of  the  present  form  of 
government.  There  was  no  question  about  the  decisions  of  the  courts. 
I  am  going  to  confine  my  remaining  remarks  to  the  efficiency  of  that 
dual  government.  A  very  bitter  argument  was  made  by  a  member 
from  Louisiana  against  the  present  system. 

Mr.  MALTBIE,  of  New  York.     Let  me  ask  you  a  question. 

Mr.  THOKNE,  of  Iowa.    I  want  to  discuss  Mr.  Barrow's  proposition, 

Mr.  MALTBIE,  of  New  York.  My  question  is  this :  Where  is  there 
anything  in  the  resolution  that  brings  up  the  matter  you  are  talking 
about  ? 

Mr.  THOKNE,  of  Iowa.  The  resolution  provides  for  the  continuance 
of  state  regulation  in  its  field,  and  of  Federal  regulation  in  its  field. 
There  is  a  movement  on  foot  today  to  change  that  situation. 

Mr.  STUTSMAN,  of  North  Dakota.     To  amend  the  Constitution? 

Mr.  THOKNE,  of  Iowa.  Yes.  What  can  fairly  be  called  a  consti- 
tutional change  in  the  minds  of  many  men. 

Mr.  STUTSMAN,  of  North  Dakota.     Oh,  no. 

Mr.  THORNE,  of  Iowa.  Everybody  who  reads  the  newspapers  and 
magazines  knows  it.  Now,  gentlemen,  Mr.  Harrow  stated  here  yester- 
day that  the  situation  in  his  state  was  intolerable,  because  certain 
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state  rates  were  being  fixed  by  Texas  so  as  to  interfere  with  Interstate 
Commerce,  and  he  was  in  favor  if  necessary  of  changing  the  Constitu- 
tion. I  believe  that  the  present  situation  can  be  cared  for.  I  believe 
it  is  possible  to  retain  both  state  and  Federal  jurisdiction  without  un- 
necessary interference.  When  there  is  a  discrimination  between  two 
rates,  one  rate  is  too  high  and  one  rate  is  too  low.  The  one  that  is 
unreasonable  should  be  changed,  and  that  change  should  be  supported 
by  the  courts.  If  the  state  rate  is  reasonable,  then  the  intersate  rate- 
should  be  changed.  If  the  state  rate  is  unreasonable,  then  it  should 
be  changed.  That  position  was  taken  by  Mr.  Commissioner  McChord! 
in  the  Shreveport  case,  and  he  said  the  real  question  involving  that 
discrimination  resolved  itself  down  to  the  question  as  to  which  is  the 
reasonable  rate.  When  state  rates  have  been  held  to  be  reasonable,  as 
in  recent  decisions  of  the  Supreme  Court,  I  believe  the  interstate 
rate  which  has  not  been  ruled  upon  should  be  made  to  conform  there- 
to. The  objection  to  that  is  probably  this — I  have  heard  the  ob- 
jection made  before — that  the  Interstate  Commerce  Commission  is 
the  only  body  having  the  power  to  pass  upon  the  reasonableness 
of  that  rate,  and  that  the  courts  have  not  the  power.  There  is  a  great 
deal  of  discussion  of  that  question.  I  am  not  going  to  cite  any 
authorities  to  you,  but  I  call  your  attention  to  this  fact:  The  courts 
have  held  definitely  that  the  fixing  of  reasonable  rates  for  the  future 
is  a  legislative  act,  but  that  the  passing  upon  the  reasonableness  of 
rates  which  have  been  established  is  a  function  of  the  courts  which 
they  can  exercise. 

What  these  people  are  proposing  in  virtually  an  amendement  to  the 
Constitution.  This  proposition  that  these  gentlemen  have  suggested 
to  you  contemplates  the  overturning  of  our  system  of  government.  If 
these  things  are  right  for  railroads,  they  are  right  for  other  industries. 

That  which  makes  the  American  scheme  of  government  unique 
amongst  the  governments  of  the  world  is  our  dual  system,  the  fact 
that  we  can  keep  a  great  central  power  and  at  the  same  time  preserve 
adequate  home  rule.  Home  rule  is  closer  to  the  needs  and  demands 
of  the  local  communities  over  the  country.  I  want  to  see  that  home 
rule  protected  permanently.  This  body  of  state  commissions  unani- 
mously endorsed  a  brief  filed  in  the  Supreme  Court  of  the  United 
States  last  year,  and  that  was  the  burden  of  our  argument.  The  Su- 
preme Court  sustained  us.  ^\ow  at  this  stage  of  the  proceedings  are 
you  going  to  turn  back?  I  say  it  is  a  grave  error  to  consider  doing 
this.  Where  have  all  your  important  reforms  and  your  steps  of  prog- 
ress in  commercial  affairs  originated?  They  have  originated  at  home 
in  the  states,  and  they  will  continue  to  originate  there  not  only  as  to 
railroads,  but  practically  everything  else.  You  abolished  slavery  in 
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the  states  long  before  you  did  it  in  the  nation.  You  have  had  ade- 
quate temperance  regulation  in  the  states,  long  before  you  will  have 
it  in  the  nation.  You  had  pure  food  laws  in  the  states  long  before 
you  had  them  in  the  nation.  You  had  rate  regulation  in  Iowa  a  gene- 
ration before  you  had  anything  purporting  to  be  rate  regulation  in 
the  nation.  You  had  the  valuation  of  carriers  by  eight  states  long 
before  the  nation  undertook  the  task.  You  had  an  anti-discrimination 
law  in  the  states  long  before  you  had  it  in  the  nation.  Now  have  we 
solved  all  these  problems  yet  ?  Is  it  wise  today  to  cut  off  this  great 
source  of  progress  which  we  have  developed?  Before  you  want  to  let 
the  bars  down  for  that  kind  of  action,  let  us  do  what  Mr.  Eshleman 
suggests.  Let  us  have  the  other  solution  proposed. 

I  want  this  Association  to  have  a  clean  record.  I  want  us  to  show 
that  we  are  still  consistent,  that  we  are  still  backing  up  the  proposition 
we  have  advocated  in  the  past. 

Mr.  ESHLEMAN,  of  California.  I  want  to  suggest  a  substitute  and 
say  just  a  word  and  then  I  am  done.  I  move  the  adoption  of  this  sub- 
stitute : 

"RESOLVED,  That  it  is  the  sense  of  this  Association  that  no  legisla- 
lation  by  Congress  is  at  the  present  necessary  or  desirable  attempting  to 
enlarge  the  jurisdiction  of  the  Interstate  Commerce  Commission  over 
commerce  purely  intra-state." 

You  will  notice  that  I  have  used  the  word  "attempting."  I  have 
tried  to  keep  this  from  committing  anybody.  I  agree  with  almost 
everything  that  my  friend  has  said.  I  have  merely  said  that  I  do  not 
want  to  be  concluded  on  either  side  of  this  case.  The  trend  of  my 
present  thought  is  that  in  this  particular  matter  we  are  tending 
towards  centralization  not  by  taking  power  away  from  the  states.  I 
do  not  believe  that  the  centralization  takes  away  power  from  the 
states.  It  is  only  brought  about  when  it  is  demonstrated  that  a  state 
cannot  exercise  the  power.  That  is  the  entire  situation.  I  say  that 
the  power  does  not  exist  and  was  not  intended  to  be  reserved  to  a  state 
which  the  state  cannot  exercise. 

Mr.  THORITE,  of  Iowa.  Will  it  save  time  if  I  state  that  it  is  agree- 
able to  us  to  accept  your  substitute  ? 

Mr.  FINN,  of  Kentucky.  Mr.  President,  I  wish  to  say  that  there 
was  not  in  the  original  resolution  any  purpose  on  my  part  or  upon  the 
part  of  those  who  advocated  its  adoption,  to  intimate  or  infer  either 
directly  or  indirectly  that  it  was  the  intention  or  object  of  the  Inter- 
state Commerce  Commission  to  encroach  upon  the  powers  of  the  states. 

Mr.  ESHLEMAN,  of  California.     That  is  my  understanding. 

Mr.  FINN,  of  Kentucky.  At  the  23rd  Annual  Convention  of  this 
Association,  held  at  Washington  in  October,  1911,  I  said  this  about  the 
Interstate  Commerce  Commission: 
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'•Without  fear  of  successful  contradiction  it  can  be  declared  in  truth 
that  the  present  Interstate  Commerce  Commission  is  composed  of  men 
whose  personnel  is  the  equal  of  any  official  body  in  America,  whose 
characters  are  above  reproach,  and  in  attempting  to  make  rules  and 
regulations  for  the  great  arteries  of  commerce,  which  are  susceptible  of 
being  a  greater  blessing  to  the  people  of  this  Nation  than  any  other 
character  of  commercial  enterprise,  they  have  brought  to  bear  the  ele- 
ments which  comprise  the  highest  type  of  judicial  learning  and  execu- 
tive ability,  coupled  with  almost  superhuman  diligence  in  delving  into 
the  intricate  problems  which  they  have  to  solve,  with  no  other  motive 
than  to  arrive  at  conclusions  absolutely  just  and  fair. 

Nor  do  we  anticipate  that  any  serious  conflict  will  ever  arise  between 
the  State  Commission  and  the  Interstate  Commerce  Commission.  We 
have  grown  to  know  that  only  by  concert  of  action  can  things  that  are 
worth  while  be  accomplished." 

I  said  that  about  a  former  Interstate  Commerce  Commission,  and 
the  personnel  of  that  Commission  has  changed  but  slightly,  and  I 
reiterate  my  statement  about  the  present  Commission  as  it  is  now  com- 
posed. (Applause.) 

My  purpose  in  introducing  that  resolution  was  but  to  declare  our 
allegiance  to  the  Constitution  as  it  now  exists ;  and  I  want  it  understood 
that  there  is  and  was  no  reflection  upon  the  Interstate  Commerce  Com- 
mission. The  resolution  was  simply  a  plain,  fair  statement  declaratory 
of  the  present  Constitution.  But,  if  this  substitute  can  be  passed  with- 
out any  opposition,  and  if  the  effect  and  purpose  of  this  substitute  will 
let  it  be  known  of  all  men  that  the  overwhelming  sentiment  of  this 
Association  is  that  Congress  shall  not  attempt  directly  or  indirectly  to 
take  from  the  states  that  authority  which  they  already  have  and  which 
they  have  been  recognized  to  have  by  the  recent  Minnesota  rate  case 
opinion,  the  controversy  is  now  settled,  so  far  as  I  am  concerned. 

Mr.  ESHLEMAN,  of  California.  In  response  to  that  I  will  say  it  is 
my  belief  as  a  matter  of  law  that  Congress  could  take  away  that  power. 
If  the  Supreme  Court  decision  meant  what  some  people  think  it  meant, 
it  meant  that  Congress  has  that  power,  and  that  the  states  only  exercise 
it  in  the  absence  of  congressional  action.  I  do  not  think  the  Court 
meant  to  decide  that,  and  I  think  a  reading  of  the  Minnesota  rate  case 
will  show  that  Justice  Hughes  started  with  an  alternative,  and  carried 
the  alternative  clear  through  the  decision,  and  that  he  went  no  further 
than  the  Court  had  gone  before.  He  said  it  is  urged  that  this  has  a 
direct  bearing  upon  interstate  commerce.  I  know  that  many  lawyers 
disagree  with  this  construction,  but  he  said  Congress  has  not  acted. 
But  the  legal  discussion  is  not  necessary  to  the  conclusion  of  this  mat- 
ter. I  say  that  full  faith  was  given  by  me  to  Mr.  Finn's  intent  in 
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this  motion.  I  think  Congress  could  not  take  away  from  the  states  the 
power  that  they  have,  but  this  motion  simply  says  that  it  is  the  sense 
of  this  Association  that  Congress  shall  not  change  the  existing  status 
at  the  present  time.  That  will  hold  us  until  another  year,  at  which 
time,  if  we  still  want  to  discuss  the  main  question;  we  may  do  so. 

Mr.  HENSHAW,  of  Oklahoma.     I  move  the  previous  question. 

Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent  

The  PRESIDENT.  I  will  state  the  question.  As  I  understand  it, 
a  substitute  has  been  offered  for  the  original  motion,  moving  that  this 
resolution  be  adopted  in  place  of  the  other  one : 

"RESOLVED,  That  it  is  the  sense  of  this  Association  that  no  legislation  by 
Congress  is  at  the  present  necessary  or  desirable  attempting  to  enlarge  the  juris- 
diction of  the  Interstate  Commerce  Commission  over  commerce  purely  intra-state." 

Mr.  HENSHAW,  of  Oklahoma.  If  there  are  any  others  who  desire 
to  discuss  this  question,  I  wish  to  withdraw  my  motion  for  the  previous 
question. 

Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent, I  do  not  wish  to  occupy  enough  time  so  that  it  is  worth  while  to 
withdraw  any  motion.  I  do  want  to  make  a  very  brief,  and  I  hope  a 
very  temperate  statement  to  the  effect  that  so  far  as  I  am  advised  the 
members  of  the  Interstate  Commerce  Commission  agree  with  my  per- 
sonal idea  that  the  substitute  offered  by  the  gentleman  from  California 
(Mr.  Eshleman)  is  a  sound  position  for  any  administrative  officer  to 
take,  whose  duty  it  is  to  attempt  to  regulate  common  carrier  corpora- 
tions. We  have  no  powers  whatever  except  those  that  are  specifically 
delegated  to  us  in  the  law.  The  limitations  within  which  we  shall  regu- 
late are  prescribed  by  the  Congress.  The  limitations  within  which 
the  Commissions  of  the  several  states  shall  act  are  prescribed  by  the 
several  states.  I  do  not  mean  to  suggest  that  it  was  intended  to  be 
implied  that  there  was  any  move  on  the  part  of  the  Interstate  Com- 
merce Commission  or  any  of  its  members  to  seek  such  legislation  at  the 
hands  of  Congress  as  has  been  here  referred  to.  I  am  positive  that 
no  such  thought  has  been  entertained. 

We  realize  that  the  present  situation  is  somewhat  uncertain.  It  is 
altogether  probable  that  it  will  be  embarrassing  sooner  or  later  to  a 
good  many  people.  It  may  be  embarrassing  to  a  good  many  carriers. 
It  may  be  full  of  perplexing  and  troublesome  questions  for  everyone 
who  serves  as  a  member  of  one  of  these  Commissions.  But  as  was  said 
by  a  gentleman  this  morning  about  the  decisions  of  the  courts  in  con- 
nection with  a  new  field  of  action  on  the  part  of  the  Federal  Govern- 
ment, some  decisions  of  the  courts  of  today  will  in  all  probability  be 
reversed  substantially  changed  by  those  of  the  next  few  years.  N"o  one 
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of  us  can  predict  what  the  result  of  this  will  be.  No  one  of  us  knows 
what  the  Congress  may  do  in  the  future.  But  we  do  know  this,  that 
the  Congress  will  respond  to  the  demands  of  the  people  of  the  United 
States.  And  if  it  shall  develop  that  the  best  interests  of  the  people 
as  a  whole  will  be  conserved  by  an  expansion  of  the  powers  now  under- 
stood to  be  vested  in  the  states,  that  will  be  the  solution  of  this  ques- 
tion. If  it  shall  develop  in  the  coming  years  that  the  best  interests 
of  the  people  as  a  whole  will  be  served  by  more  centralization  of  this 
power,  or  that  they  will  be  best  served  by  having  a  central  supreme 
authority,  supplemented  by  authorities  scattered  throughout  the  states, 
selected  if  you  please  from  the  citizens  of  the  respective  states,  then 
that  will  be  the  solution  of  this  question.  I  am  in  favor  of  the  substi- 
tute offered  by  the  gentleman  from  California  (Mr.  Eshleman),  for 
the  reason  that  I  do  not  now  know  and  do  not  pretend  to  now  know 
which  method  will  prove  to  be  the  best.  I  want  to  make  it  plain  that 
so  far  as  the  Interstate  Commerce  Commission  are  concerned,  we  are 
not  seeking  to  extend  our  authority.  We  entertain  no  jealousy  what- 
ever of  the  authority  possessed  by  the  states.  We  have  an  ambition 
and  a  desire  to  faithfully  and  efficiently  discharge  the  duties  that 
devolve  upon  us,  and  we  not  only  welcome,  but  we  seek  and  solicit  the 
cordial  co-operation  of  all  the  authorities  of  any  and  every  state. 
(Applause.) 

The  PRESIDENT.  Is  the  motion  of  Mr.  Henshaw  seconded?  The 
question  is  on  the  substitute  resolution  which  has  been  read. 

The  substitute  resolution  was  unanimously  agreed  to. 

Mr.  HENSHAW,  of  Oklahoma.  Mr.  President,  is  it  not  necessary  to 
put  the  main  question  ? 

The  PRESIDENT.  I  understand  that  the  substitute  was  accepted  by 
the  original  mover. 

Mr.  FINN,  of  Kentucky.     That  is  correct. 

REPORT  OF  COMMITTEE  ON  RAILROAD  TAXES  AND  PLANS  FOR    ASCER- 
TAINING FAIR  VALUATION  OF  RAILROAD  PROPERTY. 

Mr.  LOVELAND,  of  California.  There  has  been  so  little  criticism 
offered  on  the  paper  prepared  by  Mr.  Thelen,  which  I  read,  that  it 
is  not  necessary  for  me  to  reply  at  this  time,  but,  I  want  to  state  to 
Mr.  Thome,  of  Iowa,  who  said  he  did  not  know  where  Mr.  Thelen 
found  his  figures,  that  they  are  found  in  the  advance  sheets  of  the 
decision  of  the  Supreme  Court,  at  page  76,  published  July  1. 

Mr.  THORNE,  of  Iowa.     The  table  is  correct,  I  have  looked  it  up. 

Mr.  LOVELAND,  of  California.  As  has  been  announced  by  the  Chair- 
man of  this  Committee,  having  presented  the  paper  of  Mr.  Commis- 
sioner Thelen,  I  am  entitled  to  have  the  last  word  upon  the  subject 
of  that  paper. 
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Mr.  Thelen,  as  you  are  aware,  in  his  papers  has  presented  Two 
ideas : 

First,,  that  the  relationship  existing  between  public  utilities  and  the 
public  is  that  of  agent  and  principal ; 

Second,  that  utilities  are  not  entitled  to  rates  which  will  pay  re- 
turns upon  the  unearned  increment. 

Personally,  I  regard  the  first  proposition  as  the  more  important  one, 
yet  in  the  discussion  which  has  followed  the  reading  of  Commissioner 
Thelen's  paper,  the  first  proposition  has  been  referred  to  but  by  one 
of  the  gentlemen  who  have  spoken,  Mr.  Eshleman  of  California,  and 
by  him  in  but  a  casual  manner, — the  discussion  mainly  being  confined 
to  the  second  proposition,  that  of  the  utilities  right  to  such  rates  as 
will  pay  returns  upon  all  of  the  property,  including  the  unearned  in- 
crement. 

There  has  been  so  little  of  criticism  in  the  remarks  of  Mr.  Thome. 
of  Iowa,  and  so  much  of  commendation  from  Mr.  Eshleman  and 
others  of  Mr.  Thelen's  paper  that  I  would  be  justified  in  waiving  my 
right  to  close  the  discussion  were  it  not  for  the  fact  that  for  the  sake 
of  the  record  it  is  necessary  for  me  to  at  least  say  a  few  words. 

I  refer  to  Mr.  Thome's  statement  that  he  does  not  know  where 
Mr.  Thelen  gets  his  figures  of  something  over  $4,527,000  as  the  origi- 
nal valuation  of  the  Xorthern  Pacific  terminal  in  Minnesota.  I  want 
to  advise  Mr.  Thorne  and  I  want  the  record  to  show  that  Mr.  Thelen 
gets  these  figures  from  the  advance  sheets  of  the  Supreme  Court  Re- 
port ]STo.  15  of  the  date  of  July  1st,  wherein  these  figures  are  given 
and  the  action  of  the  Master  in  raising  the  terminal  valuation  to  $17.- 
000,000  is  referred  to.  Having  supplied  this  for  Mr.  Thorne  for 
the  record,  as  I  am  on  my  feet,  I  desire  to  read  a  short  extract  from 
the  Western  advance  rate  case  given  from  Interstate  Commerce  Com- 
missioner Franklin  K.  Lane's  opinion  or  at  least  reflecting  his  ideas 
on  the  right  of  utilities  to  receive  rates  on  the  unearned  increment,  and 
to  comment  thereon. 

Mr.  Lane  says  that  the  Supreme  Court  has  yet  to  decide  that  "a 
public  agency  such  as  a  railroad  created  by  public  authority,  vested 
with  governmental  authority,  may  continually  increase  its  rates  in 
proportion  to  the  increase  in  its  value,  either  because  of  betterments 
which  it  has  made  out  of  income  or  because  of  the  growth  of  the  prop- 
erty in  value  due  to  the  increase  in  the  value  of  the  land  which  the 
company  owns." 

Then  referring  to  the  contention  of  the  Burlington  road  that  it  was 
entitled  to  a  return  on  unearned  increment,  Mr.  Lane  continues : 


PROCEEDINGS  OF  THE  CONVENTION.  391 

"If  this  is  a  precise  expression  of  what  our  courts  will  hold  to  be 
the  law,  then  as  we  are  told  there  is  certainly  the  danger  that  we  may 
never  expect  railroad  rates  to  be  lower  than  they  are  at  present.  On 
the  contrary,  there  is  the  unwelcome  promise  made  in  this  case  that 
they  will  continuously  advance." 

As  further  noted  by  Mr.  Thelen,  the  warning  which  Mr.  Lane  gives 
in  the  following  language  is  surely  entitled  to  consideration: 

"In  the  face  of  such  an  economic  philosophy  if  stable  and  equitable 
rates  are  to  be  maintained,  the  suggestion  has  been  made  that  it  would 
be  wise  for  the  government  to  protect  its  people  by  taking  to  itself 
these  properties  at  present  value  rather  than  await  the  day,  perhaps 
thirty  or  fifty  years  hence,  when  they  will  have  multiplied  in  value 
ten  or  twenty  fold." 

I  assume  that  Commissioner  Thelen  had  in  mind  circumstances 
similar  to  the  one  to  which  I  am  about  to  refer,  and  I  know  that  he 
had  this  particular  one  in  mind  for  I  had  talked  with  him  concern- 
ing it.  At  the  time  the  Great  Northern  Railway  was  being  built  to 
the  Coast,  the  city  of  Spokane,  Washington,  gave  to  the  Great 
Xorthern  terminal  facilities  in  Spokane  which  have  since  become  ex- 
tremely valuable.  Are  we  to  admit  that  the  people  who  ship  or  re- 
ceive merchandise  over  the  Great  Xorthern  are  to  pay  such  rates  as 
will  give  to  that  road  a  fair  return  upon  value  thus  created  ?  As  Mr. 
Commissioner  Thelen  has  well  said,  to  admit  this  is  tantamount  to 
admitting  that  some  time  the  value  of  these  properties  will  increase  to 
such  an  extent  that  rates  will  be  prohibitive. 

By  reason  of  there  having  been  so  little  said  in  criticism  of  Mr. 
Commissioner  Thelen's  paper,  I  am  in  the  position  of  really  not  be- 
ing called  upon  to  defend  the  position  which  he  has  taken.  He  has 
supported  it  in  language  which  I  cannot  hope  to  improve  upon.  The 
most  that  has  been  said — and  that  can  scarcely  be  construed  as  a  criti- 
cism— is  that  we  are  not  quite  ready  to  adopt  his  theory.  As  a  matter 
of  fact,  Mr.  Thelen  has  demonstrated  in  his  paper,  as  did  Mr.  Com- 
missioner Eshleman  in  his  exhaustive  paper  on  valuation  presented 
to  this  Association  yesterday,  and  as  have  other  gentlemen  in  the  pa- 
pers presented  here  today,  demonstrated  that  they  are,  like  many 
other  thoughtful  men,  impressed  by  the  shadow  of  coming  events.  That 
which  was  revolutionary  yesterday,  is  conservative  today.  We  need 
men  who  can  look  into  the  future  and  present  new  ideas  for  our  con- 
sideration. The  world  moves,  and  never  again  will  we  plow  with  a 
stick.  If  we  are  to  keep  step  with  the  giant  step  of  progress,  we  must 
agitate  these  advanced  ideas  to  the  end  that  they  may  receive  the  con- 
sideration which  they  deserve.  We  may  not  agree  with  them,  or  agree 
with  them  only  in  part.  We  may  not  entirely  agree  with  Mr.  Eshle- 
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man  as  to  his  ideas  of  valuation,  although  personally  I  am  frank  to 
say  that  I  give  his  ideas  my  hearty  approval.  We  may  not  agree  with 
Mr.  Doty,  who  would  from  time  to  time  value  the  unearned  increment 
and  charge  it  to  public  utilities  as  income.  We  may  not  fully  agree 
with  Mr.  Thelen  that  the  relationship  between  utilities  and  the  public 
is  that  of  agent  and  principal,  or  as  to  his  ideas  on  the  unearned  in- 
crement. We  may  not  agree  with  you,  Mr.  Maltbie,  in  your  idea  that 
appreciation  of  values  should  be  balanced  against  depreciation  in  other 
kind  of  property.  In  fact,  I  understand  that  the  Appellate  Division 
of  the  Supreme  Court  of  New  York  declines  to  accept  your  view.  Yet 
you  and  Mr.  Eshleman,  and  Mr.  Thelen  and  Mr.  Doty,  and  other 
gentlemen,  who  have  contributed  papers  or  assisted  in  the  discussion 
of  the  important  question  comprehended  in  the  work  of  this  Committee 
have  given  us  food  for  thought,  and  in  doing  that  you  have  done 
all  that  was  to  be  expected  from  the  consideration  of  this  subject. 

The  thoughful,  interesting  papers,  which  have  been  presented  to 
this  Association  on  the  subject  of  railroad  taxes  and  plans  for  ascer- 
taining fair  valuation  of  railroad  property  are  indeed  important  con- 
tributions to  a  subject  which  must  engage  and  which  is  well  worthy 
of  the  attention  of  courts  and  commissions,  and  well  has  Professor 
Bemis  said  that  within  the  next  decade  courts  and  commissions  may 
be  expected  to  render  opinions  and  give  decisions  very  different  from 
those  which  have  been  given  in  the  past  and  different  from  opinions 
entertained  today. 

Mr.  MALTBIE,  of  "New  York.  I  want  to  make  a  statement  and  then 
make  a  motion.  There  are  two  papers  that  have  not  been  read  or  pre- 
sented. Yet  I  feel  that  the  Association  has  given  to  this  committee 
more  time  than  it  could  really  have  expected  or  asked.  Dr.  Whitten, 
who  prepared  one  of  these  papers,  is  the  author  of  "Valuation  of  Public 
Service  Corporations."  I  presume  everyone  is  familiar  with  the  book. 
I  have  Mr.  Erickson's  paper  here.  lie  is  not  present.  I  assume  how- 
ever that  he  acquiesces  in  the  motion  which  I  am  about  to  make,  that 
these  two  papers  be  received  and  printed  in  the  proceedings,  and  un- 
less there  is  further  discussion,  the  matter  can  be  closed  this  after- 
noon. Before  making  that  motion,  however  I  should  like  to  say  that 
those  of  you  who  are  interested  in  this  question,  particularly  the  ques- 
tion of  the  relation  of  actual  cost  to  estimated  cost,  will  be  very  much 
interested  in  reading  three  decisions  of  the  Public  Service  Commission 
of  the  Second  District  of  New  York,  ordinarily  known  as  the  Buffalo 
Electric  and  Gas  cases.  I  believe  the  opinions  were  written  by  Com- 
missioner Stevens,  and  I  am  sure  that  the  Commission  will  be  glad  to 
send  you  copies,  as  long  as  the  supply  holds  out. 

If  you  will  look  these  decisions  through  you  will  find  that  Chair- 
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man  Stevens  went  to  great  care  and  pains  to  take  the  record  of  actual 
cost,  showing  what  the  companies  had  spent  in  engineering  on  various 
things,  and  supervision  and  administration,  and  compare  the  actual 
cost  with  the  engineer's  estimate.  Without  saying  anything  further 
about  the  comparisons  and  the  results  of  the  comparisons,  I  think  they 
will  be  interesting  to  everyone  who  believes  in  emphasizing  actual  cost, 
as  compared  with  estimated  cost.  I  move  that  this  report  and  the 
papers  connected  with  it  be  received  and  printed  in  the  minutes. 

The  PKESIDENT.  You  have  heard  the  motion  with  reference  to  the 
report  we  have  been  discussing,  that  it  and  the  papers  which  have 
been  read  be  embodied  in  the  printed  record. 

The  motion  was  agreed  to. 


VALUATION  DECISIONS  OF  THE  NEW   YORK  PUBLIC  SERVICE 
COMMISSION,  FIRST  DISTRICT. 

BY    ROBERT    H.    WHITTEN. 

The  New  York  Public  Service  Commission  for  the  First  District  has 
valued  property  of  public  service  companies  amounting  to  approxi- 
mately two  hundred  and  fifty  million  dollars  and  other  valuations  are 
now  under  way.  The  utilities  valued  have  included  gas  and  electric 
plants  and  street  and  elevated  railroads.  The  properties  valued  have 
varied  in  amount  from  small  plants  in  suburban  districts,  valued  at 
one  million  dollars,  to  comprehensive  railroad  systems  valued  at 
eighty-five  million  dollars.  The  valuations  made  have  been  for  rate 
regulation  purposes  and  in  connection  with  the  approval  of  capitaliza- 
tion upon  reorganization  or  purchase.  Valuations  of  railway  prop- 
erty have  predominated,  the  railway  valuations  amounting  to  about 
two  hundred  and  twenty  million  out  of  a  total  of  two  hundred  and  fifty 
million.  In  the  following  discussion  the  principles  of  valuation  used 
by  the  Commission  in  its  decisions  are  considered  in  so  far  as  they  have 
a  bearing  upon  the  determination  of  fair  value.  The  opinions 
in  these  cases  were  written  by  Commissioner  Milo  R.  Maltbie. 

In  determining  fair  value  for  rate  purposes,  the  decisions  of  the 
Commission  do  not  disclose  that  any  one  rule  or  factor  has  been  selected 
as  a  single  standard.  The  underlying  thought  is  that  valuation,  being 
a  step  in  the  determination  of  just  compensation,  the  whole  problem  is 
to  determine  that  amount  which,  used  as  a  base,  will  at  the  rate  of 
return  fixed  result  in  just  compensation  to  the  company  for  the  service 
rendered.  In  determining  the  fair  value  as  one  step  in  the  process  of 
determining  the  reasonable  cost  of  production,  both  actual  cost  and 
reproduction  cost  are  considered  important. 
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The  Commission  has  recognized  the  close  interdependence  of  fair 
value,  fair  rate  of  return,  and  current  expense  and  income  accounting. 
It  is  actual  total  return  that  is  of  prime  importance  to  both  parties. 
This  actual  return  is  the  product  of  all  these  factors.  The  real  actual 
return  cannot  be  known  unless  all  these  factors  are  known.  The  actual 
return  is  altered  whenever  one  of  these  factors  is  altered.  The  inter- 
dependence of  fair  value  and  fair  rate  of  return  is  the  basis  of  the 
Commission's  ruling  as  to  "going  value."  The  interdependence  of 
fair  value,  income  accounting  and  fair  rate  of  return  is  the  basis  of 
the  Commission's  treatment  of  the  appreciation  in  land  value.  It  is 
the  total  actual  return  that  is  of  importance.  Justice,  equity,  and 
public  policy  demand  that  the  company  be  permitted  a  total  actual 
return  that  will  be  adequate,  but  no  more  than  adequate,  to  compensate 
it  for  the  service  rendered.  In  the  past  attention  has  often  been  cen- 
tered on  valuation  to  the  exclusion  of  the  end  for  which  the  valuation 
is  made,  which  is  the  determination  of  the  total  actual  return  for  the 
service  rendered.  Fair  value  cannot  be  determined  without  reference 
to  rate  of  return  and  income  and  expense  accounting  as  it  is  the  inter- 
play of  all  these  factors  that  produces  the  total  actual  return. 

Actual  Cost.  Actual  cost  is  necessarily  the  base  on  which  estimates 
of  return  will  be  computed  at  the  inception  of  an  enterprise.  The  in- 
vestor risks  a  certain  amount  of  money  on  the  chance  of  a  specified 
return  on  that  amount  of  money.  Starting  with  the  necessary  invest- 
ment as  a  base  he  will  estimate  all  the  risks  and  hazards  of  the  busi- 
ness of  every  kind  and  nature  and  against  this  will  place  all  the  pos- 
sible chances  for  profit.  The  possible  rate  of  return  adequate  to  in- 
duce investment  is  naturally  and  necessarily  a  percentage  on  the  actual 
cost. 

Cost  of  reproduction  may  vary  without  any  change  in  the  amount 
of  money  or  other  capital  outlay  contributed  to  the  enterprise.  Cost 
of  reproduction  is  a  hypothetical  cost.  As  applied  to  the  existing 
enterprise  it  is  not  cost  at  all.  It  does  not  represent  the  actual  sacrifice 
of  money  or  other  outlay  contributed  to  the  establishment  of  the  in- 
dustry. From  the  standpoint  of  the  investor,  a  rate  of  profit  based  on 
any  amount  that  is  less  than  the  actual  cost  is  in  excess  of  the  actual 
rate  of  profit,  and  a  rate  of  profit  based  on  any  amount  that  is  greater 
than  the  actual  cost  is  less  than  the  actual  rate  of  profit. 

Let  us  assume  now  that  a  possible  annual  return  of  1%  on  the 
actual  outlay  is  reasonable  and  necessary  to  secure  the  establishment 
of  a  given  public  utility.  If,  however,  the  annual  return  is  to  be 
based  not  on  actual  outlay,  but  on  estimated  reproduction  cost  in  each 
year,  1%  will  be  more  or  less  than  a  reasonable  return  in  proportion 
as  the  chances  favor  an  increase  or  a  decrease  in  reproduction  cost.  If 
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costs  of  land,  labor  and  materials  are  advancing  and  all  indications 
point  to  a  continuance  of  such  increase,  a  return  of  1%  on  such  in- 
creasing cost  is  more  than  is  reasonable  and  necessary  to  secure  the 
establishment  of  the  given  enterprise.  If  on  the  other  hand  all  indica- 
tions point  to  a  continuous  fall  in  the  cost  of  land,  labor  and  materials, 
the  prospect  of  a  return  of  7%  on  such  decreasing  cost  would  not  be 
adequate  to  secure  the  establishment  of  the  enterprise. 

It  is  perhaps  needless  to  say  that  actual  cost  as  a  base  for  profit 
determination  in  a  rate  case  must  be  modified  by  a  rule  that  only  reason- 
able and  necessary  expenses  shall  be  included  in  such  cost.  Moreover, 
actual  cost  is  subject  to  certain  of  the  same  limitations  that  exist  in  the 
case  of  reproduction  cost.  There  must  be  deduction  for  accrued  de- 
preciation of  every  sort.  Moreover,  cost,  either  actual  or  reproduction, 
may  have  to  be  abandoned  as  a  basis  for  rate  making  if  the  plant  is 
located  in  a  community  too  small  or  too  poor  to  pay  a  fair  return  on 
the  fair  cost  of  the  service.  Rates  may  then  be  regulated  by  the  prin- 
ciple that,  regardless  of  cost,  the  reasonable  rate  of  charge  cannot  ex- 
ceed the  fair  value  of  the  service  to  the  consumer. 

Cost  of  reproduction  seems  now  to  be  favored  over  actual  cost  by 
the  public  utility  interests  as  the  amount  on  which  the  fair  rate  of 
return  is  to  be  applied.  This  is  natural  in  view  of  the  recent  trend 
toward  increasing  costs.  But  the  present  trend  may  not  continue 
indefinitely.  If  there  should  be  a  general  downward  movement,  it 
would  create  a  situation  that  would  clearly  prove  the  injustice  of  the 
cost  of  reproduction  standard.  With  falling  prices  no  one  could  afford 
to  establish  a  new  industry.  The  cost  of  reproduction  would  have  to 
be  discarded  or  progress  would  be  blocked.  Such  a  change  in  the  trend 
of  general  prices  does  not  seem  imminent  and  as  to  land  seems  most 
improbable,  but  unless  the  cost  of  reproduction  method  will  work  both 
ways  it  is  clearly  inappropriate.  Under  rising  prices  it  is  just  as 
unfair  to  the  public  as  under  falling  prices  it  would  be  unfair  to  the 
company. 

The  only  way  in  which  the  cost  of  reproduction  method  may  be  made 
to  work  with  a  degree  of  fairness  both  to  the  company  and  to  the  public 
is  to  so  alter  the  fair  rate  of  return  as  in  a  measure  to  offset  the  appre- 
ciation or  depreciation  of  the  base  to  which  such  rate  of  return  is 
applied.  With  declining  prices  the  risk  of  depreciation  in  reproduc- 
tion cost  would  be  offset  by  an  increase  in  rate  of  return  and  with 
advancing  prices  the  probability  of  appreciation  would  be  offset  by  a 
decrease  in  the  rate  of  return.  This,  however,  is  but  a  poor  method 
of  accomplishing  what  can  be  more  economically,  fairly  and  logically 
effected  by  directly  basing  the  rate  of  return  on  actual  cost.  Any 
method  that  is  permanently  fair  to  both  parties  must  get  back  to  actual 
cost  as  the  base  for  actual  as  distinct  from  nominal  profits. 
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The  general  practice  of  the  Commission  has  been  to  have  its  Bureau 
of  Statistics  and  Accounts  make  a  thorough  examination  of  the  ac- 
counts and  records  of  the  company,  with  a  view  to  determining  as  far 
as  practicable  the  actual  investment  or  sacrifice  on  the  part  of  the 
company.  The  financial  history  and  capitalization  of  the  company 
are  studied,  and  operating  expenses  for  a  series  of  years  are  analyzed. 
In  none  of  the  decisions  thus  far  rendered  have  the  construction  ac- 
counts been  in  such  shape  as  to  admit  of  an  accurate  determination  of 
the  actual  cost  of  any  large  proportion  of  the  property.  Consequently, 
much  more  weight  has  necessarily  been  attached  to  estimates  of  re- 
production cost  than  would  be  the  case  if  actual  cost  had  been  known. 
In  many  cases,  however,  records  of  recent  construction  have  been  se- 
cured that  have  been  of  material  assistance  in  checking  the  estimate 
under  the  reproduction  method  for  unit  prices  and  overhead  expenses. 
In  the  Kings  County  Lighting  Case  (2  P.  S.  C.  1st  Disk  K  Y.  659) 
the  estimates  of  the  company's  experts  in  regard  to  reproduction  cost 
were  considerably  in  excess  of  those  by  the  Commission's  engineers. 
The  Commission  (at  pages  680-681)  refers  to  the  fact  that  "the  Com- 
pany has  produced  no  vouchers,  bills  or  records  to  discredit  the  esti- 
mates of  the  Commission's  engineers  or  to  support  the  esti- 
mates of  its  own  witnesses,  who  were  repeatedly  asked  whether 
they  had  examined  the  records  of  cost  of  the  company  to  determine 
whether  their  estimates  had  any  direct  relation  to  the  amounts 
actually  spent."  The  counsel  to  the  company  expressed  the 
opinion  that  actual  cost  of  existing  property  had  nothing  whatever  to 
do  with  the  amount  to  be  considered  as  the  fair  value  of  the  property. 
The  Commission  rejected  this  contention,  especially  in  view  of  the 
fact  that  the  New  York  law  requires  the  Commission  in  determining 
gas  and  electric  rates  to  "consider  all  facts  which  in  its  judgment  have 
any  bearing  upon  a  proper  determination  of  the  question 
with  due  regard  among  other  things  to  a  reasonable  average  return 
upon  capital  actually  expended."  The  Commission  states  that  it 
regards  as  a  serious  omission  the  failure  of  the  company  to  produce  the 
records  although  requested  to  do  so,  and  that  in  the  absence  of  such 
records  "the  Commission  does  not  feel  warranted  in  accepting  esti- 
mates which  appear  to  be  unduly  and  unreasonably  large,  and  are  not 
supported  by  the  examination  and  estimates  of  our  own  engineers." 

Through  an  examination  of  books  and  accounts  the  Commission 
while  not  able  to  determine  actual  cost  has  in  most  cases  been  able  to 
fix  on  a  maximum  investment.  It  has  been  able  to  say  that  the  actual 
cost  could  not  have  exceeded  this  maximum  amount.  Even  this  has 
been  of  great  value  as  it  has  enabled  the  Commission  to  refuse  with 
equitv  certain  purely  hypothetical  claims  for  allowance  under  the  re- 
production method. 
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Although  the  Commission  will  give  great  weight  to  actual  cost  when 
authentic  figures  of  actual  cost  are  available,  it  fully  recognizes  that 
''the  mere  fact  of  investment  does  not  establish  a  perpetual  value  not 
only  because  a  mistake  in  judgment  may  be  made,  but  also  because 
property  may  be  allowed  to  deteriorate,  because  progress  in  the  arts 
may  make  it  obsolete,  and  because  a  change  in  economic  conditions  may 
decrease  the  use  made  of  it  by  the  public.  *  *  *  To  assert  that 
because  a  company  at  one  time  put  money  into  property  which  has 
become  useless,  worn-out  and  obsolete,  a  successor  company  which  pur- 
chases that  property  at  foreclosure  sale  should  be  allowed  to  capitalize 
for  the  amount  originally  expended  is  so  absurd  as  not  to  require  fur- 
ther discussion.  Investment  may  be  evidence  of  the  good  intentions 
of  the  investor,  but  it  is  not  an  infallible  standard  of  perpetual  value" 
(2  P.  S.  C.  1st  Dist.  K  Y.  347,  390-91). 

Reproduction  Cost.  As  the  investment  records  proved  inadequate 
the  Commission  has  in  each  case  been  compelled  to  rely  largely  on  an 
estimate  of  reproduction  cost.  This  estimate  has  been  made  with 
great  care  by  the  Commission's  engineers.  In  certain  cases  the  in- 
ventory has  been  prepared  by  the  Commission's  engineers  with  the 
co-operation  of  the  engineer  for  the  company,  and  the  appraisal  has 
then  been  checked  by  the  engineer  for  the  company.  In  other  cases 
the  company's  witnesses  have  made  independent  appraisals.  The  unit 
prices  have  been  fixed  after  an  examination  of  the  company's  records, 
and  a  comparison  with  prices  of  well-known  manufacturers  and  con- 
tractors for  a  period  of  about  five  years.  The  unit  prices  "cover  profits 
of  sub-contractors  and  allowances  for  engineering,  supervision,  etc., 
ordinarily  included  by  sub-contractors  in  their  charges"  (4  P.  S.  C.  1st 
Dist.  N".  Y.  328,  337).  The  unit  prices  are  based  to  a  considerable 
extent  on  piecemeal  construction  (4  P.  S.  C.  1st  Dist.  X.  Y.  328,  337). 
In  the  Third  Avenue  Reorganization  Case  the  Commission  notes  that 
the  unit  prices  used  by  its  engineer  ranged  from  7  to  42  per  cent  in 
excess  of  certain  contract  prices  actually  paid  by  the  company.  The 
Commission  adds  that  this  shows  that  the  company  has  been  generously 
treated  either  from  the  standpoint  of  original  cost  or  reproduction  cost, 
and  that  "this  should  not  be  forgotten,  for  it  has  been  considered  in 
reaching  final  conclusion." 

Contractors'  Profit,  Engineering  and  Administration,  Con- 
tingencies and  Incidentals.  The  net  cost  of  labor  and  materials  hav- 
ing been  determined  by  the  Commission,  an  allowance  is  added  to 
cover  general  contractors'  profit,  engineering,  supervision,  contingen- 
cies and  incidentals  where  these  allowances  seem  justifiable.  It  has 
been  a  general  practice  for  the  Commission  to  allow  10% 
for  general  contractor's  profit  and  from  10%  to  15%  for 
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engineering,  supervision,  contingencies  and  incidentals  upon  the  items 
to  which  these  charges  would  properly  apply.  Even  where  a  general 
contractor  is  assumed,  his  profit  is  not  allowed  upon  land,  rolling  stock, 
tools,  supplies,  fixtures,  etc.,  as  such  items  are  not  purchased  through  a 
general  contractor.  In  the  Metropolitan  Street  Railway  Reorganization 
Case  (3  P.  S.  C.  1st  Dist.  N.  Y.  113,  142)  Commissioner  Maltbie 
discusses  this  subject  as  follows: 

"Mr.  Connette  also  maintained,  and  it  is  believed  properly  so,  that 
a  10  per  cent  profit  upon  the  cost  of  rolling  stock  is  unjustified.  Cars 
are  ordinarily  bought  directly  from  the  manufacturers,  who  bear  all 
expenses  connected  with  the  designing,  construction  and  testing  of  the 
cars,  and  the  prices  charged  are  sufficient  to  cover  all  such  costs.  The 
unit  prices  adopted  by  Mr.  Connette  and  Mr.  Uebelacker,  the  witness 
for  the  applicants,  include  delivery  in  New  York  City,  the  cost  of  as- 
sembling and  other  incidental  expenses.  The  applicants  have  presented 
no  evidence  to  show  that  a  general  contractor's  profit  of  10  per  cent 
above  such  unit  prices  has  ever  been  paid,  and  it  would  be  considered 
wasteful  and  extravagent  to  pay  a  general  contractor  a  profit  of  nearly 
$1,000,000 — 10  per  cent  of  net  cost — for  doing  practically  nothing. 
Indeed,  companies  ordinarily  buy  direct  from  the  manufacturers,  and 
this  practice  is  considered  economical  and  prudent.  The  same  may 
be  said  regarding  the  other  items  upon  which  Mr.  Connette  does  not 
allow  a  general  contractor's  profit.  A  company  needs  no  middle  man 
to  negotiate  for  the  purchase  and  delivery  of  tools,  supplies,  fixtures, 
etc." 

The  allowance  for  general  contractor's  profit,  is  in  addition  to  the 
allowance  for  sub-contractor's  profit,  which  is  taken  care  of  in  the  unit 
prices  upon  which  the  net  cost  is  based.  The  general  question  is  dis- 
cussed by  Commissioner  Maltbie  in  the  Queens  Borough  Case  (2  P.  S. 
C.  1st  Dist.  K  Y.  544,  561)  as  follows: 

"It  is  common  for  a  new  company  to  let  a  contract  for  the  erection 
of  the  initial  plant  to  a  construction  company.  If  the  latter  were  paid 
the  cost  of  labor  and  materials  plus  ten  per  cent,  to  cover  certain  items 
of  expenditure,  the  price  would  not  be  considered  unreasonable.  But 
such  a  plan  is  not  generally  followed  throughout  the  life  of  an  under- 
taking where  thrifty,  progressive  management  exists.  Additions  and 
extensions  are  commonly  engineered,  constructed  and  supervised  by  the 
operating  company  itself  without  the  intervention  of  a  general  con- 
tractor. However,  if  a  general  contract  were  let  for  the  reproduction 
of  the  Queens  Borough  plant  and  overhead  charges  computed  at  the 
usual  rates,  the  total  cost  would  probably  be  less  than  given  in  the 
above  tables,  for  the  increase  in  overhead  charges  would  be  more  than 
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offset  by  economies  in  the  piirchase  of  materials  and  apparatus  in  large 
quantities  and  by  the  more  economical  methods  of  construction  on  a 
large  scale." 

The  percentages  allowed,  moreover,  vary  somewhat  with  the 
particular  items.  Thus,  in  valuing  a  street  railway  property  but  5 
per  cent  was  added  to  the  cost  of  rolling  stock  to  cover  all  these  items. 
"Cars  are  ordinarily  bought  directly  from  the  manufacturers,  who  bear 
the  expense  of  designing  and  testing  and  who  charge  prices  sufficient 
to  cover  all  such  costs."  (2  P.  S.  C.  1st  Dist.  N.  Y.  347,  395.)  In 
some  cases  the  general  allowance  has  been  15%  while  in  others  it  has 
been  but  10  or  12%.  In  the  latter  cases  there  has  been  a  very  thorough 
checking  and  rechecking  of  the  inventory,  with  the  result  that  omissions 
have  been  largely  obviated;  where  the  inventory  is  complete,  the 
allowance  for  incidentals  and  contingencies  is  relatively  small.  The 
Commission  illustrates  this  (3  P.  S.  C.  1st  Dist.  K  Y.  113,  144) 
by  stating  that  in  its  experience  in  planning  subways  it  is  unable  to 
foresee  just  what  conditons  will  be  met  and  just  what  conditions  will 
be  necessary.  An  additional  station  or  connecting  track  may  be  found 
desirable  as  the  work  progresses ;  these  would  not  appear  in  the  original 
plans,  but  in  an  appraisal  of  the  system  when  completed,  they 
would  all  appear  and  would  be  appraised.  "Consequently,  when 
looking  ahead,  it  is  customary  to  allow  5  or  10  per  cent  for 
extras,  contingencies,  etc.,  and  the  history  of  subway  work  to 
date  shows  that  these  amounts  are  sufficient.  But  when  looking 
backward,  the  things  of  which  there  is  no  record  or  inventory  are  few 
and  not  expensive."  Upon  this  point  see  also  2  P.  S.  C.  1st  Dist. 
K  Y.  347,  394-97. 

The  Commission  is  gradually  collecting  accurate  data  on  the  question 
of  proper  percentage  allowances  through  the  examination  of  accounts, 
the  approval  of  securities,  and  the  supervision  of  rapid  transit  con- 
struction contracts.  The  indications  are  that  the  allowances  heretofore 
made  have  been  quite  liberal.  Thus,  in  the  Queens  Borough  case  the 
Commission  notes  the  fact  that  one  account,  for  which  details  are  given 
in  the  records  of  the  Company,  shows  an  expenditure  of  $377,000  for 
labor,  materials  and  equipment,  and  that  the  items  for  engineering, 
administration,  etc.,  did  not  in  this  case  exceed  4  per  cent.  In  this 
case,  apparently,  there  was  no  payment  to  a  general  contractor  (2  P. 
S.  C.  1st  Dist.  N.  Y.  544,561).  The  Commission  is  disinclined  to 
allow  for  expenditures  under  these  heads  for  work  of  which  there  is 
no  record  and  which  is  based  largely  on  hypothetical  conditons  of  re- 
production. Thus  in  the  23rd  Street  Railway  Company  Case  (4  P. 
S.  C.  1st  Dist.  N".  Y.  283,  304)  Commissioner  Maltbie  says: 

"The  other  important  differences  relate  principally  to  work  of  which 
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there  is  no  record.  Upon  such  items,  it  is  apparent  that  there  may 
be  great  difference  of  opinion  of  engineers,  and  it  is  difficult  to  de- 
termine which  is  the  more  nearly  correct.  While  some  allowance  will 
be  made  for  these  uncertainties,  it  should  be  understood  that  any 
company  which  does  not  keep  its  records  in  proper  shape  cannot  expect 
a  public  body  to  approve  appraisals  and  estimates  which  appear  ex- 
travagant, have  no  foundation  except  the  opinion  of  an  engineer 
employed  by  the  company,  and  which  are  not  approved  and  confirmed 
by  the  opinions  and  investigations  of  the  engineers  of  the  Commission." 

The  Commission  feels  that  the  particular  kind  and  amount  of  al- 
lowances included  should  in  general  follow  the  methods  by  which  the 
particular  plant  in  question  has  been  developed.  This  appears  to  be 
of  particular  importance  in  the  case  of  allowance  for  piecemeal  con- 
struction and  contractor's  profit.  It  is  evident  that  the  entire 
appraisal  must  be  treated  as  a  unit.  Otherwise  duplications  or  omis- 
sions are  sure  to  occur.  In  the  Kings  County  Lighting  Case  (2  P.  S. 
C.  1st  Dist.  "N.  Y.  659)  the  Commission's  allowance  for  the  above 
items  amounted  to  15.4  per  cent  on  the  net  cost  of  physical  property, 
including  land. 

Preliminary  and  Development  Expenses.  Under  the  terms  "pre- 
liminary and  development  expense"  the  Commission  includes  allowances 
to  cover  promotion  expense;  organization  of  the  company;  franchise 
and  consent  expenses;  interest  and  taxes  during  construction;  trial 
operation;  adjustment  of  parts,  etc.  These  are  mostly  items  such  as 
are  ordinarily  classified  as  overhead  charges.  Certain  of  the  items, 
such  as  trial  operation  and  adjustment  of  parts,  are  sometimes  con- 
sidered in  estimating  going  value.  For  many  of  the  items  included 
under  the  general  head  of  "preliminary  and  development  expense"  there 
is  little  data  upon  which  an  estimate  of  cost  may  be  based.  The 
Commission  gives  great  weight  to  any  evidence  showing  actual  ex- 
penditures incurred  by  the  company  for  these  purposes.  It  is 
inclined  to  give  slight  consideration  to  estimates  of  reproduction  cost 
for  these  items  based  on  hypothetical  conditions.  The  allowance  made 
by  the  Commission  is  not  given  as  a  percentage  of  net  cost,  but  is  a 
lump  sum  which  under  the  conditions  applicable  to  the  particular 
company  seems  to  the  Commission  adequate  to  cover  all  of  these 
expenses.  This  allowance  as  a  percentage  upon  the  reproduction  cost 
of  physical  property,  including  land,  would  naturally  vary  considerably 
for  different  companies.  Many  expenses  are  nearly  the  same  in 
amount  regardless  of  the  size  of  the  company.  In  the  Kings  County 
Lighting  Case  the  allowance  for  preliminary  and  development  expense 
amounted  to  10  per  cent  upon  the  reproduction  cost. 

In  the  Metropolitan  Street  Railway  Reorganization  Case  the  com- 
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pany  claimed  an  allowance  of  $4,000,000  for  initial  payments  for 
franchises,  and  an  allowance  of  $740,000  for  interest  on  franchise 
security  deposits.  The  Commission  allowed  but  $151,000  for  the  first 
item  and  nothing  for  the  second  item.  The  company's  claim  based 
upon  hypothetical  conditions,  is  discussed  by  the  Commission  as 
follows  (3  P.  S.  C.  1st  Dist.  K  Y.  113,  160)  : 

"The  applicants  do  not  claim  that  the  companies  have  ever  spent 
such  sums,  and  the  record  does  not  show  that  such  amounts  have  been 
expended.  Only  one  witness  was  presented  who  testified  in  support 
of  these  items  in  detail,  and  his  estimates  were  based  upon  unwarranted 
hypotheses.  He  assumed,  for  example,  that  franchises  are  to  be 
secured  under  the  statutory  restrictions  that  exist  today  and  under 
the  present  requirements  of  the  Board  of  Estimate,  the  Public  Service 
Commission  and  the  courts,  and  that  the  company  would  be  allowed 
six  years  from  the  date  of  issue  of  such  franchises  within  which  to 
begin  operation  upon  all  of  the  lines.  He  might  have  gone  further 
and  said  that,  as  the  city  can  not  grant  a  franchise  for  more  than 
twenty-five  years  with  a  renewal  period  of  twenty-five  years,  and  as 
many  of  the  franchises  contain  no  time  limit,  the  value  of  these  fran- 
chises is  many  millions.  He  might  have  said  the  tendency  is  towards 
strict  supervision  of  public  service  corporations,  and  the  future  will 
bring  forth  even  more  stringent  requirements.  The  rights  of  the 
present v  companies  will  increase  in  value  with  every  movement  for 
closer  supervision  of  franchise  grants.  Hence  their  present  value 
should  be  still  further  increased  for  these  reasons.  But  to  authorize 
securities  upon  such  grounds  would  clearly  be  to  capitalize  every 
movement  for  public  control." 

A  similar  hypothetical  claim  in  relation  to  the  expense  of  obtain- 
ing consents  of  property  owners  is  disposed  of  by  the  Commission  in 
the  same  case  as  follows  (3  P.  S.  C.  1st  Dist.  N.  Y.  113,  162-163) : 

"The  applicants  produced  no  records  of  actual  cost  which  support 
the  estimate  of  the  witness.  The  two  instances  found  showed  an 
average  cost  of  nearly  $2  per  street  foot  upon  Lexington  and  Columbus 
Avenues.  When  asked  to  explain  why  his  estimate  was  so  much  in 
excess  of  this  figue,  the  witness  said : 

'I  may  say  that  the  construction  and  reconstruction  at  the  present  time  of  such 
a  system  as  the  Metropolitan  Street  Railway  Company  would  be  under  compet- 
itive conditions;  there  would  be  probably  other  companies  applying  for  the,  same 
streets,  and  there  would  also  be  alternate  routes  applied  for  and  possibly  the  Com- 
mission or  the  Board  of  Estimate  and  Apportionment  might  not  allow  certain 
routes  and  other  routes  would  have  to  be  selected,  so  that  the  cost  per  front  foot 
of  the  streets  upon  which  the  lines  were  finally  built  would  have  to  take  in  all  of 
those  other  factors.  In  some  cases  it  would  be  found  impossible  to  secure  con- 
sents on  certain  streets  and  the  work  would  have  to  be  discontinued  and  begun  on 
some  other  street.' 
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"It  is  evident  that  the  witness  assumed  that  there  were  no  railroads 
in  the  streets,  that  consents  were  to  be  secured  de  novo,  that  the  cost-to- 
reproduce  theory  should  be  applied  and  that  various  factors  would  more 
than  double  the  actual  cost  of  record.  If  one  were  to  follow  such  a 
theory,  there  is  no  limit  to  which  an  imaginative  mind  might  go,  and 
what  would  happen  is  pure  conjecture.  For  example,  if  there  were 
no  railroad  in  a  single  street,  the  values  of  property  might  be  so 
greatly  affected  that  property  owners  would  rush  to  deposit  consents 
without  expense  to  the  company.  Probably  horse-car  lines  would  not 
be  permitted  to  come  into  being,  and  many  miles  of  tracks  now  being 
operated  would  be  eliminated.  Should  these  be  omitted  from  the 
appraisal,  therefore?  In  other  instances,  consents  that  have  been  se- 
cured could  not  be  obtained  for  any  reasonable  sum." 

Discount  on  bonds  is  not  considered  by  the  Commission  a  proper 
part  either  of  actual  cost  or  of  reproduction  cost.  The  question  of  a 
usual  or  normal  discount  would  doubtless  have  some  bearing  in 
determining  the  rate  of  return  to  be  allowed  a  company,  but  has  no 
direct  bearing  upon  money  cost.  In  the  Third  Avenue  Eeorganization 
Case  Commissioner  Maltbie  refers  to  this  subject  as  follows  (2  P.  S. 
C.  1st  Dist.  K  Y.  347,  405-406)  : 

"Mr.  Floy  considers  discounts  and  promoters'  profits  aggregating 
fifteen  per  cent  or  sixty  per  cent  of  the  total  for  development  charges, 
as  proper  items  to  be  included  in  the  value  of  the  property.  This 
theory  is  wrong,  for  value  does  not  depend  upon  the  amount  of  discount 
or  other  inducements  which  a  company  must  give  in  order  to  raise 
sufficient  cash  to  pay  for  that  property.  If  it  did,  the  same  property 
would  have  a  greater  value  when  purchased  by  a  company  having  poor 
credit  than  by  one  having  unlimited  credit.  It  is  undoubtedly  true 
that  the  former  company  must  issue  a  larger  par  value  of  bonds  to 
raise  the  same  amount  of  cash  than  the  latter.  Similarly,  more  4 
per  cent  bonds  must  be  issued  than  5  per  cent  bonds.  These  factors 
must  be  considered  at  the  proper  time,  but  it  is  improper  to  increase 
figures  of  cost  or  value  by  the  discounts  and  other  inducements  which 
a  company  may  need  to  give  to  investors  and  consider  that  the  value 
of  the  property  has  been  increased  by  the  amount  thus  added.  A 
building  is  not  worth  more  because  the  owner  has  to  discount  the  notes 
he  gives  to  build  it." 

It  has  been  the  practice  of  the  Commission  to  compute  interest  upon 
the  entire  cost  for  one-half  of  the  equated  period  of  construction.  In 
the  Kings  County  Lighting  Company  Case  Commissioner  Maltbie  dis- 
cussed this  subject  as  follows  (2  P.  S.  C.  1st  Dist.  1ST.  Y.  659,  687)  : 

"As  to  interest  and  taxes,  a  close  estimate  can  be  made.     Not  more 
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than  eighteen  months  would  be  required  to  construct  so  much  of  the 
plant  as  might  be  necessary  for  the  beginning  of  operation  according 
to  the  testimony  of  the  engineers  of  the  company.  This  does  not  mean 
that  the  whole  undertaking  with  all  its  lines,  from  the  very  beginning 
to  the  end,  would  be  built  in  that  period,  but  that  the  equated  period 
Would  not  exceed  that  time.  The  period  of  construction  of  the  initial 
Unit  practically  determines  the.  limit.  As  soon  as  an  operating  unit 
and  a  few  lines  are  completed,  operation  of  that  portion  may  begin, 
and  when  operation  may  begin  the  construction  period  for  that  portion 
ends,  and  when  the  construction  period  ends,  interest  and  taxes  may 
no  longer  be  charged  to  construction  cost.  They  then  become  charges 
against  income  and  should  be  paid  out  of  operating  income.  As  other 
lines  are  built  and  additions  made,  it  is  proper  to  charge  interest 
upon  them  to  capital,  but  only  until  the  property  is  ready  for  use, 
provided  good  management  has  been  had  throughout.  Thus  the 
equated  period  becomes  not  the  time  from  the  initiation  of  the  idea 
to  the  completion  of  the  last  remote  branch  (that  may  be  many  years 
or  decades),  but  the  weighted  average  time  for  the  completion  of  each 
operating  unit,  due  allowance  being  made  for  the  cost  of  such  unit.  A 
pure  average  is  not  correct,  for  the  amount  of  interest  to  be  paid  has 
relation  not  merely  to  the  period  but  to  the  cost  of  the  work.  In  this 
case  the  equated  period  of  construction  would  not  exceed  eighteen 
months.  The  rate  of  interest  would  be  about  six  per  cent  per  annum, 
and  the  taxes  would  be  small. 

"It  is  obvious  that  the  whole  cost  would  not  bear  interest  for 
the  equated  period,  as  funds  would  be  provided  only  as  needed.  Cer- 
tain apparatus  would  be  purchased  just  before  the  beginning  of 
operation,  and  therefore  it  would  not  be  unfair  to  the  company  to 
compute  interest  for  the  full  period  upon  one-half  of  reproduction  cost, 
plus  the  cost  of  land  and  other  preliminary  and  development  expenses." 

The  allowance  for  taxes  is  discussed  in  the  Metropolitan  Street 
Railway  Reorganization  Case  as  follows  (3  P.  S.  C.  1st  Dist. 
K  Y.  113,  175) : 

"Taxes  would  not  be  levied  upon  the  major  portion  of  the  property 
until  operation  had  begun.  This  would  be  true  of  property  in  the 
street,  rolling  stock  and  general  equipment.  The  power  stations  and 
car  barns  would  probably  not  be  completed  or  taxed  for  any  con- 
siderable time  before  operation.  Further,  the  assessment  rolls  are 
made  up  only  once  a  year,  and  any  property  that  was  not  scheduled 
or  ready  for  listing  upon  that  date  would  go  a  year  without  taxation. 
As  a  result  the  taxes  actually  paid  during  construction  are  small  and 
are  confined  very  largely  to  land.  (See  opinion  in  Case  1398,  the 
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application  of  the  New  York  and  North  Shore  Traction  Company  for 
permission  to  issue  stocks  and  bonds,  rendered  Feb.  13,  1912.)" 

Accrued  Depreciation.  From  the  cost-of-reproduction-new  the 
Commission  deducts  the  accrued  depreciation.  Tha  estimate  of  accrued 
depreciation  is  based  chiefly  on  life  tables  and  the  application  of  the 
straight  line  method.  The  estimate  covers  depreciation  due  to  wear  and 
tear  and  age  and  to  some  extent  to  changes  in  the  art  and  the  abandon- 
ment or  supersession  of  property  because  of  inadequacy.  In  the  Queens 
Borough  Case,  2  P.  S.  C.  1st  Dist.  N.  Y.  544,  562,  the  Commission 
says: 

"The  basis  upon  which  depreciation  has  been  computed,  such  as 
life  tables,  expired  life,  etc.,  have  been  accepted  as  fair  by  the  company. 

"It  should  be  stated  that  the  above  estimate  covers  depreciation  due 
to  wear  and  tear  and  age,  but  does  not  include  allowance  for  future 
changes  in  the  art  and  the  abandonment  or  supersession  of  property 
because  it  will  become  inadequate  before  being  worn  out  What  these 
will  be,  no  one  can  predict  with  certainty,  but  they  will  appear.  The 
data  used  to  determine  existing  depreciation  have  been  used  to  fix  the 
amount  that  should  annually  be  set  aside,  out  of  earnings,  to  meet  ac- 
cruing depreciation.  If  the  above  estimate  is  too  low,  then  the  annual 
payment  is  too  low.  But  if  the  above  estimate  is  too  low,  then  the 
present  value  is  too  high  and  the  amount  to  be  accepted  as  a  fair  return 
on  'fair  value'  should  be  reduced.  As  it  is  probable  that  these 
refinements  would  not  in  this  case  appreciably  affect  the  final  result, 
they  may  be  disregarded.  They  are  important  to  the  company 
however,  in  determining  the  disposition  to  be  made  of  net  earnings." 

The  necessity  for  a  deduction  for  accrued  depreciation  is  discussed  at 
length  in  the  Metropolitan  Street  Railway  Reorganization  Case,  3  P. 
S.  C.  1st  Dist.  N.  Y.  113,  147-52: 

"Thus  far  we  have  been  concerned  with  the  cost  to  reproduce  certain 
physical  property  as  if  it  were  entirely  new.  But  that  property  is 
not  new.  Certain  parts  are  practically  new,  but  by  far  the  greater 
proportion  has  been  in  use  several  years,  and  some  of  it  is  dilapidated, 
badly  worn,  obsolete  and  in  need  of  replacement.  Nevertheless,  the 
applicants  maintain  that  no  deduction  should  be  made  because  of  this 
fact  and  that  the  present  value  of  the  property  is  at  least  equal  to 
its  cost  when  new.  Indeed,  they  claim  it  far  exceeds  this  amount,  for 
they  add  to  the  estimated  cost  of  physical  property,  from  which  no 
allowance  has  been  made  for  depreciation,  over  $25,000,000  to  cover 
'development  expenses'  and  other  'overhead  charges.'  As  will  be  seen, 
these  do  not  represent  actual  expenses,  but  are  estimates  based  upon 
certain  arbitrary  and  hypothetical  assumptions. 
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"The  applicants  admit  that  there  is  now  no  depreciation  fund  or 
other  fund  with  which  to  make  replacements  as  the  property  wears 
out  or  becomes  obsolete.  For  example,  if  the  old  horse  car  systems 
were  to  be  replaced  to-morrow,  the  company  would  be  obliged  to  pay 
for  the  new  system  out  of  earnings  or  capital  issues  or  in  part  from 
each.  If  more  securities  were  issued,  the  capitalization  of  the  company 
would  be  improperly  inflated,  for  it  would  cover  two  systems  (horse 
and  electric)  when  only  one  (electric)  would  be  in  existence  and  in 
operation.  If  an  attempt  were  made  to  take  the  cost  out  of  earnings, 
the  company's  finances  would  be  upset  by  such  large  and  unusual 
demands.  The  Commission  has  repeatedly  urged  that  lines  be  elec- 
trified, but  the  reply  has  been  that  110  funds  were  available. 

However,  the  applicants  maintain  that  none  of  these  things  matters 
and  that  the  property  is  just  as  valuable  as  when  new.  In  the  opinion 
in  the  second  Third  Avenue  Reorganization  Case  (No.  1181),  the 
Commission  said  as  to  a  similar  theory : 

'The  value  of  property  is  not  determined  by  what  it  will  cost  to  reproduce 
it  new ;  its  actual  condition,  its  age,  its  adequacy,  its  fitness  to  the  needs  of  the 
community  are  most  important  and  fundamental  considerations.  Think  of  a 
company  which  has  preserved  all  of  its  old  horse  cars,  all  of  the  machinery, 
plant  and  cars  of  a  cable  road,  and  all  of  the  worn  out  electric  plant  and  equip- 
ment formerly  used.  This  property  is  worth  practically  nothing,  except  as  scrap, 
but  under  the  theory  of  the  applicants,  a  purchasing  company  would  be  entitled 
to  issue  bonds  and  stock  to  the  full  amount  of  the  cost  to  reproduce  new  all  of 
these  useless  cars,  equipment  and  plant,  regardless  of  their  actual  value  or  what 
the  purchasing  company  paid  for  them.  But  suppose,  instead  of  preserving  all  of 
this  useless  stuff  by  storing  it  at  considerable  expense,  the  selling  company  had  sold 
it  for  scrap  before  word  had  come  of  this  new  theory,  then  the  purchasing  corn- 
pan}'  could  capitalize  the  assets  required  only  at  the  amount  received  for  the 
scrap.  That  is,  the  mere  scrapping  or  destruction  of  property  before  a  sale  would 
reduce  by  millions  the  capitalization  that  might  be  approved.' 

"The  applicants  do  not  rest  their  case  wholly  upon  such  a  theory, 
but  urge  another  reason.  They  say  in  the  brief  submitted  by  counsel : 

'The  property  is  just  as  valuable  to  the  public  whom  it  serves  as  though  it  were 
absolutely  new,  for  it  is  now  operating  at  a  high  degree  of  efficiency ;  and  it  is 
just  as  profitable  to  its  owners,  for  it  is  earning  just  as  much  as  a  company  could 
which  has  the  same  property  absolutely  new.  And  from  its  earnings  will  be 
replaced  its  parts  as  they  economically  require  replacement  in  the  future,  as  parts 
have  been  likewise  replaced  in  the  past.' 

"As  a  matter  of  fact,  replacements  have  not  always  been  made  out 
of  earnings  in  the  past;  but  passing  that  by  for  the  moment,  the 
argument  is  three-fold.  The  property  is  claimed  to  have  a  value  as 
great  as  when  new  because — 

(1)  It  serves  the  public  as  efficiently  as  when  new; 

(2)  It  earns  as  much  as  new  property; 

(3)  It  will  be  replaced  out  of  earnings  when  replacement  becomes 
necessary. 
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"In  the  first  place,  it  is  doubtful  whether  the  public  gets  as  good 
service  from  old  plant  as  from  new.  Personal  observation  indicates 
that  a  new  property — new  cars,  new  track  and  new  paving — would 
give  better  service  to  the  public.  An  assertion  that  the  public  is  getting 
the  best  possible  service  from  the  horse  car  lines  cannot  be  seriously 
considered. 

"It  is  also  very  doubtful  whether  the  property  earns  as  much  as 
new  property.  Obviously,  the  applicants  must  refer  to  net  income — 
what  remains  after  all  operating  expenses  have  been  paid,  including 
repairs,  maintenance,  depreciation  and  taxes,  for  the  statement  would 
be  of  little  importance  if  reference  were  made  to  gross  earnings.  It 
must  also  be  assumed  that  other  factors  are  constant  and  do  not  affect 
the  results.  Ordinarily,  the  net  earnings  of  a  new  system  are  less 
than  those  of  the  same  system  after  it  has  been  in  operation  several 
years,  because  traffic  increases,  and  as  traffic  increases  the  cost  per  unit 
of  service  decreases  and  net  earnings  increase.  But  if  such  conditions 
remained  unchanged,  the  cost  of  performing  the  same  amount  and 
kind  of  service  would  increase.  Repairs  increase  with  age ;  machinery 
works  less  efficiently  after  considerable  use;  worn  rails  and  joints  affect 
the  cars.  The  substitution  of  new  equipment  upon  certain  lines  of  the 
Metropolitan  and  Third  Avenue  systems  brought  down  the  cost  of  car 
operation.  As  the  cars  grow  older,  the  cost  must  increase  unless  offset 
by  other  factors.  *  *  * 

"But  suppose  we  assume  that  a  street  railway  system  that  is  not  new 
does  serve  the  public  as  efficiently  as  when  new,  that  it  earns  as  much 
and  that  replacements  will  be  made  out  of  current  income.  Does  it 
follow  that  the  property  is  as  valuable  as  when  new,  and  that  its  fair 
value  is  its  original  cost  ? 

"Present  efficiency  should  not  be  confused  with  value,  and  the  char- 
acter of  service  being  rendered  does  not  determine  value.  It  is  rather 
the  amount  of  service  remaining  or  the  length  of  term  that  a  thing  will 
continue  to  operate  efficiently.  For  example,  take  a  street  car  which 
we  will  say,  with  ordinary  usage  and  good  management,  will  last  twenty 
years.  Assume  that  it  has  been  operated  ten  years  and  kept  in  first 
class  condition  so  that  it  is  giving  good  service.  Nevertheless,  that  car 
is  not  worth  as  much  to  a  purchaser  or  to  a  manager  as  a  car  that  is 
one  year  old,  and  largely  for  the  reason  that  a  car  that  is  ten  years  old 
has  a  remaining  life  of  only  ten  years,  and  that  in  those  ten  years  the 
manager  must  accumulate  a  sufficient  fund  out  of  earnings  to  replace 
that  car.  In  the  case  of  the  one-year-old  car,  he  has  nineteen  years  in 
which  to  accumulate  a  fund  equal  to  its  cost ;  in  the  case  of  the  ten- 
year-old  car,  only  ten  years.  Again,  in  case  of  a  dynamo  which  must 
be  replaced  in  two  or  tjiree  years  because  worn  out  or  near  the  end  of 
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its  usefulness,  as  compared  with  a  dynamo  recently  installed,  it  becomes 
quite  apparent  that  the  former,  because  it  is  nearer  the  time  when  it 
must  be  removed,  is  clearly  not  worth  as  much  as  the  new  dynamo 
which  has  just  been  installed.  Even  the  scissors  grinder  who  may  be 
unfamiliar  with  economic  sophistries  knows  that  a  stone  worn  to  one- 
half  its  original  diameter  is  not  worth  full  price.  One  may  argue  that 
it  has  had  good  care,  that  the  bearings  have  been  well  lubricated,  that 
it  will  sharpen  shears  as  efficiently  as  a  new  stone,  and  that  the  pur- 
chaser will  be  able  to  replace  it  when  it  is  worn  out,  but  he  can  con- 
vince no  grinder  that  it  is  worth  as  much  as  a  new  stone.  There  is  no 
magic  about  street  railway  operation  that  differentiates  cars,  track, 
buildings,  etc.,  from  ordinary  property,  and  every  one  knows  that  prac- 
tically all  mechanical  devices  decrease  in  value  with  age.  To  accept 
the  theory  of  the  applicants  requires  that  one  believe  that  property  has 
full  value  up  to  the  very  moment  it  disappears,  and  then  instantly 
drops  to  zero. 

"Further,  if  parts  of  an  undertaking  deteriorate  and  decrease  in 
value,  the  whole  undertaking  will  not  have  a  value  equal  to  its  original 
cost  unless  all  of  the  parts  are  new.  Replacement  of  parts — that  is, 
cars,  track,  boilers,  engines,  etc. — as  they  need  replacement  will  not 
keep  the  property  as  valuable  as  when  new,  unless  the  parts  are  all 
replaced  at  once,  which  is  practically  impossible.  The  only  way  to 
determine  what  is  the  value  of  the  whole  undertaking  is  to  examine 
its  various  constituent  parts  and  determine  their  value,  having  regard 
for  all  of  the  factors.  *  *  * 

"The  applicants  suggest  that  at  the  most  only  deferred  maintenance 
should  be  considered  in  fixing  depreciation ;  that  is,  that,  as  long  as  a 
car  is  kept  in  good  condition  and  repair,  it  has  a  value  equal  to  its  origi- 
nal cost.  Everyone  knows  that  such  is  not  the  case,  and  the  discussion 
already  given  covers  the  point.  The  court  decisions  quoted  above  all 
agree  that  property  decreases  in  value  for  many  reasons,  not  merely  be- 
cause repairs  are  not  made  promptly.  (See  also  the  interesting  dis- 
cussion of  Justice  La  Boeuf,  69,  Misc.  Rep.  654-660)." 

In  the  Metropolitan  Street  Railway  Reorganization  Case  ( 3  P.  S.  C. 
1st  Dist.  !N".  Y.  113,  153-56),  the  Commission  discusses  and  rejects  the 
.sinking  fund  method  as  a  substitute  for  the  straight  line  method  in  an 
estimate  of  accrued  depreciation: 

"Notwithstanding  the  decisions  of  the  Commission  in  other  cases  and 
the  questions  addressed  to  the  witnesses  called  by  the  applicants,  no  tes- 
timony was  presented  by  them  to  indicate  what  allowance  should  be 
made  for  depreciation  or  what  was  the  actual  value  of  the  physical  prop- 
erty at  present.  They  did  submit  a  statement  by  one  witness  to  the  effect 
that,  even  if  depreciation  were  to  be  deducted  from  the  estimated  cost- 
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to-reproduce-new,  the  amount  thus  subtracted  should  not  exceed 
$7,329,130.  This  figure  was  reached  by  fixing  an  amount  to  represent 
part  of  the  cost  of  the  property  as  new,  a  salvage  value,  a  life  table  and 
an  age  table  for  the  different  classes  of  property.  From  these  assumed 
facts  and  the  further  assumption  that  a  sinking  fund  could  be  made  to 
accumulate  at  5  per  cent  compound  interest  per  annum,  the  witness 
found  that  if  the  company  had  $7,329,130  now  in  a  fund,  and  if  other 
annual  payments  were  paid  into  this  fund  and  compounded  at  5  per 
cent  annually,  the  company  would  have  at  the  end  of  the  assumed  life 
of  the  property  a  sufficient  sum  of  money  together  with  what  might 
be  realized  from  the  sale  of  the  scrap  to  provide  for  the  replacement 
of  part  of  the  property  as  it  now  exists.  Regarding  this  estimate, 
which  the  witness  who  presented  it  at  the  request  of  counsel  to  the 
applicants  declared  to  be  'absolutely  useless,'  there  are  several  im- 
portant facts  to  be  noted. 

"(1)  The  company  has  no  such  fund  nor  any  fund  that  could  be 
used  for  the  purpose  mentioned.  If  one  were  to  make  the  unwar- 
ranted assumption  and  suppose  that  one  had  been  accumulated  and  in- 
vested in  property,  the  fund  itself  is  depreciating,  for  the  property  is 
depreciating.  But  if  the  property  is  depreciating,  it  is  apparent  that 
the  fund  will  not  be  available  when  needed  to  purchase  new  property 
to  replace  that  which  has  disappeared.  If  the  sinking  fund  method 
is  to  be  applied,  it  is  absolutely  essential  that  the  fund  shall  be  kept 
intact  and  not  dissipated.  There  being  no  fund,  the  fundamental  basis 
of  the  computation  disappears. 

"(2)  The  computation  omits  to  provide  for  depreciation  or  decrease 
in  value  due  to  obsolescence  and  inadequacy.  The  failure  to  provide 
for  obsolescense  has  thrown  many  companies  into  receivers'  hands  and 
caused  financial  loss  and  ruin.  It  is  one  of  the  principal  causes  of  the 
overcapitalization  of  Manhattan  street  railways,  of  the  dismemberment 
of  the  system  as  operated  in  1907,  and  of  the  loss  of  innocent  investors. 
No  company  may  wisely  disregard  this  factor. 

"Depreciation  due  to  inadequacy  is  not  so  well  understood,  and  other 
phrases  are  often  used  to  represent  the  same  idea.  The  manufacturer 
knows  that  with  the  growth  of  his  business  he  may  be  obliged  to  rebuild 
his  plant  long  before  it  wears  out  or  becomes  obsolete,  because  it  is  not 
adapted  to  the  enlarged  demands  upon  it.  The  same  may  be  true  of 
power  stations  and  car  barns,  arid  there  are  not  infrequent  instances 
where  partial  or  entire  reconstruction  has  become  necessary  because 
traffic  has  grown  rapidly  or  has  turned  in  another  direction.  Within 
the  last  twenty  years,  we  have  seen  great  changes  in  street  car  traffic  in 
Manhattan.  Miles  of  track  which  at  one  time  constituted  valuable  and 
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popular  lines,  are  now  not  used  at  all.  One  company  has  stock  and 
bonds  outstanding  of  a  par  value  of  $1,000,000,  but  it  cannot  sell  its 
track,  lease  it,  or  get  money  to  equip  and  operate.  These  changes  have 
occurred  in  the  past  and  are  now  going  on. 

"(3)  No  allowance  has  been  made  for  withdrawals  from  the  fund 
in  early  years.  Street  railway  property  is  not  like  the  'one-hoss  shay.' 
Certain  important  parts  will  need  replacement  within  the  near  future ; 
others  long  before  the  end  of  their  assumed  life.  For  example,  horse- 
car  track  was  given  a  life  of  25  years  by  the  company's  expert,  of  which 
8  had  expired.  Evidently,  we  are  doomed  to  17  years  more  of  horse- 
car  operation.  ]STow,  one  of  the  fundamental  principles  of  the  sinking 
fund — compound  interest — method  is  that  no  withdrawals  shall  be 
made  during  the  entire  period.  If  any  are  made,  the  fund  will  not 
reach  the  desired  amount  at  the  required  time.  If  anything  interferes 
with  payments,  or  if  sums  are  withdrawn  during  the  early  years,  the 
effect  is  very  marked.  It  is  not  safe,  therefore,  in  view  of  the  actual 
conditions  which  must  be  met,  to  disregard  these  facts. 

"(4)  Five  per  cent  is  a  higher  rate  than  is  usually  taken  for  sinking 
fund  computations,  and  a  small  change  in  the  rate  makes  a  considerable 
change  in  the  fund  which  should  be  on  hand  now. 

"(5)  The  cost  to  be  amortized  does  not  include  all  items.  General 
contractor's  profit,  engineering,  administration,  etc.,  were  omitted.  But 
if  these  items  are  properly  included  in  cost-to-reproduce-new,  they 
should  not  be  omitted  from  cost  for  amortization  purposes.  If  they  are 
not  necessary  to  the  original  construction  of  the  property,  they  ought 
not  to  be  included  in  cost  for  any  purpose;  but  the  applicants  did  so 
include  them.  It  is  clear  that  if  they  were  charged  to  capital,  and  if 
the  depreciation  fund  covers  only  net  cost,  then  when  replacements 
are  made  and  their  cost  taken  out  of  the  fund,  there  will  be  no  provision 
for  overhead  charges,  and  operating  expenses  will  be  unduly  depleted 
or  capital  account  inflated  by  duplicate  charges  for  these  items.  It  is 
also  clear  that  when  a  power  station  wears  out  or  becomes  obsolete  or 
inadequate,  the  contractor's  charges  for  its  construction,  the  money 
paid  to  engineers  and  architects,  etc.,  do  not  represent  anything  of 
value,  but  have  disappeared  just  as  certainly  as  the  physical  parts  them- 
selves. 

"(6)  The  problem  before  us  is  not  how  to  meet  and  provide  for 
decrease  in  values,  but  what  is  the  fair  value  of  the  plant  at  present. 
It  may  be  that  sinking  funds  will  provide  for  the  replacement  of  the 
various  parts  if  they  live  out  their  allotted  terms,  but  in  the  meantime, 
capital  is  impaired  unless  the  value  disappears  at  the  same  rate  that 
the  sinking  fund  accumulates.  As  a  matter  of  fact  this  is  true  of  few 
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classes  of  property,  and  the  curves  which  represent  values  from  year  to 
year  are  so  varied  that  rarely  does  one  coincide  with  the  mathematical 
formula  adopted  by  the  witness  who  estimated  $7,329,130  as  the  maxi- 
mum deduction  for  depreciation.  It  seems  to  have  been  forgotten  that 
the  difference  between  cost  and  present  value  determines  depreciation ; 
depreciation  does  not  fix  present  value.  How  the  impairment  may  be 
met  is  a  separate  question.  *  * 

"The  most  important  difference  between  Mr.  Connette's  estimate  and 
the  calculation  presented  by  Mr.  Uebelacker,  which  he  declared  'abso- 
lutely useless,'  is  that  the  former  follows  the  straight-line  method,  while 
the  latter  adopts  the  5  per  cent  sinking  fund  method.  Without  going 
into  the  technical  details  of  these  two  plans,  suffice  it  to  say  that  the 
fundamental  difference  is  that  the  former  assumes  the  property  to  de- 
crease uniformly  in  value  from  year  to  year,  the  latter  that  it  follows 
a  parabolic  curve.  The  former  assumes  that  the  decrease  will  be  met 
year  by  year  as  it  occurs,  that  the  payment  from  earnings  will  be  imme- 
diately expended  and  that  it  will  not  accumulate  at  compound  interest. 
The  latter  assumes  that  nothing  will  be  spent  before  the  end  of  the 
period,  that  it  will  all  accumulate  and  that  impairment  of  capital  need 
not  necessarily  be  met  as  it  occurs." 

The  Commission's  ruling  that  accrued  depreciation  must  be  deducted 
in  determining  fair  value  for  rate  purposes  has  subsequently  been  sus- 
tained by  the  Appellate  Division  of  the  State  Supreme  Court,  and  by 
the  recent  decision  of  the  United  States  Supreme  Court  in  the  Min- 
nesota Kailroad  Rate  Cases  (230  U.  S.—  — ).  • 

Land.  In  its  valuations  the  Commission  has  taken  the  position,  fol- 
lowing what  it  believes  to  have  been  the  decisions  of  the  courts,  "that 
land  should  be  taken  at  its  present  fair  value,  provided  the  plant  is 
wisely  located  and  well  planned."  (2  P.  S.  C.  1st  Dist.  N.  Y.-659,  684.) 
The  Commission  points  out,  however,  that  inasmuch  as  the  buildings 
upon  the  land  are  appraised  upon  a  use-value  basis,  instead  of  a  scrap- 
value  basis,  there  would  be  duplication  and  inconsistency  in  appraising 
the  land  at  the  highest  price  it  might  bring,  assuming  the  land  to  be 
unoccupied.  Commissioner  Maltbie  in  the  Kings  County  Lighting 
Case  says  (at  page  684)  : 

"The  value  to  be  taken  is  the  present  fair  value.  It  would  be  unfair 
to  take  boom  figures,  and  it  would  be  equally  unfair  to  fix  the  price  at 
what  the  property  would  bring  at  forced  sale.  Furthermore,  considera- 
tion must  be  given  to  the  fact  that  the  property  is  covered  with  certain 
structures.  We  must  not  assume  that  the  buildings  are  not  there  and 
then  take  the  highest  estimate  a  real  estate  broker  thinks  might  be 
obtained  for  the  land  itself,  for  if  the  land  is  appraised  on  this  basis 
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and  the  buildings  on  a  use-value  basis,  instead  of  a  scrap-value  basis, 
there  would  be  duplication  and  inconsistency.  It  would  also  be  unfair 
to  assume  that  the  buildings  are  to  be  scrapped  and  the  land  sold  for 
a  less  advantageous  use  than  might  be  made  of  it." 

In  another  case  it  is  stated  that  the  moral  of  the  above  is  that  land 
values  should  be  conservatively  estimated.  As  it  is  improbable  that 
any  one  "would  pay  the  fair  market  value  of  the  land  plus  the  cost-to- 
reproduce  value  of  the  buildings,  it  is  only  by  treating  the  undertaking 
as  a  'going  concern'  that  one  can  justify  the  appraisal  of  the  land  at 
its  fair  market  value  and  of  the  buildings  at  their  cost  or  cost  to 
reproduce  less  depreciation."  (3  P.  S.  C.  1st  Dist.  N.'Y.  113,  138.) 

The  Commission  has  refused  to  allow  the  fair  value  of  the  land  to 
be  increased  by  an  estimate  of  the  assumed  cost  of  buildings  upon 
the  land  at  the  time  of  purchase.  In  the  Metropolitan  Reorganization 
Case  (3  P.  S.  C.  1st  Dist.  K  Y.  113)  the  witnesses  for  the  com- 
pany assume  that  the  railway  system  does  not  exist,  but  that  other- 
wise the  City  is  as  it  is  today,  and  that  an  imaginary  company  starts 
to  duplicate  the  existing  system.  It  is  assumed  that  the  imaginary  com- 
pany would  want  the  exact  parcels  now  owned  by  the  existing  company 
and  that  upon  every  parcel  it  would  find  buildings  similar  to  those  now 
surrounding  the  property,  and  that  it  would  proceed  to  tear  them 
down  and  erect  other  buildings  on  the  land.  The  Commission  states 
that  it  "does  not  accept  any  such  theory  as  proper  or  as  affording  the 
basis  for  determining  the  reasonable  value  of  the  land,  and  no  prec- 
edents or  court  decisions  have  been  cited  to  support  it."  The  Com- 
mission says  (at  pages  139-140)  : 

"There  are  several  violent  assumptions  in  this  list,  but  one  illustra- 
tion will  suffice.  The  Metropolitan  Company  owns  a  whole  block 
bounded  by  Fourth  and  Lexington  Avenues,  and  32d  and  33d  Streets. 
ISTorth  and  west  of  this  block  stand  the  Seventy-first  Regiment  Armory, 
the  new  Vanderbilt  Hotel  and  the  Park  Avenue  Hotel.  South  and 
east  are  apartments,  stores,  warehouses,  etc.  Mr.  Wheelock  estimates 
the  market  value,  plus  cost  of  acquisition,  of  the  land  in  the  block  at 
$1,680,000,  and  at  the  request  of  counsel  adds  $340,000  to  represent 
the  cost  of  buildings  like  those  just  mentioned  which  it  is  assumed 
would  be  razed  to  make  way  for  a  one-story  car  barn ;  and  counsel 
asks  that  the  Commission  find  the  fair  value  of  the  land  in  this  one 
block  to  be  practically  $2,000,000.*  In  another  instance,  the  imagin- 
ary buildings  are  said  to  increase  the  'value'  of  the  land  by  over  50 
per  cent  of  what  is  acknowledged  to  be  its  fair  value  as  between  -a 
willing  buyer  and  a  willing  seller. 

"*It  should  be  noted  that  the  imaginary  improvements  to  be  purchased  and 
thrown  away  are  not  valued  at  their  scrap  value  but  as  commercial  enterprises." 
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"If  this  theory  be  sound,  then  when  the  block  comes  to  be  entirely 
surrounded  with  buildings  of  fifteen  or  twenty  stories  (that  is  the 
tendency  in  that  district),  the  capitalizable  value  of  that  land  will  be 
not  only  the  fair  market  value  of  the  land  itself,  but  that  value  plus 
the  cost  of  these  ten,  fifteen  or  twenty-story  buildings,  upon  the  as- 
sumption that  'such  buildings  would  be  cleared  off.'  The  company 
could  then  with  equal  propriety  appear  before  the  Commission  and  ask 
that  securities  be  authorized  for  the  difference  between  the  estimated 
cost  of  the  surrounding  buildings  at  present  and  the  cost  of  the  taller 
buildings  then  existing. 

"The  Commission  does  not  accept  any  such  theory  as  proper  or  as 
affording  the  basis  for  determining  the  reasonable  value  of  the  land, 
and  no  precedents  or  court  decisions  have  been  cited  to  support  it. 
It  should  be  noted,  also,  that  the  applicants  have  not  presented  any  data 
from  the  records  of  the  company  to  show  that  when  the  land  was 
actually  acquired  buildings  were  torn  down.  If  a  company  were  forced 
to  make  such  expenditures,  they  might  be  charged  to  capital  subject, 
perhaps,  to  amortization  in  part,  but  that  is  not  the  situation  at  present. 
No  such  facts  have  been  shown,  and  the  question  is  not  what  might 
be  done  to  increase  expense,  but  what  is  the  present  reasonable  and 
fair  value  of  certain  real  property — not  including  imaginary 
buildings." 

The  Commission's  refusal  to  apply  the  strict  reproduction  theory  to 
land  value  is  clearly  upheld  in  the  recent  decision  of  the  United  States 
Supreme  Court  in  the  Minnesota  Railroad  Rate  Cases  (230  TJ.  S. — ). 
The  Supreme  Court  goes  further,  however,  and  disallows  all  overhead 
charges,  including  interest  during  construction,  that  have  been  included 
as  a  percentage  on  land  value. 

The  question  of  unused  or  partially  used  land  is  considered  at 
length  in  the  Kings  County  Lighting  Case  (2  P.  S.  C.  1st  Dist.  K  Y. 
659)  and  in  the  Brooklyn  Borough  Gas  Case  (2  P.  S.  C.  1st  Dist.  K 
Y.  620).  In  the  former  case  Commissioner  Maltbie  says  (at  pages  684- 
686): 

"As  to  the  amount  of  land  which  should  be  appraised  at  a  fair  value, 
two  solutions  may  be  suggested.  One  calls  for  the  appraisal  of  the 
land  that  is  actually  needed  at  the  present  time,  leaving  the  company 
free  to  carry  additional  land,  or  to  make  no  such  provision,  as  it 
chooses.  If  this  solution  were  followed  and  if  the  company  did  pur- 
chase land  that  was  not  needed,  any  profit  or  loss  which  would  thereby 
arise  would  not  be  a  factor  to  be  considered  in  a  rate  case.  The  com- 
pany would  be  entitled,  however,  to  earn  a  fair  return  from  some 
source  upon  the  fair  value  of  the  land  actually  and  necessarily  used. 
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"The  other  method  requires  the  appraisal  of  all  land  whether  used 
for  gas  purposes,  held  in  reserve  or  purchased  for  other  reasons.  If 
this  plan  were  followed,,  the  income  from  all  land,  whether  through  the 
sale  of  gas  rentals  or  the  increase  in  value  from  year  to  year,  would  be  a 
part  of  the  income  of  the  company  and  considered  in  determining  the 
rate  to  be  charged  for  gas. 

"Prudent  management  may  require  that  land  shall  be  purchased  in 
advance  of  actual  needs,  for  it  may  be  clearly  impossible  to  secure 
adjacent  property  just  as  it  is  needed  at  reasonable  terms.  Upon  the 
other  hand,  it  would  be  unwise  for  the  Commission  to  adopt  a  policy 
that  would  encourage  a  company  to  speculate  in  land  ad  infinitum  and 
to  call  upon  the  gas  consumers  to  pay  its  losses.  Even  if  they  were 
to  share  in  the  profits,  it  would  be  unwise,  for  the  purpose  of  a  gas 
corporation  is  not  speculation  in  land,  but  to  supply  gas  to  consumers. 
The  distribution  of  gas  is  a  quasi-public  function,  and  for  this  reason 
gas  corporations  have  been  given  unusual  powers.  Speculation  in  land 
is  not  such  a  function.  But  if  a  company  does  acquire  more  than  is 
immediately  necessary,  and  if  such  acquisition  is  reasonable  and  wise, 
the  consumers,  who,  under  such  circumstances,  must  carry  the  burden, 
should  also  share  whatever  gains  may  accrue  from  such  ownership.  It 
is  the  opinion  of  the  Commission  that  a  company  should  be  allowed 
reasonable  latitude,  that  it  should  not  be  penalized  for  purchasing  land 
somewhat  in  advance  of  its  needs  and  that  the  resulting  revenue  or 
profit,  being  a  necessary  adjunct  of  the  distribution  of  gas  to  the  ex- 
tent that  the  property  itself  is  a  part  of  the  gas  property,  shall  be 
considered  part  of  the  income  of  the  company. 

"Applying  these  principles  to  the  facts  in  this  case,  it  is  clear  that 
the  land  which  is  not  used  even  in  part  for  gas  purposes  should  be  ex- 
cluded from  consideration;  it  should  not  be  included  among  the 
property  upon  which  a  fair  return  is  to  be  earned,  and  the  income 
therefrom  should  not  be  treated  as  part  of  the  income  of  the  company 
for  the  purposes  of  this  case.  Probably  the  other  parcels  contain  more 
land  than  is  needed.  However,  if  these  be  included  in  their  entirety 
in  'fair  value/  and  if  all  rentals,  increase  in  value  and  other  income 
therefrom  be  placed  in  the  income  account,  the  result  will  not  vary 
materially  from  that  obtained  from  the  strict  application  of  the  above 
principles.  In  view  of  this  fact,  and  the  fact  that  fewer  complications 
are  encountered  in  applying  this  plan,  the  simpler  method  has  been 
followed  in  this  case." 

Appreciation  in  Land  Value.  Although  the  Commission  takes 
land  at  its  present  or  appreciated  value  it  has  adopted  a  method  of 
treating  appreciation  as  income,  and  thus  neutralizing  to  a  certain  ex- 
tent the  effect  of  appreciating  land  values  in  the  determination  of  a 
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reasonable  rate  of  charge.  If  the  problem  is  to  determine  the  fair 
cost  of  production,  it  is  clear  that  income  or  profit  from  every  source 
must  be  considered.  The  Commission  holds  that  "the  profit  obtained 
from  increasing  land  values  from  which  one  receives  an  income  is  just 
as  real  as  any  profit.  The  person  who  rents  property  that  cost  him 
$10,000  several  years  ago  at  a  rental  which  yields  him  a  return  upon 
$50,000,  has  just  as  certainly  realized  a  profit  from  the  increased  value 
of  the  land  as  if  he  had  sold  it  and  invested  the  $50,000  elsewhere. 
The  Commission  throughout,  from  1909  to  1913,  allowed  71/o  Per 
cent  return  upon  the  increasing  value  of  the  land,  and  it  must,  in  order 
to  be  consistent,  consider  the  annual  increase  as  a  profit  for  the  pur- 
poses of  this  case"  (2  P.  S.  C.  1st  Dist.  N.  Y.  714,  729).  In  the 
Queens  Borough  Gas  Case,  (2  P.  S.  C.  1st  Dist.  K  Y.  544,  586-587) 
Commissioner  Maltbie  discusses  this  subject  as  follows: 

"Thus,  land  has  been  taken  at  its  fair  value  and  not  at  its  original 
cost,  and  the  annual  appreciation  of  land  has  been  treated  as  a  profit. 
By  this  method,  all  property  is  treated  absolutely  alike,  as  Judge 
Hough  suggests.  No  difference  is  made,  except  that  as  depreciation 
represents  a  decrease  in  assets,  it  is  placed  as  a  debit  against  operation, 
while  appreciation  is  placed  as  credit  because  it  is  an  increase  in  as- 
sets. Land  has  sometimes  been  treated  like  other  property  only  to  a 
degree;  that  is,  each  class  has  been  appraised  at  its  present  worth  or 
value.  That  has  been  done  in  this  case.  But  if  property  is  to  be 
taken  at  its  depreciated  value  where  it  has  depreciated,  an  entry  must 
regularly  be  made  in  estimated  operating  expenses  equal  to  the  average 
annual  depreciation.  Conversely,  if  land,  or  any  other  property  which 
genuinely  appreciates  in  value,  is  to  be  taken  at  its  appreciated  value, 
'then  an  entry  must  be  made  in  the  estimated  receipts  equal  to  the 
average  annual  appreciation.  Unless  this  is  done,  it  is  obvious  that  the 
consumer  will  be  burdened  with  all  the  estimated  decreases  in  assets 
but  not  credited  with  the  increases  in  assets.  If  the  principle  laid 
down  by  the  courts  is  to  be  followed  in  part,  it  should  be  followed  in 
whole. 

"It  is  suggested  that  the  annual  increase  in  the  value  of  land  which 
is  treated  as  income  is  not  actually  received.  Increase  in  the  value 
of  unoccupied  land  is  not  realized  until  sold  or  put  into  use,  but  it  is 
real,  nevertheless,  although  payment  may  be  deferred.  Likewise,  pay- 
ments to  the  depreciation  fund  are  not  actually  expended;  yet  they 
have  been  considered  legitimate  charges  in  practically  every  case. 
Furthermore,  the  annual  increment  is  no  more  indefinite  than  the 
total  increment — the  present  value.  But  if  the  present  value  can  be 
determined,  it  is  possible  to  determine  past  annual  appreciation  with 
positive  accuracy  for  it  is  only  a  simple  mathematical  calculation.  It  is 
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also  probably  as  easy  to  estimate  increases  in  the  near  future  as  it  is 
to  estimate  what  obsolescence,  which  is  a  form  of  depreciation,  there 
will  be  in  the  future. 

"Indeed,  the  problem  of  handling  appreciation  is  much  simpler  than 
depreciation.  If  the  property  is  growing  more  valuable,  the  investor 
need  not  worry;  and  if  the  state  recognizes  his  right  to  earn  a  fair 
return  upon  the  increase,  he  is  fully  protected.  It  is  not  necessary 
that  the  increase  be  represented  by  stocks  or  bonds,  for  if  the  earning 
power  is  there,  he  will  receive  a  return  thereon,  regardless  of  the 
amount  of  securities.  In  fact,  the  existence  of  an  increase  which  is 
not  represented  by  securities  is  an  element  of  safety,  a  reserve  fund  of 
a  valuable  kind. 

"There  is  a  further  similarity.  The  exact  amount  of  depreciation 
and  the  annual  rate  are.  not  definitely  known  until  the  piece  of  prop- 
erty is  actually  replaced  or  has  become  useless.  The  total  appreciation 
and  the  average  annual  rate  are  not  known  until  the  land  is  sold,  but 
when  it  has  been  disposed  of  (and  plants  are  continually  being  re- 
moved and  the  land  sold),  they  become  absolute  certainties.  Why 
should  these  matters  be  considered  less  definite  when  applied  to  land 
than  when  applied  to  the  buildings  thereon?  The  depreciation  of  the 
buildings  is  a  charge  against  operation;  why  should  not  the  apprecia- 
tion of  land  be  a  credit  ?" 

Some  persons  in  considering  the  matter  very  frankly  admit  that 
appreciation  in  land  value  does  constitute  a  very  important  part  of  the 
real  income  of  certain  public  service  companies.  But  they  argue  that 
inasmuch  as  this  source  of  additional  income  was  probably  counted 
on  by  those  who  originally  invested  money  in  the  enterprise  it  is  not 
fair  to  deny  them  the  advantage  of  such  appreciation  in  a  rate  case. 
In  this  they  overlook  the  true  nature  of  a  "fair  average  return."  A 
"fair  average  return"  is  assumed  to  be  not  a  part  payment  but  a  pay- 
ment in  full.  It  should  necessarily  take  into  consideration  all  the 
conditions  and  be  full  compensation  for  the  service  rendered.  If,  how- 
ever, the  view  is  taken  that  income  from  land  appreciation  should  be 
treated  as  a  separate  and  additional  item  and  should  not  be  included 
in  the  fair  return,  then  the  fair  return  must  necessarily  be  reduced  by 
the  amount  of  such  appreciation.  The  result  is,  of  course,  the  same. 
If  appreciation  is  disregarded  in  the  income  account,  it  must  never- 
theless be  considered  in  fixing  the  rate  of  return.  There  is  no  escape 
from  the  logic  of  the  position  that  in  determining  a  fair  average  return 
profits  from  every  source  must  in  some  way  be  considered.  If  they  are 
not  included  in  the  income  account,  they  must  necessarily  be  considered 
in  fixing  the  fair  rate  of  return.  There  can  be  neither  logic  nor  equity 
in  the  position  that  a  total  fair  average  return  can  be  determined 
without  a  due  allowance  for  profits  from  appreciation  in  land  value. 
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Pavement  Over  Mains  and  Services.  The  Commission  has  de- 
clined to  include  in  fair  value  the  estimated  cost  of  replacing  pave- 
ment over  mains  and  services  where  such  payment  has  actually  been 
laid  without  expense  to  the  company.  An  exhaustive  discussion  of 
this  problem  is  contained  in  the  opinion  by  Commissioner  Maltbie  in 
Kings  County  Lighting  Company  Case  (2  P.  S.  C.  1st  Dist.  1ST.  Y.  659, 
672-679).  In  this  case  the  company's  contention  was  based  upon  a 
strict  adherence  to  the  cost  of  reproduction  method,  it  being  evident 
that,  if  the  present  means  did  not  exist  and  a  new  company  should 
undertake  to  construct  them,  it  would  have  to  bear  the  cost  of  cutting 
through  and  replacing  the  existing  pavements.  The  Commission  re- 
plies that  though  the  cost  of  reproduction  method  may  be  the  only 
method  available  in  certain  instances  that  "to  follow  it  to  the  last  ex- 
tremity in  all  cases,  ignoring  all  other  considerations,  not  only  leads  to 
absurd  conclusions,  but  runs  counter  to  judicial  decisions."  The  fol- 
lowing is  from  Commissioner  Maltbie's  opinion : 

"The  practical  effects  of  such  a  theory  are  interesting  and  import- 
ant. Suppose  a  locality  at  the  time  a  gas  company  was  started  and  its 
pipes  laid  were  content  to  have  unpaved  or  cheaply  paved  streets,  cobble 
stone,  macadam  or  gravel  being  used.  Suppose  that  the  people  come 
to  demand  better  paving,  being  dissatisfied  with  earlier  conditions,  and 
that  asphalt,  brick  or  granite  block  with  a  concrete  base  is  laid  through- 
out the.  area.  Naturally,  the  people  appreciate  that  they  must  pay 
the  cost  of  the  repaving;  but  according  to  the  theory  of  counsel  for 
the  company,  the  gas  consumer  must  also  pay  more  for  gas.  In  other 
words,  every  time  the  streets  are  improved,  not  only  do  taxes  or  as- 
sessments go  up,  but  higher  gas  rates  are  justified,  notwithstanding  the 
fact  that  the  company  may  not  have  paid  one  dollar  in  connection 
therewith.  If  this  theory  is  correct,  citizens  must  consider  in  connec- 
tion with  every  civic  improvement  its  effect  upon  rates  for  gas,  elec- 
tricity, telephone  service,  water,  transportation  and  every  other  service 
which  involves  the  use  of  the  subsurface  of  the  streets.  If  such  im- 
provement increases  the  cost  of  reproducing  the  undertaking  supplying 
such  service,  higher  rates  will  thereby  be  justified  than  would  be 
reasonable  before  such  improvement  is  made. 

"Applying  the  theory  of  counsel  to  the  case  in  hand,  he  asks  that  in 
toto  about  $250,000  or  $300,000  be  added  in  determining  the  'fair 
value'  of  the  property,  such  sum  including  not  merely  the  net  cost  of 
the  paving  but  'overhead  charges'  amounting  to  20  per  cent  or  there- 
abouts. A  return  of  10  per  cent  thereon  would  be  from  $25,000  to 
$30,000.  Upon  the  basis  of  actual  sales  for  1910,  this  is  equivalent 
to  from  4  to  5  cents  per  thousand.  Thus,  the  net  result  of  counsel's 
theory  is  that  this  Commission  is  asked  to  fix  a  rate  higher  by  4  or  5 
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cents  than  would  otherwise  be  reasonable,  and  the  reason  offered  in 
essence  is  that  since  the  Kings  County  Company  laid  its  mains  and 
services  the  City  of  Brooklyn  and  later  the  City  of  New  York  has 
materially  improved  the  paving  over  those  pipes  without  expense  to  the 
company. 

"The  company's  counsel  apparently  relies  upon  a  single  thesis  to 
maintain  his  theory.  He  may  not  claim  that  the  pavement  is  the 
property  of  the  company,  for  it  is  not  in  any  degree.  The  company 
may  not  alter  the  pavement  without  the  city's  permission,  nor  sell, 
transfer  or  remove  it,  and  in  case  the  company  does  take  up  its  pipes 
and  leave  the  street,  the  pavement  must  be  restored.  Secondly,  the 
company  did  not  lay  the  new  paving.  It  was  laid  by  the  city  after 
the  company's  pipes  were  in  the  ground.  In  the  third  place,  the  new 
paving  represents  no  expenditure  upon  the  part  of  the  company.  This 
fact  is  important,  for  it  is  conceivable  that  a  company  might  not  own 
certain  property,  might  not  have  actually  constructed  it,  and  yet  the 
expense  of  such  construction,  if  paid  by  the  company,  might  properly 
be  included  in  the  amount  upon  which  the  company  would  be  entitled 
to  earn  a  fair  return.  But  in  this  case,  the  new  pavement  under  dis- 
cussion does  not  represent  any  investment  or  expenditure  by  the  com- 
pany. The  relaying  of  the  original  paving  does  and  it  has  been  in- 
cluded in  'net  cost,'  as  above  set  forth. 

"If  one  were  to  estimate  the  cost  to  reproduce  as  new  the  property 
that  exists  to-day,  the  present  paving  would  have  to  be  replaced  when 
the  streets  were  opened  for  the  laying  of  mains  and  services.  Ap- 
parently this  is  the  only  basis  upon  which  the  company's  contention 
is  founded.  The  cost-of -reproduction  method  may  be  the  only  method 
which  can  be  used  in  some  instances,  but  to  follow  it  to  the  last  ex- 
tremity in  all  cases,  ignoring  all  other  considerations,  not  only  leads 
to  absurd  conclusions,  but  runs  counter  to  judicial  decisions.  *  *  * 

"There  are  two  other  arguments  that  have  not  been  submitted  in  this 
case,  but  to  which  reference  should  be  made  in  this  discussion.  One  is 
that  if  a  competing  company  were  to  build  a  gas  system,  it  would  be 
obliged  to  pay  for  the  existing  pavement  over  its  mains  and  services  as  it 
would  have  to  replace  it  during  construction.  True!  But  does  it 
follow  that  gas  rates  would  in  practice  be  based  upon  the  cost  of  the 
most  expensive  service  ?  Even  the  maximum  to  be  fixed  by  law  would 
not  of  necessity  be  based  upon  the  cost  of  the  most  expensive  service. 
However,  this  argument  is  irrelevant  because  it  is  the  policy  of  this 
State  that  public  regulation  of  rates  shall  take  the  place  of  competition 
and  that  unnecessary  duplication  of  plant  shall  be  avoided.  The  State 
is  to  protect  the  consumer  ag;ainst  unreasonable  rates.  But  if  the  State 
must  fix  rates  upon  the  basis  of  competitive  supply,  it  is  evident  that 
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the  consumer  has  lost  the  advantages  of  competition  and  not  gained  those 
of  monopoly. 

"It  is  also  argued  that  if  land  should  be  taken  at  its  present  value, 
mains  and  services  should  likewise  be  appraised  at  the  cost  to  reproduce; 
that  the  increase  in  the  value  of  the  land  is  a  social  increment ;  that 
improvement  in  paving  is  also  a  social  increment;  and  that  if  one  is  to 
be  recognized  as  belonging  to  the  company,  the  other  should  be.  Doubt- 
less there  is  some  similarity,  and  so  far  as  there  is,  there  is  equal  in- 
justice in  allowing  the  company  to  make  a  profit  upon  that  increase. 
Indeed,  it  is  not  yet  clearly  settled  by  the  courts  that  in  all  cases  land 
shall  be  taken  at  appreciated  value  and  the  company  allowed  to  increase 
its  rates  because  of  such  growth.  But  pavement  that  is  not  owned  nor 
laid  nor  paid  for  by  the  company  is  very  unlike  land. 

"In  the  first  place,  land  is  owned  or  leased  by  the  company ;  the  pave- 
ment in  question  is  neither  owned  nor  leased.  The  company  may  sell 
the  land  it  has  and  buy  other  land ;  the  company  has  no  such  right  over 
pavement,  and  if  it  removes  its  pipes,  the  pavement  remains. 

"Secondly,  the  company  pays  for  land ;  it  does  not  for  new  pavement. 
Land  is  a  necessary  factor  in  gas  production  and  distribution ;  pavement 
is  not.  It  matters  not  whether  the  streets  are  paved  with  the  most  ex- 
pensive material  or  allowed  to  remain  in  their  natural  state.  Repairs 
may  cost  more  in  the  former  case,  but  such  expenses  are  paid  for  out  of 
income  and  not  from  capital. 

"Thirdly,  the  precise  land  used  is  selected  by  the  company ;  the  nature 
of  the  pavement  is  fixed  by  the  public  authorities.  If  the  company 
finds  its  land  not  well  adapted  to  its  needs  or  too  valuable  for  gas  pur- 
poses, it  may  sell  and  purchase  locations  elsewhere.  Thus,  a  company 
may  secure  the  increase  in  value  for  itself.  But  there  is  no  known  way 
whereby  a  company  may  sell  the  pavement  over  its  mains  and  substitute 
another  kind.  Pavement  is  wholly  beyond  the  control  of  the  company." 

Property  Donated.  In  the  Brooklyn  Union  Elevated  Rate  Case  2 
P.  S.  C.  1st  Disk  K  Y.  246,  265,  the  question  of  including  in  the  value 
of  a  railway  property  constructed  out  of  the  city's  contribution  to 
the  expense  of  grade  separation  was  discussed.  The  city  had  con- 
tributed approximately  $800,000  toward  the  expense  of  depressing 
the  tracks  of  the  company.  Commissioner  Maltbie  discussed  this  sub- 
ject as  follows: 

"In  the  fourth  place,  contributions  by  the  City  should  be  deducted. 
The  City  of  ISTew  York  has  paid  to  the  Brooklyn  Union  Elevated  Rail- 
road Company  approximately  $800,000.  No  company  ought  to  be 
allowed  to  capitalize  such  contributions  or  charge  a  rate  which  will 
yield  a  fair  return  upon  these  contributions.  With  equal  propriety  the 
companies  could  claim  the  right  to  earn  profits  upon  the  capitalized 
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value  of  the  streets  and  of  the  Brooklyn  and  Williamsburg  Bridges, 
which  they  have  been  allowed  to  use  practically  without  charge.  The 
capitalization  of  franchises,  a  procedure  prohibited  by  law,  would  be 
more  plausible.'"' 

Going  Value.  The  Commission  points  out  that  certain  expenses 
often  included  in  an  estimate  of  going  value  have  been  included  by  the 
Commission  in  its  allowances  for  overhead  percentages  and  preliminary 
and  development  expense.  "'Value  cannot  be  made  by  the  duplication  of 
titles  or  the  multiplication  of  names."  (2  P.  S.  C.  1st  Dist.  N.  Y.  620, 
638.)  Insofar  as  going  value  is  used  to  cover  provision  for  pioneer 
losses  or  failure  to  earn  profits  during  a  development  period  of  normal 
length  the  Commission  holds  that  it  should  be  taken  into  account  in 
fixing  the  fair  rate  of  return.  In  doing  so  the  Commission  properly 
distinguishes  between  valuation  for  rate  purposes  and  valuation  for 
purchase  purposes.  In  a  rate  case  the  justice  of  the  result  does  not 
depend  upon  the  fair  value  alone  or  on  the  rate  of  return  alone,  but 
on  the  total  return  or  net  income  allowed,  which  is  the  product  of  the 
fair  value  and  the  rate  of  return.  In  a  rate  case,  therefore,  certain 
equities  may  be  provided  for  either  in  the  fair  value  or  in  the  rate  of 
return.  If  they  have  been  considered  in  the  rate  of  return  it  would 
be  duplication  to  allow  for  them  again  in  the  fair  value,  and  vice 
versa.  These  two  factors  are  inter-dependent  and  must  be  considered 
together.  "It  is  apparent  that  it  (going  value)  cannot  be  allowed  in 
both  places.  If  a  reasonable  amount  were  to  be  added  to  fair  value, 
the  rate  of  return  must  be  lowered;  and  a  small  change  in  the  rate  of 
return  upon  the  whole  value  of  the  property  will  more  than  offset  a 
reasonable  allowance  for  the  indefinite  elements  included  under  the 
heading  'going  value.'  "  (2  P.  S.  C.  1st  Dist.  N.  Y.  714,  719.) 

The  position  taken  by  the  Commission  in  regard  to  going  value  is 
concisely  summarized  in  Commissioner  Maltbie's  opinion  in  the  Kings 
County  Lighting  Case  (2  P.  S.  C.  1st  Dist.  N.  Y.  659,  694-695)  as 
follows : 

"A  few  pertinent  facts  that  relate  to  the  present  case  should  be 
noted : 

"1.  Throughout  the  appraisal  the  plant  has  been  treated  as  a 
'going  concern.'  The  property  has  not  been  valued  as  a  defunct  or 
static  concern.  If  it  had  been,  the  value  would  Le  very  much  lower  than 
the  amount  fixed.  In  considering  depreciation,  for  example,  the  fact 
that  the  plant  is  being,  has  been  and  probably  will  continue  to  be 
operated  has  been  recognized  as  an  important  factor. 

"2.  The    appraisal    contains   generous    allowances    for   contractors' 
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profits,  engineering,  supervision,  administration,  contingencies  and  in- 
cidentals, amounting  to  about  $340,000. 

"3.  Preliminary  and  development  expenses,  including  promotion 
and  organization  of  the  original  company,  legal  and  technical  advice, 
franchise  requirements,  experimental  and  trial  operation  of  machinery, 
organization  of  staff,  etc.,  have  already  been  included  at  $260,000. 
These  items  are  certainly  connected  with  the  creation  of  a  'going  con- 
cern' and  with  the  development  of  the  business. 

"4.  The  estimates  of  the  witnesses  for  the  company  as  to  'going 
value'  were  not  based  upon  actual  expenditures  of  the  company,  but 
upon  assumptions  and  hypothetical  considerations. 

"5.  No  records  of  actual  expenditures  made  by  the  present  company 
or  its  predecessors  have  been  produced  although  requested.  If  the 
establishment  of  a  going  concern  necessitates  investment  beyond  the 
items  already  passed,  the  fact  and  extent  of  such  investment  should 
be  shown. 

"6.  The  present  case  is  a  rate  case,  the  fundamental  question  being 
to  determine  what  the  reasonable  income  to  be  collected  from  gas  con- 
sumers should  be.  Consequently,  computations  to  determine  fair  value 
or  fair  return  based  upon  present  income  are  unsound  and  illogical. 

"7.  Good  will  is  not  a  proper  element  to  be  appraised  and  included 
in  fair  value.  (Willcox  vs.  Consolidated  Gas  Co.,  212  U.  S.,52 ;  Omaha 
vs.  Omaha  Water  Co.,  218  U.  S.,  202).  What  may  not  be  valued  under 
the  name  of  good  will  or  franchise  value  may  not  be  infused  into  fair 
value  under  another  name. 

"In  the  opinion  of  the  Commission,  whatever  allowance  should  be 
made  for  the  various  factors  covered  by  the  somewhat  vague  and  in- 
definite term  'going  concern'  beyond  what  has  already  been  conceded 
should  be  made  in  determining  the  fair  rate  of  return." 

The  Commissioner  in  the  same  case  discusses  the  testimony  of  a  wit- 
ness who  considered  going  value  as  the  value  of  a  created  income.  He 
says  (at  pages  693-694) : 

"Mr.  Baehr,  the  other  witness  for  the  company  upon  this  point, 
*  *  defined  'going  value'  or  'going-concern  value'  as  'the 
enhancement  in  the  value  of  the  physical  property  of  any  concern,  due 
to  the  business  that  concern  has  and  is  doing.'  While  calling  it  also  the 
'cost  of  developing  the  business,'  he  did  not  base  his  estimate  on  any 
cost  or  expenditures  that  have  actually  been  made  by  the  existing  com- 
pany. It  is  rather  an  estimate  or  capitalization  of  the  profits  that  an 
existing  concern  enjoys  or  would  enjoy  in  excess  of  the  profits  that  might 
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accrue  to  an  investor  who  set  out  to  build  a  duplicate  plant  and  to 
develop  for  it  a  business  that  would  overtake  in  volume  the  business 
that  the  existing  plant  may  be  presumed  to  have  attained  at  some  future 
date.  An  elaborate  calculation  is  involved  resting  on  various  assump- 
tions and  hypotheses.  An  estimate  was  made  of  the  length  of  time 
it  would  take  to  construct  a  plant  similar  to  the  existing  plant,  and  of  the 
number  of  years  it  would  take  to  develop  the  business  until  it  would  be 
the  exact  equivalent  of  the  old  plant.  The  new  investor  was  assumed 
to  have  on  hand  from  the  outset  a  sum  equal  to  the  valuation  of  the 
existing  plant,  including  its  going  value.  The  capital  which  such  in- 
vestor could  not  use  is  supposed  to  earn  interest  at  a  low  rate,  while 
interest  during  construction  is  charged  to  capital  at  a  high  rate.  In- 
deed, the  whole  structure  does  not  rest  upon  a  foundation  of  recorded 
facts,  but  upon  uncertain  hypotheses  as. to  a  supposititious  future.  Nat- 
urally, the  results  will  vary  according  to  the  hypotheses.  If  the  as- 
sumptions were  changed,  quite  different  results  would  follow. 

"Mr.  Baehr  makes  important  use  of  two  factors — rates  now  charged 
and  earnings — and  the  amount  computed  as  'going  value'  is  determined 
very  largely  by  them.  But  the  fundamental  purpose  of  the  present 
case  is  to  determine  what  the  rates  should  be,  and  obviously  earnings 
are  determined  by  the  rates  charged.  Hence  the  process  is  reasoning 
in  a  circle.  If  present  earnings  are  capitalized  and  if  the  fair  rates 
must  yield  a  fair  return  upon  such  capitalized  value,  it  is  apparent 
that  the  fair  rates  found  by  such  a  process  will  not  be  lower  than  the 
present  rates.  Lower  rates  would  not  yield  sufficient  earnings  to  pay 
a  fair  return  upon  the  capitalized  value  of  such  earnings.  The  value 
of  a  'going  business'  in  current  use  of  the  term  is  determined  by  the 
expected  net  income  regardless  of  cost  of  property,  capitalization  of 
company,  etc.  But  such  a  method  cannot  logically  be  used  to  determine 
what  that  net  income  should  be.  This  is  one  important  reason  why 
acquisition  proceedings  through  purchase  or  condemnation  have  been 
differentiated  from  rate  cases.  (See  City  of  Omaha  vs.  Omaha  Water 
Co.,  218  U.  S.,  203  and  cases  cited  therein)." 

The  question  of  the  proper  treatment  of  early  losses  or  the  cost  of 
establishing  the  business  was  discussed  by  Commissioner  Maltbie  in  the 
Queens  Borough  Case,  which  was  decided  a  few  months  prior  to  the 
Kings  County  Case.  He  says  (2.  P.  S.  C.  1st  Dist.  K  Y.  544, 
568-569) : 

"The  converse  of  this  proposition  is  that  if  these  various  expenses 
which  go  to  make  up  'going-concern'  are  to  be  charged  to  operation, 
the  company  should  be  allowed  to  charge  rates  that  will  yield  a  suffi- 
cient income  to  pay  them  and  also  a  fair  return  upon  the  fair  value 
of  the  property.  If  good  management  and  foresight  have  been  used 
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in  the  initiation  and  conduct  of  the  undertaking,  this  statement  is 
sound.  But  it  ordinarily  happens  during  the  first  few  years  of  opera- 
tion that  the  company  does  not  earn  a  fair  return.  How,  then,  are 
the  investors  to  be  made  whole  ? 

"There  are  two  solutions.  One  is  to  capitalize  the  losses  or  defi- 
ciencies below  a  fair  return  and  all  the  other  elements  which  are  said 
to  be  included  in  'going-concern.'  This  would  be  accomplished  by  using 
the  proceeds  from  the  sale  of  stocks,  bonds  or  notes  to  pay  expenses 
for  'going-concern'  and  a  fair  return  to  investors.  To  use  money  from 
such  sources  to  pay  dividends  would  be  absurd,  dangerous  and  unjusti- 
fiable. If  such  a  practice  were  started,  where  would  it  end  ?  Probably 
in  bankruptcy  and  dissolution. 

"The  use  of  capital  moneys  to  pay  current  expenses  after  operation 
has  been  begun  is  open  to  similar  criticism.  Who  is  to  determine 
whether  a  canvasser,  an  accountant,  an  engineer,  or  a  laborer  is  to 
be  paid  out  of  capital  or  earnings  ?  All  are  connected  with  the  operation 
of  the  plant,  but  if  the  theory  is  sound  that  'going-concern'  expenses 
are  to  be  charged  to  capital,  the  wages  or  salaries  paid  to  certain  em- 
ployees must  be  paid  out  of  capital.  Who  is  to  decide  when  this  shall 
be  done  or  when  it  shall  cease  after  it  has  once  been  started?  How 
may  one  determine  when  an  employee  is  contributing  to  'going-con- 
cern' ?  It  is  easy  to  fix  a  date  when  the  construction  period  ends  and 
operation  begins,  but  how  may  one  know  when  'going-concern'  ex- 
penses cease  ?  To  follow  this  solution  of  the  problem  would  open  the 
door  wide  to  over-capitalization,  financial  manipulation  and  the  misap- 
propriation of  funds. 

"The  other  solution  is  to  charge  all  such  expenses  to  operation,  to 
attempt  to  make  no  fine-spun  distinctions  and  then  to  permit  the  com- 
pany to  charge  in  later  years  rates  sufficient  to  offset  its  deficiencies 
below  a  fair  return  in  the  first  few  years.  This  method  involves  no 
questions  as  to  capitalization  and  cannot  result  in  the  inflation  of 
securities.  Ordinarily,  the  company  which  is  wisely  managed  follows 
this  very  course  and  works  out  an  adjustment  by  itself.  Questions 
arise  only  when  the  State,  through  some  agency,  is  called  upon  to  de- 
termine whether  the  rates  are  reasonable.  Then  the  rate  of  return 
to  be  allowed  upon  the  investment  should  be  such  as  to  offset  losses  in 
early  years.  This  principle  is  adopted  in  this  case,  and  no  further  al- 
lowance is  made  for  'going-concern'  in  determining  the  fair  value  of 
the  property.  When  we  come  to  the  discussion  of  a  fair  rate  of  return, 
the  other  phase  of  this  principle  will  be  considered." 

In  the  Queens  Borough  Case  the  Commission  considered  the  claim 
that  there  should  be  included  in  "going-concern"  value  an  allowance 
for  adjustment  of  parts,  established  connections  and  business  ex- 
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perience.     Commissioner  Maltbie  says  (2  P.  S.  C.  1st  Dist.  K".  Y.  544, 

567-568) : 

"In  the  third  place,  much  of  the  information  and  experience  referred 
to  is  personal  and  does  not  go  with  the  property.  It  appertains  to 
the  individual  manager  or  superintendent,  and  when  he  leaves  he 
carries  it  with  him.  The  company  may  be  able  to  pay  its  stockholders 
large  dividends  because  it  receives  from  its  employees  more  than  it 
pays  them,  but  it  is  certainly  improper  to  capitalize  the  experience  or 
ability  of  such  employees  or  to  urge  it  as  a  reason  for  higher  rates 
than  should  otherwise  be  charged. 

"A  fourth  consideration  is  that  many  of  the  elements  included  in 
'going-concern'  are  transitory  or  recurrent.  Every  new  piece  of  ma- 
chinery or  plant  must  be  tried  out  and  adjusted,  and  all  property, 
except  possibly  land,  must  be  replaced  from  time  to  time.  Thus,  the 
adjustment  and  adaptation  referred  to  involve  continued  expense  and 
not  alone  at  the  beginning.  The  data  collected  must  be  kept  up  to  date 
or  become  valueless,  and  conditions  change  constantly.  Advertising 
and  canvassing  must  be  continued  from  year  to  year  or  the  business 
will  retrograde  or  fail  to  keep  pace  with  the  growth  of  the  city.  Popu- 
lation is  changing  and  new  buildings  are  being  erected.  The  com- 
pany that  would  maintain  its  position  must  remain  active.  Experi- 
mentation must  go  on.  New  methods  and  inventions  will  continue  to 
appear,  and  these  must  be  tested  to  separate  the  wheat  from  the  chaff. 

"In  so  far  as  these  elements  are  transitory  and  call  for  expenditures 
year  after  year,  it  is  obvious  that  they  should  not  be  paid  out  of  capital, 
but  should  be  charged  as  a  part  of  operating  expenses.  The  former 
practice  would  lead  to  over-capitalization  and  ultimately  to  disaster. 
The  latter  is  the  sound  and  prudent  course,  and  the  one  followed  by 
conservative  financiers.  It  follows  that  if  these  expenses  are  operating 
charges,  they  should  not  be  included  in  the  fair  value  of  the  property." 

In  this  connection  it  is  interesting  to  note  that  in  the  Minnesota  Rail- 
road Rate  Cases  the  Supreme  Court  of  the  United  States,  while  it  did 
not  discuss  the  general  topic  of  going  value,  did  in  considering  adapta- 
tion and  solidification  as  an  offset  for  depreciation  refer  to  the  fact  that 
"knowledge  derived  from  experience"  and  "readiness  to  serve"  were 
mentioned  as  additional  offsets  and  holds  that  "the  realization  of  the 
benefits  of  property  must  always  depend  in  large  degree  on  the  ability 
and  sagacity  of  those  who  employ  it,  but  the  appraisement  is  of  an  in- 
strument of  public  service,  as  property,  not  of  the  skill  of  the  users." 

The  Commission  points  out  that  throughout  its  appraisals  all  units 
are  treated  as  parts  of  a  going  concern,  and  not  as  parts  of  a  system 
that  is  to  be  dismantled  and  sold  as  second-hand  property.  Thus,  in 
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the  Metropolitan  Street  Railway  Reorganization  Case  (3  P.  S.  C.  1st 
Dist.  X.  Y.  113,  173)  the  Commission  says: 

"It  should  be  noted  also  that  throughout  the  appraisal  of  the  property 
and  the  preceding  discussion,  the  Metropolitan  system  has  been  treated 
as  a  going  concern,  and  the  appraisals  are  considerably  larger  than  they 
would  have  been  if  this  factor  had  been  disregarded.  For  example, 
the  present  value  of  the  physical  property  has  not  been  determined  upon 
the  theory  that  it  would  be  scrapped,  but  upon  the  assumption  that  it 
would  be  continued  in  use  as  it  is  now  being,  operated,  at  least  for  a 
reasonable  time.  Even  the  horse  car  lines,  which  ought  to  be  scrapped 
or  rebuilt,  have  not  been  appraised  as  scrap,  but  at  their  going  value  to- 
day. Other  apparatus  has  not  been  appraised  at  what  it  would  bring 
as  second-hand  property,  but  as  going  property  now  in  use,  which  is 
naturally  in  excess  of  what  the  various  elements  would  bring  if  offered 
for  sale.  It  is  undoubtedly  true  that  if  the  cars  were  sold,  the  amount 
realized  would  be  less  than  the  amount  at  which  they  have  been  ap- 
praised." 

Some  court  decisions  and  even  certain  decisions  of  the  United  States 
Supreme  Court  seem  to  mean  that  the  going  concern  factor  is  given 
sufficient  consideration  if  a  plant  in  successful  operation  is  given  a 
valuation  based  on  cost-less-depreciation  of  the  complete  plant,  and  not 
on  the  mere  salvage  value  of  its  separate  units  (see  Cumberland  Tele- 
phone and  Telegraph  Company  vs.  City  of  Louisville,  187  Fed.  637, 
646 ;  affirmed  225  U.  S.  430 ;  also  Cedar  Rapids  Gas  Light  Company 
vs.  City  of  Cedar  Rapids,  223  U.  S.  655,  669). 

Municipal  Lighting  Contract.  In  the  Kings  County  Lighting  case, 
2  P.  S.  C.  1st  Dist.  K".  Y.  659,  the  company  claimed  that  there  should 
be  included  in  the  valuation  a  capitalization  of  profits  from  an  exceed- 
ingly profitable  street  lighting  contract  which,,  at  the  time  of  the  valua- 
tion, still  had  5  years  to  run.  The  Commission  rejected  this  claim. 
The  matter  is  discussed  by  Commissioner  Maltbie  as  follows  (at  pages 
692-693)  : 

"The  contention  of  the  company  as  represented  by  the  testimony  of 
this  witness  in  substance  is  that  the  profits  from  this  contract  for  its 
remaining  life  shall  be  capitalized,  that  the  amount  thus  reached  shall 
be  added  to  the  fair  value  of  its  property  and  that  the  rates  shall  be 
such  as  will  provide  a  fair  return  thereon.  In  other  words,  the  city  or 
the  taxpayers  must  pay  an  exorbitant  price  for  street  lighting,  and  yet 
the  general  consumers  must  pay  enough  to  yield  an  ample  return  (10 
per  cent  is  urged)  upon  the  capitalized  value  of  such  abnormal  profits, 
capitalized  upon  a  basis  of  4^/2  or  5  per  cent.  The  absurdity  of  such 
a  contention  is  apparent.  Paraphrased,  it  is  that  the  more  the  city  pays 
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the  more  the  consumer  must  pay.  If  there  is  any  relationship  between 
these  two  factors,  it  is  that  the  more  the  city  pays,  the  less  the  con- 
sumer should  pay,  and  this  has  been  recognized  in  many  franchises  for 
water  and  lighting  plants.  Indeed,  tire  original  contract  and  its  history 
indicate  that  street  lighting  and  the  price  obtained  therefor  have  always 
been  very  important  factors,  and  at  the  beginning  were  the  chief  concern 
of  the  company.  Apparently,  the  original  plant  was  built  principally 
with  a  view  to  this  business,  and  the  contract  was  a  very  important  in- 
ducement to  the  company  to  begin  operation.  It  is  obviously  unfair 
that  this  very  contract  should  be  used  to  make  the  public  pay  a  higher 
rate  than  they  otherwise  would. 

"The  argument  of  the  company  proves  too  much,  for,  if  it  is  correct,  it 
could  be  argued  that  every  contract  should  be  similarly  treated.  The 
public  lighting  contract  resembles  other  contracts  between  company  and 
consumers.  All  are  property,  and  presumably  all  are  profitable.  Those 
that  are  could  be  capitalized  if  this  one  may,  and  the  more  profitable 
they  are,  the  higher  must  the  rates  to  others  be  placed.  Conversely,  if 
any  one  should  not  be  profitable,  the  capitalized  loss  should  be  sub- 
tracted from  the  fair  value  of  the  other  'property/  and  the  rates  lowered 
accordingly. 

"It  should  be  noted,  further,  that  the  company  does  not  claim  that 
the  contract  itself  represents  any  investment  or  that  any  deposit,  fee 
or  payment  was  required  by  the  authorities. 

"The  Commission  can  find  no  reason  in  law  or  equity  which  would 
justify  the  capitalization  of  the  street  lighting  contract  and  the  in- 
clusion of  such  capitalization  in  the  'fair  value'  upon  which  the  com- 
pany is  entitled  to  earn  a  fair  return  from  the  sale  of  gas  to  general 
consumers.  It  is  unnecessary,  therefore,  to  consider  the  methods  of 
determining  its  value.  If  the  profits  from  street  lighting  are  to  be 
segregated  and  the  rate  for  general  consumption  established  irrespective 
of  them,  the  proper  method  to  be  followed  will  be  outlined  further  on  in 
this  opinion." 

Working  Capital.  A  discriminating  discussion  of  working:  capital 
as  applied  to  a  gas  company  is  contained  in  Commissioner  Maltbie's 
opinion  in  the  Kings  County  Case,  2  P.  S.  C.  1st  Dist.  N".  Y.  659,  688- 
690: 

"A  gas  company  must  purchase  materials  and  supplies,  must  pay  its 
employees  and  must  distribute  its  commodity  to  consumers  in  advance 
of  payment  for  such  service.  This  requires  a  fund  ordinarily  called 
working  capital.  It  is  reimbursed  from  operating  receipts  from  time 
to  time,  but  originally  it  is  provided  from  capital.  The  amount  needed 
depends  upon  the  advances  that  must  be  made  and  the  period  for  which 
they  must  be  carried.  Ordinarily,  the  bulk  of  materials  and  supplies 
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are  not  paid  for  immediately  upon  delivery;  60  or  90  days  are  com- 
monly allowed.  Labor  must  be  paid  weekly  or  monthly. 

"Upon  the  other  hand,  bills  are  rendered  to  large  consumers  weekly 
and  to  small  consumers  monthly.  Many  consumers  do  not  pay 
promptly,  and  the  city  is  usually  in  arrears.  In  addition,  allowance 
should  be  made  for  unforeseen  demands  and  the  storage  of  supplies 
to  prevent  delays  in  transportation,  particularly  in  winter. 

"For  the  year  1910  the  operating  expenses  of  the  Kings  County 
Company  involving  cash  expenditures  amounted  to  $288,267.32,  ex- 
cluding taxes,  bad  debts  and  depreciation  which  required  no  financial 
outlays.  The  monthly  average  was  $24,022.28,  and  the  variation  from 
month  to  month  was  not  large. 

"The  balance  sheet  of  the  company  for  December  31,  1910,  con- 
tained the  following  items:  *  *  * 

"A  comparison  of  the  above  indicates  that  upon  December  31, 
1910,  the  city  accounts  represent  three  months'  unpaid  bills,  and  the 
other  consumers'  accounts  over  two  months'  unpaid  bills.  But  these 
statements  are  not  typical  of  the  normal  condition  throughout  the  year, 
for  consumption  during  December  is  large  as  compared  with  other 
months  and  the  balance  sheet  is  for  December  31st.  Further,  meters  are 
read  just  before  the  end  of  the  month,  and  naturally  the  amount  unpaid 
upon  the  last  day  would  be  abnormally  large,  for  practically  none  of 
that  month's  bills  would  be  paid.  If  a  balance  were  struck  upon  the 
15th  or  20th  of  a  summer  month,  the  figures  would  be  quite  different. 

"It  should  be  noted  that  the  amount  charged  upon  the  books  as  due 
from  the  city  and  other  consumers  does  not  represent  what  the  com- 
pany must  provide  as  working  capital,  for  the  book  charges  include  not 
merely  cost,  but  profit  also.  The  accounts  show  that  actual  cost  paid 
in  advance  is  about  50  per  cent  of  the  amount  charged.  In  other 
words,  the  consumers'  accounts  receivable,  including  the  city,  do  not 
involve  a  cash  outlay  in  excess  of  $65,000  or  $70,000.  The  largest 
item  of  expense  is  gas  oil,  which  is  not  stored  in  large  quantities  by  the 
company.  Apparently  the  company  is  delinquent  in  making  collec- 
tions, but  this  should  not  be  charged  against  the  consumers. 

"The  materials  and  supplies  upon  hand  at  the  end  of  the  year  were : 

Gas  making  materials $22,689.70 

Gas  merchandise    1,380.45 

Materials  at  works 3,042.22 

Main  and  service  stock 12,530.79 

$39,643.16 
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"These  items  include  about  two  months'  supply  of  gas  making  ma- 
terials and  considerable  stock  for  current  additions  to  mains  and 
services. 

"When  considering  working  capital,  it  is  not  necessary  to  provide 
for  taxes,  interest,  dividends  and  other  fixed  charges  of  a  similar 
nature.  These  are  paid  from  operating  income  and  not  from  capital. 

"The  relation  of  current  assets  to  current  liabilities  is  not  a  fair 
index  of  the  amount  of  working  capital  needed,  for  some  companies 
prefer  to  finance  their  daily  operations  through  temporary  loans; 
others  issue  securities  to  provide  the  necessary  funds.  Working  capital 
does  not  vary  with  each  change  in  financial  methods,  but  depends  for 
its  justification,  so  far  as  rate  cases  are  concerned,  upon  entirely  dif- 
ferent grounds.  Furthermore,  current  assets  and  liabilities  vary 
greatly  from  month  to  month.  If  meters  are  read  just  before  the  end 
of  the  month,  as  is  the  practice  of  this  company,  the  monthly  statement 
will  show  a  large  entry  under  consumers'  accounts  receivable.  If  a 
date  is  chosen  just  before  dividends  are  declared,  the  cash  balance  will 
be  large;  yet  it  has  no  relation  to  working  capital,  for  it  has  largely 
been  accumulated  out  of  earnings  and  not  from  capital.  Cash  obtained 
from  the  sale  of  securities  for  construction  purposes  has  no  relation  to 
working  capital,  but  it  is  a  current  asset.  Likewise  a  surplus  repre- 
sented by  current  assets  would  not  be  germane,  for  it  is  derived  from 
operating  income  and  not  from  capital. 

"It  has  been  argued  that  provision  should  be  made  in  working  capital 
for  new  construction,  extensions  and  additions,  but  this  argument  does 
not  seem  to  be  well  founded.  It  will  be  recalled  that  allowance  has 
been  made  for  interest  upon  cost  during  construction,  and  that  it  has 
been  computed  not  merely  upon  the  original  initial  plant,  but  upon 
every  extension  and  addition  made  to  date,  and  likewise  would  be  com- 
puted upon  all  future  extensions  and  additions.  In  view  of  this  fact, 
and  that  the  cost  of  these  betterments  is  also  included,  it  would  clearly 
be  a  duplication  of  property  to  make  an  allowance  for  the  same  items 
in  working  capital.  However,  it  does  seem  proper  to  provide  for 
materials  and  supplies  to  meet  repairs  and  renewals  promptly." 

Annual  Depreciation  Allowance.  In  estimating  the  annual  depre- 
ciation allowance  in  a  rate  case  the  Commission  has  not  followed  liter- 
ally either  the  straight  line  method  or  the  sinking  fund  method.  In  the 
first  place,  it  has  attempted  to  ascertain  the  extent  to  which  minor  re- 
placements are  included  in  the  repair  account  and  treated  as  current 
operating  expense.  It  has  then  estimated  the  amount  which  in  addi- 
tion will  be  required  to  take  care  of  all  replacements  due  either  to  wear 
and  tear  and  age  or  to  obsolesence  and  inadequacy.  In  the  case  of 
long-lived  units  it  has  taken  into  consideration  the  interest  accumula- 
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tions  from  the  annual  depreciation  allowances.  To  this  extent  it  has 
applied  the  sinking  fund  method.  The  problem  is  discussed  at  length 
in  the  opinion  by  Commissioner  Maltbie  in  the  Queens  Borough 
Case  (2  P.  S.  C.  1st  Dist.  N.  Y.  544,  583-585) : 

"Experience  has  shown  that  the  straight  line  method  for  depreciation 
produces  a  larger  fund  than  is  necessary.  Firstly,  some  portion  of  the 
annual  loss  is  made  good  by  renewals  and  replacements  regularly  in- 
cluded in  maintenance  and  already  allowed  for  in  the  operating  ex- 
penses. There  are  difficulties,  however,  in  ascertaining  the  precise 
amount  of  depreciation  thus  made  good  by  maintenance.  The  system 
of  accounts  prescribed  by  the  Commission  defines  repairs  as  follows : 

"  'When  through  wear  and  tear  or  through  casualty  it  becomes  neces- 
sary to  replace  some  part  of  any  structure,  facility  or  unit  of  equip- 
ment, and  the  extent  of  such  replacement  does  not  amount  to  a  sub- 
stantial change  of  identity  in  such  structure,  facility  or  unit  of  equip- 
ment, the  replacement  of  such  part  is  to  be  considered  a  repair  and  the 
cost  of  such  repair  is  to  be  treated  as  an  operating  expense  and  must 
not  be  charged  as  a  replacement  in  any  capital  account.'  (Section  15.) 

"It  is  further  provided  that  'where  capital  is  substantially  continuous 
and  cannot  be  satisfactorily  individualized  it  shall  be  kept  in  efficient 
operating  condition  through  repair  and  the  renewals  and  replacements 
of  parts  thereof  shall  be  considered  repairs.'  In  addition  to  this 
general  rule,  the  system  of  accounts  for  electric  companies  distinctly 
provides  that  renewals  of  the  electric  line  (poles,  fixtures,  cables  and 
wires  of  the  transmission  and  distribution  systems)  shall  be  included 
in  maintenance,  as  it  would  be  unduly  troublesome  to  ask  companies 
to  keep  a  separate  record  of  each  pole  or  stretch  of  trolley  wire.  From 
the  detailed  figures  of  annual  deterioration  submitted  by  the  appraisers, 
it  appears  that  $8,500,  or  fully  one-fourth  of  the  total  straight-line  de- 
preciation of  the  electric  plant,  proceeds  from  the  poles  and  fixtures 
and  transmission  and  distribution  system.  In  the  case  of  various 
other  classes  of  equipment  like  boilers,  piping  and  other  accessories, 
partial  replacements  are  made  and  charged  to  maintenance  which  in 
the  course  of  time  will  completely  replace  the  exhausted  capital.  So 
extensive,  indeed,  are  the  partial  replacements  and  renewals  usually 
included  in  current  maintenance  that  many  of  the  largest  corpora- 
tions under  the  supervision  of  the  Commission  have  taken  the  position 
that  no  special  depreciation  fund  is  required  in  their  cases. 

"It  may  be  noted  that  in  the  year  1910  the  amount  expended  by  the 
Queens  Borough  Company  for  renewals  and  replacements  not  included 
in  maintenance  was  only  $1,306,  all  of  which  was  on  the  gas  plant. 
While  provision  must  be  made  for  the  future  replacement  of  large 
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units  such  as  gas  holders,  power  plant  equipment,  etc.,  it  would  ap- 
pear that  the  annual  expenditures  for  replacements  for  the  present 
are  likely  to  be  comparatively  small,  and  that  any  fund  set  aside  for 
future  replacements  could  be  invested  and  interest  thereon  com- 
pounded. The  annual  contribution  to  a  4  per  cent,  sinking  fund  to 
take  care  of  all  replacements,  according  to  the  above  table,  would  be 
only  $40,000  for  both  departments  and  the  annual  contribution  to  a 
5  per  cent  sinking  fund  (5%  being  the  rate  of  interest  which  the  com- 
pany pays  on  its  own  bonds)  would  be  less  than  $37,000.  If  the  com- 
pany were  to  invest  the  fund  in  its  own  property  and  if  a  fair  return 
were  to  be  computed  at  7  or  8  per  cent,  the  amount  to  be  set  aside  an- 
nually would  be  considerably  less. 

"However,  experience  seems  to  prove  that  in  actual  practice  a  sinking 
fund  will  not  accumulate  as  rapidly  as  the  tables  indicate.  There  are 
usually  withdrawals  in  early  years  which  decrease  the  rate  at  which  the 
amount  compounds.  There  are  also  occurrences  which  cannot  be  fore- 
seen but  against  which  some  provision  should  be  made.  Allowance 
having  been  made  for  all  of  these  factors,  the  amounts  used  in  the 
preceding  computations  are  considered  unusually  fair  to  the  com- 
pany and  should  provide  against  depreciation  of  all  kinds,  including 
obsolescence,  inadequacy  and  other  contingencies.  It  is  probable  that 
in  the  future  those  amounts  should  be  reduced. 

"The  question,  whether  depreciation  is  a  proper  operating  charge,  is 
no  longer  open  to  debate.  The  opinion  of  Mr.  Justice  Moody,  already 
cited,  reflects  the  generally  recognized  rule  that  rates  should  be  suffi- 
cient to  permit  current  repairs  to  be  made,  parts  to  be  replaced,  and 
other  charges  met,  so  that  by  one  means  or  another  the  investment  may 
be  kept  unimpaired.  In  order  that  this  object  may  be  attained,  every 
part  of  the  property  must  be  considered,  and  wherever  there  is  de- 
crease in  value,  provision  must  be  made  for  an  offset  in  one  form  or 
another.  If  a  gas  company  includes  a  coal  mine  among  its  assets  and 
makes  no  provision  against  the  day  when  it  will  be  useless,  the  capital 
of  the  company  will  be  impaired  just  as  truly  as  in  the  case  of  a  gas 
holder  which  has  worn  out  without  any  provision  for  its  replacement." 

The  Commission  holds  that  the  allowance  must  be  for  current  de- 
preciation only,  and  that  in  cases  where  a  company  has  not  set  aside 
in  past  years  a  sufficient  amount  to  cover  the  accruing  depreciation, 
that  such  fact  cannot  be  taken  into  consideration  in  fixing  the  annual 
allowance  for  depreciation  in  a  rate  case.  In  the  Brooklyn  Borough 
Gas  Case  Commissioner  Maltbie  says  (4  P.  S.  C.  1  Dist.  !N".  Y. 
328,  349)  : 

"It  has  been  suggested  that,  if  the  company  has  not  set  aside  in  past 
years  a  sufficient  amount  to  cover  accruing  depreciation  (the  facts 
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seem  to  indicate  that  this  has  not  been  done),  allowance  should  now 
be  made  not  only  for  current  depreciation,  but  for  the  depreciation  of 
past  years  for  which  no  provision  has  been  made.  If  a  company  has 
not  made  adequate  provision  for  depreciation,  it  should  do  so  at  the 
earliest  possible  moment,  and  should  offset  its  failure  to  do  so  in  the 
past  by  larger  appropriations  in  the  future.  It  is  not  proper  in  a 
rate  case,  however,  to  consider  as  a  charge  against  the  year  in  question 
current  depreciation  and  that  which  accrued  in  a  prior  year.  The 
consumer  is  not  at  fault  because  the  company  has  failed  properly  to 
manage  its  financial  operations.  The  company  should  make  provision 
from  some  other  source  for  such  depreciation,  and,  if  necessary,  reduce 
its  dividends  in  order  to  restore  the  capital  which  has  been  impaired." 

Rate  of  Return.  The  Commission  holds  that  fair  value  and  rate 
of  return  are  inter-dependent  factors.  "The  rate  of  return  is  as  im- 
portant as  the  value  of  the  property,  and  in  the  process  of  arriving  at 
a  reasonable  percentage,  the  Commission  has  considered  the  amount 
determined  as  the  fair  value  and  the  principles  followed  in  such 
determination"  (2  P.  S.  C.  1st  Dist.  N.  Y.  659,  696).  "It  is  obvious 
that  a  high  figure  might  be  taken  as  the  fair  value  of  the  property 
and  the  rate  of  return  placed  so  low  that  the  investor  would  not 
receive  adequate  remuneration.  It  is  also  obvious  that  the  rate  of 
return  might  be  fixed  so  high  that  the  investor  would  be  adequately 
compensated  even  though  the  amount  taken  as  the  fair  value  of  the 
property  were  too  low.  It  is  immaterial  to  the  permanent  investor 
whether  he  is  allowed  7^  per  cent  upon  a  valuation  of  $1,000,000,  or 
6  per  cent  upon  a  valuation  of  $1,250,000"  (2.  P.  S.  C.  1st  Dist. 
N.  T.  544,  576). 

The  Commission  holds  that  the  rate  of  return  should  be  adequate  to 
induce  investors  to  construct  utility  plants  within  the  particular  areas 
in  question.  In  the  Queens  Borough  Case  (2  P.  S.  C.  1st  Dist.  !N".  Y. 
544)  Commissioner  Maltbie  says  (at  pages  576-578,  580) : 

"Various  standards  have  been  suggested  for  determining  the  fair 
rate  of  return.  The  one  which  in  our  opinion  is  properly  applicable 
to  this  case  is  that  the  rate  should  be  such  that  investors  would  be 
induced  to  provide  the  funds  with  which  to  construct  and  extend  a 
gas  and  an  electric  plant  within  the  area  in  question.  If  the  state 
were  to  fix  a  rate  below  this  standard,  capital  could  not  be  secured. 
If  investment  were  made  before  the  state  acted,  the  original  capital 
might  be  forced  to  remain,  but  additional  capital  could  not  be  secured 
unless  necessary  to  protect  the  first  outlay. 

"The  ordinary  method  of  raising  funds  must  also  be  considered, 
for  money  can  be  secured  by  the  issuance  of  bonds  at  a  lower  rate 
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than  stockholders  demand.  Other  things  being  equal,  the  rate  of  in- 
terest which  must  be  paid  increases  as  the  proportion  of  the  capital 
raised  by  the  issuance  of  bonds  increases.  Under  ordinary  circum- 
stances, a  public  service  corporation  would  be  conservatively  financed 
if  one-half  or  two-thirds  of  the  funds  needed  were  secured  by  first 
mortgage  bonds  and  the  remainder  by  the  issuance  of  capital  stock. 
In  a  case  such  as  the  one  now  being  considered,  probably  one-half  of 
the  cost  of  the  plant  could  be  raised  by  the  issuance  of  first  mortgage 
bonds  upon  a  basis  of  from  5  to  6  per  cent.  As  a  matter  of  fact,  the 
par  value  of  the  bonds  of  the  present  company  is  equal  to  the  stock. 
It  is  also  probable  that  a  return  of  from  8  to  10  per  cent  upon  the 
stock  would  attract  sufficient  capital  to  provide  the  remainder. 

"The  following  table  illustrates  the  results  of  certain  combinations 
of  the  above  factors : 


Case. 

I 
2 
3 
4 
S 
6 
7 


"To  illustrate,  assume  that  the  amount  of  money  to  be  raised  is 
$3,000,000,  that  one-half  of  this  amount  will  be  raised  through  bonds 
and  one-half  through  stock,  that  bonds  are  sold  upon  a  5  per  cent  basis, 
and  that  a  9  per  cent  return  is  necessary  to  attract  stockholders.  The 
interest  and  dividends  would  be  as  follows : 

5  per  cent  interest  upon  the  bonds  (par  value 
$1,500,000)  $  T5,000 

9  per  cent  dividends  on  stocks  (face  value 

$1,500,000)  135,000 


Average 

rate  of 

Proportion  of  capi- 
tal represented  by 
bonds. 

Rate  of 
return 
thereon. 
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capital  represented 
by  stock. 
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investment. 
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*/3 

10 

7 

% 

5 
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9 

6^ 

2/3 

5 

y* 

8 

6 

Total  interest  and  dividends $210,000 

"This  is  equivalent  to  7  per  cent  upon  the  total  value  of  the  prop- 
erty, assumed  to  be  $3,000,000,  as  shown  by  case  3. 

"The  above  table  shows  that  in  no  case  would  the  average  rate  of 
return  upon  the  entire  amount  be  over  8  per  cent  unless  a  higher 
rate  of  return  were  demanded  than  6  per  cent  upon  the  bonds  and 
10  per  cent  upon  the  stock.  *  *  * 

"After  considering  all  factors,  the  Commission  has  concluded  that, 
in  view  of  the  circumstances  surrounding  this  company  and  the  char- 
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acter  of  the  area  within  which  it  operates,  a  fair  rate  of  return  on 
both  gas  and  electric  undertakings,  for  the  purposes  of  the  present 
case,  would  not  exceed  8  per  cent.  This  rate  would  be  equivalent  to 
a  dividend  of  10  per  cent  upon  stock  equal  to  one-half  of  the  fair  value, 
if  bonds  to  the  amount  of  one-half  were  financed' upon  a  6  per  cent 
basis;  or  11  per  cent  dividends,  if  bonds  were  on  a  5  per  cent  basis. 
It  is  perhaps  needless  to  add  that  under  other  conditions  as  to  hazards 
of  the  business,  prevailing  rates  of  return  or  any  other  element,  the 
rate  of  return  here  allowed  may  be  either  too  high  or  too  low." 

In  the  Kings  County  Lighting  Case  (2  P.  S.  C.  1st  Dist.  N.  Y.  659, 
697),  the  Commission  says: 

"After  considering,  all  factors,  including  those  just  mentioned,  the 
Commission  has  concluded  that  in  view  of  all  circumstances  a  fair 
rate  of  return  for  the  years  ^rom  1911  to  1913  should  not  exceed 
71/*)  per  cent.  In  the  Queens  Borough  case,  the  finding  was  8  per  cent, 
and  in  the  Brooklyn  Borough  gas  rate  case  the  complaint  was  dismissed 
because  the  earnings  did  not  indicate  a  return  of  more  than  7.6  per 
cent  upon  a  low  valuation  of  the  property.  But  both  of  these  com- 
panies operate  under  less  favorable  conditions  than  does  the  Kings 
County  Company,  and,  in  order  that  all  may  be  dealt  with  fairly,  the 
rate  of  return  should  reflect  these  varying  conditions." 

In  the  above  decision  the  Commission  says :  "In  fixing  the  fair  rate 
of  return  the  Commission  has  had  in  mind  the  principles  adopted  else- 
where in  this  opinion.  If  these  were  varied  it  is  probable  that  the 
rate  of  return  should  be  altered."  In  this  the  Commission  again  calls 
attention  to  the  inter-dependence  of  rate  of  return,  fair  value  and  in- 
come accounting.  If,  for  example,  average  annual  appreciation  in 
land  value  is  not  included  in  income,  and  thus  constitutes  an  additional 
profit  to  that  indicated  by  the  rate  of  return,  this  fact  would  neces- 
sarily have  an  important  bearing  upon  the  fixing  of  the  rate  of  return. 
Insofar  as  the  rate  of  return  fixed  does  not  include  all  elements  of 
profit,  it  may  be  less  than  a  rate  of  return  where  all  elements  of  profit 
are  included.  Moreover,  if  the  Commission  were  to  allow  in  fair 
value  for  uncompensated  losses  incurred  in  the  establishment  of  the 
enterprise,  instead  of  including,  such  allowance,  as  is  its  custom,  in  the 
rate  of  return,  such  rate  of  return  could  of  course  be  smaller. 

List  of  Valuation  Cases  Reviewed 

Re  Monheimer  v.  Coney  Island  and  Brooklyn  Railroad  Co., 
1  P.  S.  C.  1st  Dist.  X.  Y.  705,  July  2,  1909. 

Re  MacReynolds  r.  Brooklyn  Union  Elevated  Railroad  Co.,  2 
P.  S.  C.  1st  Dist.  N.  Y.  246,  March  8,  1910. 

Re  2nd  Reorganization  Plan  of  3rd  Avenue  R.  R.  Co.,  2  P.  S.  C. 
1st  Dist.  N.  Y.  347,  July  29,  1910. 
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He  Ten-cent  fare  to  Coney  Island  on  week-days,  2  P.  S.  C.  1st  Dist. 
N.  Y.  487,  January  10,  1911. 

Re  Rates  of  Queens  Borough  Gas  &  Electric  Co.,  2  P.  S.  C.  1st  Dist. 
N.  Y.  544,  June  23,  1911. 

Re  Baltz  v.  Brooklyn  Borough  Gas  Co.,  2  P.  S.  C.  1st  Dist.  N.  Y. 
620,  August  18,  1911. 

Re  Rates  of  Kings  County  Lighting  Company,  2  P.  S.  C.  1st  Dist. 
N.  Y.  659,  October  20,  1911. 

Re  Rates  of  Kings  County  Lighting  Company,  2  P.  S.  C.  1st  Dist. 
N.  Y.  714,  November  17,  1911. 

Re  Bond  issue  of  New  York  and  North  Shore  Traction  Co.,  3  P.  S.  C. 
1st  Dist.  N.  Y.  63,  February  13,  1912. 

Re  Metropolitan  Street  Railway  Co.  Reorganization,  3  P.  S.  C.  1st 
Dist.  N.  Y.  113,  February  27,  1912. 

Re  Application  of  Mid-Crosstown  Railway  Company,  Inc.,  3  P.  S.  C. 
1st  Dist.  N.  Y.  416,  November  1,  1912. 

Re  Stock  Issue  by  New  York  Dock  Railway,  4  P.  S.  C.  1st  Dist. 
N.  Y.  94,  March  28,  1913. 

Re  Application  of  The  23rd  Street  Railway  Co.,  4  P.  S.  C.  1st  Dist. 
N.  Y.  283,  May  27,  1913. 

Re  Rates  for  Gas  in  31st  Ward  of  Brooklyn,  4  P.  S.  C.  1st  Dist. 
N.  Y.  328,  July  8,  1913. 

RELATION  BETWEEN  THE  VALUATION  AND  THE  RATE 
OF  RETURNS  THEREON. 

BY  HALFORD  ERICKSON,  MEMBER  WISCONSIN  RAILROAD  COMMISSION. 

When  asked  to  prepare  a  paper  for  this  meeting  on  the  relation 
between  the  valuation  and  the  returns  thereon  for  interest  and  profit, 
the  first  thing  that  occurred  to  me  was  that,  since  this  relation  is  the 
result  rather  than  a  cause  of  such  value  and  such  return  as  may  be 
determined  upon,  the  best  way  to  discuss  it  was  through  those  facts 
upon  which  the  valuation  and  the  return  depend,  and  in  connection 
with  the  rules  and  methods  under  which  these  facts  are  ascertained. 
Now  after  having  given  a  little  more  thought  to  the  matter,  I  still 
have  the  same  impression.  The  relation  between  the  valuation  and  the 
returns  is  not  one  of  the  leading  elements  upon  which  as  a  rule  either 
the  value  or  the  returns  directly  depend.  It  does  little  more  than  show 
the  ratio  between  the  sacrifices  of  the  investors  on  the  one  hand,  and 
the  amount  of  their  rewards  for  these  sacrifices  on  the  other.  Under 
normal  conditions  at  least  the  valuation  as  well  as  the  returns  thereon 
are  for  the  most  part  determined  from  facts  and  conditions  which  are 
largely  independent  of  the  relation  in  question. 
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Under  the  law,  as  interpreted  by  the  courts,  it  appears  that,  under 
normal  conditions,  the  valuation  fixed  on  property  of  public  utilities 
that  is  used  and  useful  in  the  service  and  on  their  business  should  be 
the  fair  present  value,  and  the  returns  allowed  thereon  for  interest 
and  profits  should  be  the  amount  that  is  reasonable  under  the  circum- 
stances. The  courts  go  even  further.  While  they  hold  that  the  fixing 
of  the  valuation  is  a  matter  of  judgment,  they  have  quite  fully  out- 
lined the  facts  and  conditions  by  which  the  judgment  should  bo  gov- 
erned. With  respect  to  the  valuation  for  instance  it  is  held  that  it 
very  largely  depends  on  the  original  cost  and  the  cost  of  reproduction 
of  the  property,  rights  and  business  involved,  due  consideration  being 
given  to  depreciation  and  to  the  earnings  and  operating  expenses  of 
the  plant  as  well  as  to  certain  other  factors  connected  therewith.  With 
respect  to  the  returns  for  interest  and  profit  on  such  valuation  it  is 
held  that  in  fixing  them  due  weight  should  be  given  to  the  returns  ob- 
tained on  capital  similarly  invested,  the  price  at  which  money  or  capi- 
tal can  be  had  for  the  plant  in  question,  and  other  facts  of  this  kind. 

Whenever  the  valuation  fixed  is  the  fair  present  value  and  when- 
ever the  returns  allowed  thereon  is  the  reasonable  amount,  it  would 
also  seem  to  follow  that  the  relation  that  obtains  between  such  valua- 
tion and  such  returns  is  also  reasonable.  There  may,  however,  be 
those  who  seriously  question  this  and  who  feel  that  it  is  better  public 
policy  to  fix  the  valuations  either  at  a  higher  or  at  a  lower  figure  than 
this,  even  though  in  order  to  do  so  it  may  be  necessary  to  make  cor- 
responding changes  in  the  returns.  What  I  mean  by  this  may  be 
further  illustrated. 

To  an  investor  serving  the  public  who,  under  normal  conditions,  is 
entitled  to  say  $6,000  annually  for  interest  and  profit  on  an  investment 
of  $100,000,  it  would  perhaps  not  make  a  great  deal  of  difference 
whether  he  thus  received  6  per  cent,  on  $100,000,  or  5  per  cent,  on  $120,- 
000,  or  7.5  per  cent,  on  $80,000.  His  total  receipts  would  be  the  same  in 
either  case.  In  this  case,  however,  $100,000  represent  the  fair  pres- 
ent value  of  the  plant  obtained  from  such  facts  and  conditions  as  those 
just  outlined.  This  value  is  also  likely  to  represent  the  fair  value, 
not  only  for  rate  making,  but  for  capitalization,  and  barring  possible 
damages  for  condemnation  purposes.  The  other  two  values,  that  ol 
$120,000  and  that  of  $80,000,  differ  from  what  was  thus  said  to  be 
the  fair  value.  These  differences  it  would  seem  can  hardly  be  justified 
on  the  facts.  Under  ordinary  conditions  neither  one  of  these  two 
values  would  seem  to  be  fair,  either  for  rate  making,  capitalization  or 
condemnation  purposes.  To  fix  a  different  value  and  a  different  re- 
turn thereon,  then  the  fair  value  and  the  fair  return  wrould  hardly 
seem  just,  except  under  abnormal  conditions.  To  do  so  may  not 
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only  be  unjust  to-day  but  it  may  open  the  door  for  deceptions 
and  false  claims  and  representations  in  the  future.  When 
the  conditions  are  abnormal  or  unusual  on  the  other  hand,  it  may  be 
necessary  to  consider  facts  and  conditions  which  otherwise  would  be 
of  less  importance,  and  among  these  the  rate  of  return  that  can  be 
fairly  applied  may  be  an  important  factor.  Such  conditions,  however, 
are  out  of  the  ordinary,  and  when  met  with  should  be  treated  on  their 
special  facts.  These  statements  are  based  upon  rather  careful  analyses 
of  the  facts  and  conditions  that  are  involved  in  determining  such 
values  and  rates,  and  upon  the  methods  by  which  these  facts  and  con- 
ditions are  obtained.  These  analyses  will  be  explained  at  some  length. 

The  original  cost  of  the  plant  and  of  its  business  may  be  denned  as 
the  amount  of  money  judiciously  expended  on  the  property  used  and 
useful  in  the  service  and  on  the  development  of  the  business.  The 
cost  of  reproduction  of  the  plant  and  its  business  may  be  said  to  be 
the  amount  of  money  which  would  have  to  be  expended  at  present  in 
order  to  obtain  a  property  or  plant  and  business  that  is  identical  with 
the  plant  and  business  to  be  appraised. 

The  cost  of  the  physical  plant  or  property  which  is  thus  translated 
into  value  include  all  necessary  and  judicious  outlays  that  must  be 
made  to  obtain  the  same.  They  cover  the  cost  of  land,  labor,  material 
and  equipment  of  all  kinds  that  are  required  in  order  to  obtain  a  com- 
plete plant  ready  for  operation.  They  also  cover  such  overhead  costs 
as  organization,  legal  expenses,  engineering  and  superintendence  of 
construction,  insurance,  contingencies  and  interest  during  the  constru- 
tion  period  on  the  capital  used.  When  a  public  utility  plant  is  needed 
by  a  community,  and  cannot  be  had  on  better  terms,  its  cost  in  addi- 
tion to  the  items  named  may  also  have  to  include  something  in  the 
way  of  promoters  expenses,  and  even  a  greater  than  the  usual  allow- 
ance for'  interest  on  the  capital  during  the  construction  period  or 
for  such  discounts  on  the  securities  upon  which  the  capital  is  obtained, 
as  are  not  covered  by  the  allowance  which  was  made  for  interest 
during  construction,  and  which  discounts  are  not  due  to  the  fact  that 
these  securities  may  bear  lower  than  the  regular  rates  of  interest,  and 
other  similar  causes. 

Now  it  appears  that  the  outlays  which  have  thus  been  outlined 
and  which  enter  into  the  cost  of  the  plant  will,  when  summed  up, 
point  to  one  specific  sum  as  the  cost  of  this  plant.  It  will  not  show 
that  this  cost  is  $100,000,  $120,000  and  $80,000,  but  that  it  is  one 
only  of  these  amounts  or  that  it  agreed  with  some  other  amount.  It 
appears  further  that  if  there  are  no  errors  therein,  the  total  cost  thus 
shown  is  the  cost  that  should  be  considered  in  determining  the  fair 
present  value  of  the  plant. 
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ORIGINAL  COST. 

The  original  cost  should  be  found  in  the  books  and  records  of  the 
utility.  Unfortunately,  however,  these  records  are  often  not  only 
loosely  kept,  but  entirely  missing.  While  it  is  both  possible  and  prac- 
ticable to  so  enter  all  construciton  costs,  and  so  record  all  subsequent 
renewals  and  displacements  that  the  books  will  show  the  truth  original 
cost,  it  is  a  fact  that  the  records  are  not  always  so  kept.  Many  plants 
have  also  had  more  than  one  set  of  owners  and  may  even  have  passed 
through  one  or  more  receiverships  and  reorganizations.  All  of  this 
greatly  complicates  matters  and  makes  the  original  cost  more  difficult 
to  ascertain,  but  it  does  not  change  the  purpose  for  which  it  is  required. 

But  even  when  the  books  and  records  have  been  kept  and  preserved 
they  do  not  always  show  the  true  cost.  Thus  it  is  not  uncommon  to  find 
that  the  amounts  given  for  such  items  as  the  cost  of  organization,  promo- 
tion, rights  and  franchises  are  wholly  out  of  proportion  to  the  oui- 
lays  that  were  actually  made  for  these  purposes.  In  many  cases,  for 
instance',  these  items  are  simply  arbitrarily  raised  to  a  figure  that  is 
high  enough  to  offset  or  furnish  a  basis  for  such  stock  issues  as  if  is 
desired  to  make.  There  are  also  instances  where  other  items  of  cost 
than  those  mentioned  may  be  treated  in  a  similar  manner.  Excessive 
charges  of  this  nature  must  of  course  be  ascertained  and  eliminated 
in  order  to  obtain  the  true  original  cost,  but  such  eliminations  simply 
represent  the  correction  of  errors.  Such  corrections  must  also  be 
made  when  the  original  cost,  as  shown  on  the  books,  is  excessive  because 
of  lack  of  foresight  and  efficiency  on  the  part  of  the  management,  or 
because  of  incompetent  or  inadequate  engineering  and  legal  advise  and 
for  other  similar  reasons.  To  allow  higher  than  reasonable  charges  for 
such  purposes  as  these  might  tend  to  lower  the  standards  of  efficiency 
and  economy  and  thus  be  out  of  line  with  public  policy.  Following 
the  same  course  of  reasoning  it  would  not  seem  out  of  line  with  public 
interest  to  encourage  exceptional  efficiency  and  foresight  by  then  in- 
cluding items  at  their  normal  cost  which  may  have  been  acquired  at 
exceptionally  low  prices.  To  discover  excessive  costs,  as  well  as  lower 
than  normal  costs  of  this  nature,  and  to  fairly  adjust  the  original  cost 
accordingly,  require  careful  investigation  and  sound  judgment,  and 
is  one  of  the  most  effective  aids  in  finding  the  true  cost. 

Failure  to  distinguish  clearly  between  items  that  are  proper  charges 
to  construction  and  items  that  should  go  into  the  operating  expense,  is 
another  feature  that  makes  careful  examination  of  the  construction 
accounts  highly  necessary.  Construction  should  be  charged  only  with 
such  items  which  permanently  increase  the  value  of  the  plant.  Disre- 
gard for  sound  practices  in  this  respect  has  often  resulted  in  the 
abnormal  swelling  of  these  accounts.  Proper  adjustments  of  such 
errors  will  also  be  of  material  assistance  in  findins;  the  true  cost. 
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The  price  paid  for  material,  labor,  and  other  factors  are  also  of  the 
greatest  importance  in  determining  the  true  original  cost  of  public 
utility  property.  Besides  the  ordinary  market  fluctuations  there 
seems  to  be  a  regular  movement  of  prices  either  up  or  down  forming 
a  cycle  over  a  period  of  years.  During  the  past  decade  and  a  half, 
for  instance,  there  has  been  a  general  increase  in  prices,  which  natur- 
ally has  affected  the  cost  of  construction.  Plants  constructed  during 
high  prices  will  show  a  higher  original  cost  than  those  built  when 
prices  are  low.  To  what  extent,  if  any,  such  variation  in  costs  should 
be  considered  is  by  no  means  clear.  When  the  plants  are  constructed 
to  meet  public  needs  and  when  deemed  of  as  great  or  greater  value 
than  their  cost;  when  those  who  furnished  the  capital  did  so  in  good 
faith;  and  when  ordinary  judgment  was  used  in  all  matters  pertaining 
to  the  undertaking,  then  it  would  seem  that  there  is  little  room  for 
questioning  the  fairness  of  the  actual  cost.  When  on  the  other  hand 
plants  are  constructed  under  conditions  as  to  prices  that  are  so  ab- 
normal as  to  result  in  undue  burdens  to  some  of  those  interested  and 
in  undue  advantage  to  others,  then  it  is  quite  probably  that  adjust- 
ments of  the  costs  for  purposes  of  valuation  may  become  necessary. 

The  original  cost  of  public  utilities  is  probably  somewhat  affected 
by  the  fact  that  they  are  seldom  completed  in  one  continuous  process 
of  construction.  Such  utilities  are  usually  growing  with  the  place  or 
city  where  they  are  located.  This  piece-meal  construction  like  all 
retail  business  generally,  is  supposed  to  be  relatively  more  costly  than 
if  the  entire  plant  had  been  built  in  one  continuous  operation. 

In  most  cases  the  cost  is  no  doubt  relatively  lower  when  business 
is  done  at  wholesale  than  at  retail.  Yet  we  find  that  new  extensions 
are  often  entirely  planned  and  supervised  by  the  operating  force  of 
the  plant  which  is  already  organized  and  which  is  merely  performing 
these  duties  in  addition  to  their  other  duties  and  without,  perhaps, 
adding  much  of  anything  to  the  total  expense.  In  this  way  the  cost 
of  engineering,  supervision,  and  management  may  become  even  rela- 
tively less  for  extensions  than  for  the  original  part  of  the  plant.  This 
might  also  be  true  of  interest  during  construction;  for  the  reason  that 
the  rates  of  interest  and  discount  are  usually  higher  for  a  new  and 
untried  enterprise  than  for  a  going  established  concern.  The  con- 
struction of  new  plants  of  considerable  size  is  also,  as  a  rule,  inter- 
rupted by  the  seasons,  and  the  effect  of  this  may  not  differ  materially 
from  interruptions  between  each  extension  of  the  plant.  For  these 
reasons  it  is  not  certain  that  the  extensions  are  always  any  more  costly, 
relatively,  than  the  original  part  of  the  plant,  or  that  plants  which  have 
been  enlarged  from  time  to  time  are  always  relatively  more  costly  than 
if  they  had  been  built  in  one  continuous  operation.  When  conditions 
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are  such,  however,  as  to  indicate  that  extensions  have  cost  more  rela- 
tively than  the  original  part  of  the  plant,  it  would  also  seem  fair  that 
this  additional  cost  should  be  taken  into  consideration. 

But  the  books  and  records  of  a  utility  is  not  the  only  place  where  a 
basis  for  determining  the  original  cost  of  the  property  may  be  had. 
The  original  cost  of  the  property  is  mostly  represented  by  the  cost  of 
the  property  actually  in  use  at  the  time.  From  a  complete  inventory 
of  this  property  such  as  must  be  had  in  order  to  determine  the  cost  of 
reproduction,  and  which  shows  the  year  when  each  part  of  it  was  put 
into  service,  and  from  facts  giving  the  market  prices  of  material,  equip- 
ment, labor  and  services  of  all  kinds,  and  of  othei  needed  elements 
for  these  years,  it  is  possible  to  compute  the  original  cost  of  the  existing 
property  with  as  much  accuracy  as  its  cost  of  reproduction  may  be 
ascertained.  When  in  addition  to  these  facts  full  information  is  also 
available  showing  the  size,  location,  growth  and  character  of  the  plant 
and  the  kind  of  services  it  furnishes,  the  true  original  cost  can  often 
be  more  correctly  obtained  through  these  and  other  similar  methods 
than  in  any  other  way. 

When  each  of  the  items  which  enter  into  the  true  original  cost  have 
thus  been  examined  and  tested,  it  follows  that  the  final  result  that  is 
obtained  will  represent  the  true  rather  than  the  actual  original  cost 
or  any  other  cost.  This  true  original  cost  is  the  figure  that  should  be 
considered  in  the  appraisals  and  is  one  of  the  most  important  factors 
that  enter  into  the  fair  present  value  of  the  plant.  What  has  thus  been 
said  about  the  significance  and  meaning  of  the  facts  which  govern  the 
true  original  cost  can  also  be  in  substance  repeated  of  the  facts  which 
govern  not  only  the  cost  of  the  reproduction  of  the  plant  but  of  the 
facts  which  govern  depreciation,  as  well  as  those  upon  which  the 
original  cost  and  cost  of  reproduction  of  the  business  are  determined. 
That  this  is  the  case  appears  from  the  facts  themselves. 

COST   OF  REPRODUCTION. 

In  order  to  determine  the  cost  of  reproduction  new  it  is  necessary 
to  obtain  a  complete  inventory  of  the  property  that  is  used  and  useful. 
Such  an  inventory  must  ordinarily  be  secured  by  actual  inspection  and 
enumeration  and  should  include  all  the  different  parts  of  the  property 
together  with  all  other  necessary  outlays  that  had  to  be  met  in  order 
to  secure  the  plant.  The  next  step  is  to  find  a  suitable  price  per  unit 
for  each  class  of  property,  including  of  course  the  overhead  expenses. 
The  sum  of  the  cost  of  all  these  elements  represents  the  cost  of  repro- 
duction. 

In  determining  the  cost  of  reproduction  the  question  arises  as  to 
what  prices  shall  be  used.  Some  hold  that  the  average  prices  during 
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the  period  of  construction  are  the  fairest;  others  hold  that  current 
prices  only  should  be  used;  and  there  are  also  many  who  think  that 
average  or  normal  prices  are  the  ones  that  should  be  adopted.  There 
appears  to  be  no  uniform  practice  on  this  point.  It  is  probable  that 
the  choice  of  prices  is  a  matter  that  should  be  governed  largely  by  the 
conditions  in  each  case.  It  is  likely,  however,  that  prices  which  repre- 
sent normal  conditions  will  yield  the  best  result. 

DEPRECIATION. 

Neither  the  original  cost  nor  the  reproduction  cost  new  of  a  plant  may 
be  a  fair  measure  of  its  present  cost  value  unless  the  depreciation  that 
has  taken  place  in  the  plant  has  been  provided  for  and  goes  with  the 
plant.  Depreciation  is  a  natural  and  inevitable  loss  of  efficiency  and 
value  that  takes  place  in  practically  all  parts  of  public  utility  property, 
except  perhaps  land.  It  is  caused  by  wear,  tear  and  general  decay ;  by 
inadequacy  resulting  from  the  failure  of  machinery  and  other  parts 
to  adequately  meet  increasing  demands  upon  the  plant,  and  by  obso- 
lesence  or  through  the  inventions  and  discoveries  of  new  machinery  and 
methods  by  which  existing  equipment  has  to  be  superseded.  All  of 
these  causes  are  often  at  work  in  the  same  plant  and  the  amount  by 
which  the  property  has  thus  been  lowered  in  value  by  such  deprecia- 
tion at  the  time  of  the  appraisal  should  mostly  be  deducted  from  both 
the  original  cost  and  the  cost  of  reproduction  new  of  the  physical  pro- 
perty and  plant.  The  result  of  this  is  that  both  the  original  cost  and 
cost  of  reproduction  new  are  in  a  sense  brought  down  to  date  and  that 
the  respective  present  cost  values  of  the  plant  under  both  methods  is 
obtained.  The  present  values  as  thus  obtained,  even  when  the  one  is 
greater  than  the  other,  furnish  good  evidence  as  to  the  approximate 
present  fair  value  of  the  physical  property  alone. 

COST   OF  THE   BUSINESS. 

When  the  value  of  the  physical  property  of  the  corporation  has 
finally  been  determined,  there  remains  still  another  cost  which  often 
is  legitimately  a  part  of  the  investment  on  which  reasonable  returns 
should  be  permitted.  This  is  the  cost  of  developing  a  business.  The 
most  perfectly  equipment  utility  plant  in  existence  is  useless  if  it  has 
no  customers.  The  acquisition  of  customers  is  a  costly  process.  It 
involves  not  only  the  expense  of  advertising,  solicitation,  experimental 
service,  and  other  actual  outlays,  but  it  may  include  the  amount  by 
which  the  plant  during  the  first  few  years  of  its  operation  fails  to  pay 
operating  expenses  and  a  reasonable  return  on  the  investment.  This 
latter  amount  may  be  to  some  extent  offset  by  exorbitant  profits  after 
the  plant  reaches  a  paying  basis,  or  by  the  fact  that  failures  to  earn  a 


440  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

return  may  be  in  part  due  to  poor  management  or  lack  of  ordinary 
business  judgment.  But  when  all  deductions  have  been  made  for  such 
circumstances,  there  will  usually  be  found  at  least  for  some  utilities 
a  steadily  decreasing  deficit  for  the  first  years,  which  in  part  at  least 
may  be  fairly  chargeable  to  the  cost  of  developing  the  business.  This 
deficit  or  expense,  being  a  large  part  of  the  cost  of  a  successful  public 
utility  plant,  is,  as  a  rule,  properly  added  to  the  present  cost  value  of 
the  property.  It  is  sometimes  termed  going  value,  but  is  more  properly 
the  cost  of  building  up  the  business. 

The  original  cost  of  the  business,  however,  may  be  only  one  of  the 
elements  that  enter  into  its  value.  In  this  case  the  same  as  for  the 
physical  property,  the  cost  of  reproduction  under  existing  conditions 
should  also  be  considered.  The  cost  of  reproducing  the  present  busi- 
ness can  be  rather  closely  estimated  when  full  data  is  available  bear- 
ing upon  the  number  and  density  of  the  population,  the  familiarity  of 
the  same  with  the  services  rendered,  the  probable  time  it  would  take 
the  new  plant  to  acquire  the  present  business  of  the  old  plant,  the 
earnings  and  operating  expenses  of  both  the  new  and  the  old  plant, 
and  other  facts  of  this  nature.  As  the  business  could  probably  be  re- 
produced in  shorter  time  than  it  was  originally  developed  in,  it  is  also 
probable  that  this  cost  of  reproduction  would  be  less  than  the  original 
cost.  Both  items,  however,  are  important  in  this  that  they  throw  a 
great  deal  of  light  upon  the  probable  cost  and  value  of  the  business. 

For  both  the  plant  and  the  business  there  are  usually  some  differ- 
ences as  between  the  original  cost  and  the  cost  of  reproduction.  These 
differences  vary  with  the  conditions  and  are  much  greater  in  some  in- 
stances than  in  others.  They  are  mostly  due  to  such  changes  in  the 
prices  in  the  several  elements  that  enter  into  the  costs  as  may  have 
taken  place  between  the  time  it  was  reproduced.  These  costs  together 
with  the  necessary  working  capital  and  such  other  necessary  and 
judicious  outlays  as  may  have  been  made  are  certainly  important  ele- 
ments in  the  appraisals.  They  furnish  in  fact  the  best  and  most  satis- 
factory evidence  upon  which  the  Commission  under  normal  conditions 
must  rely  in  determining  the  fair  present  value  of  the  plant  and  its 
business.  They  are  also  important  guides  in  fixing  values  under  ab- 
normal conditions,  although  in  such  cases  they  may  not  be  controlling. 

RATE   OF  RETURNS. 

That  the  reasonable  rate  of  returns  is  that  rate  which  under  normal 
conditions  yield  reasonable  amounts  for  interest  and  profits  on  the 
fair  present  value  of  the  investment  appears  quite  clearly  when  the 
meaning  and  nature  of  these  returns,  together  with  the  elements  of 
which  they  are  made  up,  and  the  conditions  under  which  they  thus 
become  reasonable  are  more  fully  analyzed. 
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The  term  "Return  on  the  Investment"  as  ordinarily  used  means  the 
amount  available  (after  adequate  provision  has  been  made  for  ordinary 
operating  expenses,  contingencies,  taxes  and  depreciation)  to  meet  in- 
terest on  bonds  and  dividends  to  the  stockholders  or  proprietors. 
When  we  speak  of  the  "Rate  of  Return"  we  ordinarily  mean  the  rate 
of  per  cent,  of  this  amount  to  the  fair  present  value  of  the  plant  and 
its  business. 

The  economist's  analysis  of  "Return"  or  "Gross  Profits"  will  very 
likely  include  the  following  elements: 

1.  Interest. 

2.  Insurance. 

3.  Replacement. 

4.  Wages  of  superintendence. 

5.  Enterpriser's  profit. 

In  this  analysis,  "Interest"  is  understood  to  mean  "the  pure  return 
to  capital,  a  return  which  is  paid  to  the  owner  of  capital  who  lends 
it  without  any  accompanying  labor  or  risk ;  "Insurance"  is  understood 
to  mean  payment  for  risk;  "Replacement"  to  mean  replacement  of 
exhausted  capital;  "Wages  of  Superintendence"  to  mean  the  compen- 
sation by  way  of  salary  paid  to  managing  officers;  and  "Enterpriser's 
profit"  to  mean  "a  profit  due  to  wisdom  and  productiveness  of  man- 
agement." 

As  a  matter  of  fact,  the  number  of  elements  to  be  considered  may 
be  reduced  to  three,  namely;  (1)  interest,  (2)  insurance,  and  (3) 
enterpriser's  profit.  The  others  are  in  usual  practice  included  else- 
where. "Replacement"  of  capital  is  taken  care  of  in  allowances  for 
depreciation.  "Wages  of  superintendence"  are  properly  to  be  con- 
sidered a  part  of  salaries  and  wages  which  form  a  part  of  the  cost  of 
production.  "Enterpriser's  profit"  and  "Wages  of  superintendence" 
are  frequently  treated  as  though  synonymous,  but  the  former  term  is 
preferable  when  speaking  of  "Pure  profit"  as  it  avoids  the  danger  of 
confusion  with  the  wages  of  labor. 

Before  a  regulating  body  can  pass  upon  the  rate  of  return  to  be 
allowed,  it  must  consider  to  what  extent  the  rate  meets  the  three  factors. 
Each  factor  must  be  analyzed  in  order  to  do  justice  to  all  parties.  The 
importance  of  analyzing  these  factors  is  emphasized  by  the  fact  that 
modern  industry  tends  to  become  more  and  more  complex. 

Before  the  advent  of  the  modern  corporation  and  the  present  facili- 
ties of  credits  the  capitalists  and  the  employer  were  one  and  the  same 
person.  Under  these  conditions  there  was  no  very  good  reason  for 
separating  the  compensation  of  these  two  factors.  Since  the  advent 
of  corporations,  systems  of  credits  and  other  modern  conditions,  all 
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this  has  changed.  Today  a  condition  has  developed  under  which  busi- 
ness is  largely  carried  on  with  borrowed  capital.  Those  who  furnish 
the  capital  receive  interest  thereon.  Those  who  borrow  it  and  who 
use  it  in  their  business  pay  the  interest,  and,  as  compensation  for 
their  services  of  management  and  the  risks  they  assume,  receive  profits 
or  the  surplus  above  the  expense.  This  condition  has  led  to  a  separa- 
tion of  the  functions  of  the  capitalist  and  the  employer  and  to  a  more 
complete  analysis  of  the  compensations  which  each  of  these  two  factors 
receive. 

I.     Interest. 

Interest  is  commonly  denned  as  the  payment  made  for  the  use  of  or 
control  of  capital.  The  economic  reason  why  interest  is  paid  for  the 
use  of  capital  might  be  summed  up  in  the  axiom  that  capital  is  a 
means  of  production. 

In  order  that  some  persons  should  have  a  surplus  to  lend  there  must 
have  been  on  their  part  a  saving  of  capital  which  in  effect  is  equivalent 
to  abstinence  from  present  enjoyment  of  that  capital.  Of  course,  some 
saving  will  continue  even  without  any  inducement  of  special  reward 
but  as  a  general  rule  people  will  not  save  and  permit  their  savings  to 
be  used  in  productive  enterprises  unless  they  get  some  return  upon  their 
sacrifices.  The  return  demanded  is  interest.  Thus  interest  is  some- 
times spoken  of  as  the  reward  of  abstinence. 

The  rate  of  interest  which  the  lender  of  capital  can  get,  ignoring 
the  elements  of  risk  and  profit,  is  dependent  upon  the  rate  of  interest 
paid  on  absolutely  safe  securities.  Such  a  rate  of  interest  may  be 
illustrated  by  certain  forms  of  government  bonds,  savings  bank  deposits, 
etc.  The  rate  paid  will  probably  not  be  more  than  3  or  4%. 

In  order  to  earn  a  higher  rate,  investments  must  be  made  in  enter- 
prises involving  more  or  less  risk  and  uncertainty  and  more  or  less 
supervision  by  the  investor.  It  is  this  class  of  investment  that  we  have 
most  to  consider.  Here  the  rate  of  interest  is  determined  largely  by 
conditions  of  demand  and  supply. 

The  demand  varies  directly  with  the  productive  use  of  capital  and  the 
rate  will  depend  upon  the  gain  to  be  had  from  the  least  productive  use 
of  that  capital.  In  more  general  language,  a  demand  for  capital  is  en- 
couraged by  newness  of  country ;  by  times  of  general  activity  of  busi- 
ness ;  by  low  rate  of  interest ;  by  progress  of  inventions  and  of  the  arts 
calling  for  more  and  more  elaborate  plant;  and  by  growth  of  popula- 
tion. 

So  far  as  the  supply  of  capital  is  concerned  it  is  an  economic  fact 
that  this  varies  with  the  rate  of  interest.  This  is  but  another  way  of 
saying  that  when  the  rate  of  interest  is  high,  there  will  be  more  saving 
of  capital  to  be  turned  over  to  productive  use. 
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There  is  a  normal  rate  of  interest  which  is  governed  by  a  more 
definite  rule. 

This  rule  is  stated  as  follows: 

"The  normal  rate  of  interest  is  such  as  will  cause  an  equilibrium  of  supply  and 
demand  and  depends  like  the  normal  value  of  a  commodity  upon  the  demand  of 
the  marginal  consumer  and  the  sacrifices  of  the  marginal  producer." 

These  principles  apply  more  particularly  where  there  is  free  com- 
petition, but  even  where  their  operation  is  limited  by  regulating  laws 
still  their  influences  are  felt  and  must  be  overlooked. 

77.     Insurance  against  Risks. 

The  greater  the  risk  involved,  the  higher  rate  of  interest  will  the 
investor  demand  in  order  that  in  event  of  loss,  the  net  loss  to  him  may 
be  reduced  to  a  minimum.  A  few  typical  risks  are  mentioned  as  fol- 
lows: 

1.  Danger  of  mistakes  and  accidents  in  period  of  construction. 

2.  Possibility    of    technical    failure — where    the    investment  of 
"capital  does  not  produce  the  physical  result  expected. 

3.  Industrial  progress  rendering  original  equipment  and  methods 
obsolete  and  unprofitable. 

4.  Over  production. 

5.  Contraction  of  credit. 

6.  Hazards  in  the  productive  process  making  damage  to  persons 

and  property  a  menace. 

7.  Newness  of  the  country  and  consequent  unsettled  conditions. 

8.  Failure  of  city's  population  to  grow  as  expected. 

9.  Action  of  local  authorities. 

10.  Changes  in  fashions  or  public  wants. 

11.  Competition  with  other  products. 

12.  Fixed  character  of  certain  forms  of  capital  and  inability  to 
withdraw  from  unprofitable  business. 

Such  risks  as  depend  primarily  upon  competition  are  of  less  im- 
portance in  the  case  of  public  utilities  since  they  are  in  the  nature  of 
monopolies. 

But  there  are  in  public  utilities  as  well  as  in  other  undertakings  other 
than  competitive  risks.  Among  the  risks  that  are  incurred  by  the 
public  utility  operator  may  be  mentioned  the  following:  liability  of 
mistakes  in  construction;  danger  of  accidents  in  operation;  the  diver- 
sion of  the  growth  of  the  city  in  a  different  direction  from  that  expected 
when  the  plants  are  built ;  the  failure  of  the  city  to  grow  as  rapidly  as 
expected  or  as  rapidly  as  the  plant  had  made  preparations  for; 'the 
•failure  of  the  city  to  grow  at  all,  as  well  as  decreases  in  population  and 
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industries ;  actions  of  the  local  and  other  authorities  by  which  unprofit- 
able extention  may  be  required,  the  rates  reduced  or  other  burdens 
imposed. 

///.     Enterpriser's  Profit. 

Enterpriser's  profits  have  their  source  in  the  business  ability,  skill 
and  foresight  of  the  management  of  the  capital-  invested. 

Some  writers  characterize  the  enterpriser  as  the  "Economic  buffer" 
who  bears  the  shock  and  brunt  of  losses  if  there  are  any  and  who  en- 
joys the  benefit  of  manager's  profits  if  he  can  create  them. 

To  exercise  the  functions  of  an  enterpriser  a  man  must  have  high 
abilities.  Some  of  the  important  qualifications  would  be  (1)  a 
technical  knowledge  of  methods,  processes  and  materials,  (2)  ability 
to  judge  men  and  tact  in  dealing  with  them,-  (3)  unusual  foresight 
and  ability  to  form  a  large  commercial  policy,  (4)  ability  to  command 
financial  resources,  (5)  organizing  ability  of  the  highest  order. 

The  rate  of  profits  for  the  reward  of  management  will  vary  not 
only  with  each  industry  but  with  each  individual  as  well.  The  rate 
depends  a  good  deal  upon  the  general  progress  of  society.  "If  indus- 
trial society  is  progressing  and  if  in  each  period  there  is  more  wealth 
to  be  divided  among  the  sharers  in  distribution  than  in  the  preceding 
period,  a  large  part  of  the  increase  will  appear  temporarily  as  extra 
profits  going  to  enterprisers.  In  the  same  way  when  industrial  society 
is  retrogressing  the  loss  falls  first  upon  enterprisers. 

If  there  were  no  prospect  of  a  substantial  gain  in  case  of  success,  no 
one  would  be  likely  to  exchange  the  assured  income  of  the  laborer  or 
capitalist  for  the  hazards  assumed  by  the  active  business  manager. 

REASONABLE   RATE    OF   RETURN. 

In  a  general  way,  the  reasonable  return  may  be  said  to  be  that  rate 
of  return  at  which  capital  and  business  ability  can  be  had  for  develop- 
ment. 

It  has  been  defined  as  follows: 

"A  reasonable  profit  to  people  who  invest  their  money  in  any  busi- 
ness is  that  amount  of  profit  which  will  bring  to  the  business  fully  the 
amount  of  money  which  it  needs;  neither  more  than  that,  nor  less 
than  that." 

"Reasonable  rate  of  return"  is  a  relative  term.  There  is  no  rate 
that  is  absolutely  standard  for  all  cases.  Each  investigation  must  be 
gone  into  with  the  purpose  of  determining  what  rate  is  reasonable  in 
view  of  any  special  circumstances  that  may  exist.  The  rate  of  re- 
turn usually  realized  upon  investment  of  a  somewhat  similar  nature, 
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i.  e.  in  plants  of  about  the  same  size  and  location  will  be  a  guide  in 
passing  judgment  but  is  not  necessarily  the  rule. 

The  usual  standard  followed  for  measuring  the  reasonableness  of 
rates  is  such  a  rate  as  would  under  present  conditions  be  necessary  to 
induce  investment  in  a  new  enterprise  of  about  the  same  character. 
Whatever  rate  of  return  is  determined  upon,  this  rate  must  be  suffi- 
cient, under  all  the  circumstances,  in  each  case  to  attract  capital  to 
that  individual  or  class  of  enterprise. 

To  obtain  some  indication  of  the  extent  of  the  risk  and  work  of 
management  involved  in  a  public  utility  investment,  it  is  customary 
to  make  a  study  of  its  securities.  If  the  securities  do  not  sell  at  par, 
enquiry  should  be  made  into  the  local  conditions  that  may  have  caused 
the  discount. 

The  whole  subject  of  "reasonable  rate  of  return"  might  well  be 
summed  up  as  follows : 

The  rate  of  return  is  properly  divisible  into  three  elements,  interest, 
insurance  against  risk  and  profits.  Interest  proper  should  include 
only  the  amount  that  is  paid  for  the  use  of  the  capital  employed;  in- 
surance against  risk  should  be  such  an  amount  which  if  added  to  pure 
interest  will  compensate  the  investors  for  such  hazards  as  they  may 
take;  and  profits  consist  of  the  wages  of  management,  broadly  in- 
terpreted, of  compensation  for  the  responsibilities  that  must  be  borne 
by  the  employers.  These  elements,  when  taken  as  a  whole,  that  is  the 
rate  of  return  that  is  allowed  on  the  fair  value  of  the  investment,  in 
the  long  run,  must  be  high  enough  to  attract  the  necessary  capital  and 
business  ability  into  public  utility  enterprises. 

While  under  normal  conditions  the  proper  relation  between  the 
valuation  and  the  rate  of  returns  thereon  is  that  relation  which  ob- 
tains between  them  when  these  returns  are  high  enough  to  yield 
reasonable  amounts  for  interest  and  profit  on  the  fair  present  value  of 
the  plant  and  its  business,  the  conditions  are  not  always  such  that  this 
relation  can  be  maintained.  Some  plants  are  so  situated  that  they 
do  not  earn  enough  and  cannot  be  made  to  earn  enough  for  this  pur- 
pose. Their  otherwise  fair  value  is  not  supported  by  their  earning 
power  and  is  therefore  less  than  normal.  Financial  tangles  and  other 
illy  adjusted  situations  can  also  at  times  be  much  more  easily  straight- 
ened out  on  the  basis  of  higher  than  normal  values  even  though  offset 
by  lower  rates  of  returns,  than  on  the  basis  of  normal  values  and  re- 
turns. In  order  to  avoid  receiverships  and  loss  of  service  in  cases 
where  the  bond  issues  alone  exceed  the  normal  value,  it  may  also  be 
necessary  to  keep  up  the  valuation  at  the  expense  of  the  rate  of  re- 
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turns,  at  least  until  needed  readjustments  can  be  effected.  Conditions 
of  this  kind,  however,  are  rather  exceptional  and  should  be  dealt  with 
on  their  special  facts. 

THANKS  TO  COMMISSIONERS  ESHLEMAN  AND  MALTBIE. 

Mr.  STAPLES,  of  Minnesota.  Mr.  President,  I  think  that  every 
member  of  the  Association  who  exerts  himself  to  an  unusual  degree 
to  promote  the  interests  of  this  Association  is  entitled  to  the  thanks 
of  the  convention,  but  I  feel  it  proper  at  this  time  to  offer  a  motion  to 
this  effect,  that  Commissioner  Eshleman  of  California,  and  our  friend 
from  New  York  who  prepared  this  report  (Mr.  Maltbie)  are  entitled 
to  the  thanks  of  this  convention.  I  move  that  a  vote  of  thanks  be 
tendered  to  these  gentlemen  for  the  extraordinary  productions  and  the 
very  valuable  papers  which  they  have  prepared  for  the  benefit  of  this 
Association. 

The  motion  was  seconded  and  unanimously  agreed  to. 

Mr.  KILPATRICK,  of  Illinois.  The  Secretary  of  the  convention  an- 
nounced the  other  day  that  there  was  to  be  a  demonstration  of  an 
automatic  safety  train  stop  at  Pittsburgh  tomorrow.  The  gentleman 
who  is  in  charge  of  that  has  placed  in  my  hands  invitations  to  any 
of  the  members  of  this  convention  who  want  to  attend,  and  I  shall  be 
very  glad  to  insert  the  names  of  any  member  of  this  convention  who 
would  like  to  attend  that  demonstration  at  Pittsburgh  tomorrow. 

AMENDMENT  OF   THE  ACT  TO  REGULATE  COMMERCE. 

Mr.  BURR,  of  Florida.  Mr.  President,  I  have  here  the  report  sub- 
mitted by  the  Committee  on  Amendment  of  the  Act  to  Regulate  Com- 
merce, of  which  committee  Commissioner  McChord  is  Chairman,  and 
which  report  was  a  matter  of  discussion  the  first  morning  we  met.  It 
has  been  amended  in  the  particulars  that  the  convention  seemed  on 
Tuesday  morning  to  desire  that  it  should  be  amended.  Commissioner 
McChord  asked  me  if  I  would  present  this  report  for  such  action  as 
the  convention  saw  fit  to  take. 

The  PRESIDENT.     What  are  the  amendments? 

Mr.  BURR,  of  Florida.  The  first  amendment  to  the  report  recom- 
mends that  there  be  a  penalty  for  a  failure  to  post  contemplated  rates 
at  the  time  the  proposed  tariffs  are  filed  with  the  Interstate  Commerce 
Commission ;  and  at  the  end  of  the  report  the  words  are  inserted  "and 
for  its  failure  so  to  do  that  a  penalty  be  imposed."  I  will  read  the 
last  sentence  of  the  report  so  that  you  will  understand  what  is  meant 
by  it.  "While  the  filing  of  the  proposed  schedule  with  the  Commis- 
sion is  in  a  way  a  notice  to  the  public,  yet  it  is  rarely  ever  brought 
home  to  the  individual  shipper;  and  the  suggestion  now  made  is  that 
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the  Act  be  so  amended  that  the  carrier  will  be  required  to  post  the 
proposed  schedule  in  all  of  its  stations  at  the  time  it  is  filed  with  the 
Commission,  and  for  its  failure  so  to  do  that  a  penalty  be  imposed." 

I  move  the  adoption  of  this  report  as  amended. 

Mr.  POWELL,  of  Nebraska.  Mr.  President,  Commissioner  Marble 
spoke  on  that  report,  when  it  was  presented  before.  I  have  had  some 
experience  in  these  matters  and,  it  seems  to  me,  the  Commission  ought 
to  consider  that  question  very  thoroughly.  The  Commission  itself  has 
allowed  the  carriers  the  privilege  of  filing  their  tariffs  in  a  few  large 
centers,  and  has  discontinued  the  practice  of  filing  them  in  each  one 
of  the  stations.  The  rate  men  here  and  the  Commissioners  who  have 
paid  attention  to  the  matter  know  that  it  is  very  difficult  to  get  these 
large  tariff  sheets  on  file  in  the  stations.  Congress  passed  a  law  im- 
posing a  penalty  of  $250  on  a  carrier  who  failed  to  give  the  correct 
rate,  and  in  our  territory  that  has  had  a  very  splendid  effect.  To 
place  an  added  burden  on  the  carriers,  and  possibly  interfere  with  the 
question  of  just  what  the  rate  should  be  at  a  given  time  is  a  very 
serious  matter,  in  my  estimation.  I  know,  in  our  state,  one  of  the 
main  things  we  have  been  able  to  point  to  and  to  put  into  effect,  is 
the  fact  that  the  Interstate  Commerce  Commission  has  made  it  so  that 
there  can  be  no  question  about  the  rate  that  is  in  effect  at  any  given 
lime.  As  I  understand  this  part  of  the  recommendation,  it  would 
leave  the  inference  that  there  might  be  more  than  one  rate  in  effect, 
by  reason  of  the  fact  that  you  have  to  file  the  schedules  in  the  station. 
It  is  almost  an  utter  impossibility  for  a  tariff  which  carries  the  vege- 
table rates  from  the  Southwest  into  all  the  Northwest  to  be  filed  in 
all  the  stations  within  30  days  time.  The  initial  rate  fixes  the  tariff, 
but  a  large  number  of  mailings  have  to  be  made,  and  in  my  opinion 
this  should  be  considered  very  carefully. 

The  PRESIDENT.  Suppose  you  move  to  postpone  further  consider- 
ation of  it.. 

Mr.  POWELL,  of  Nebraska.     I  make  that  motion. 

The  PRESIDENT.  Mr.  Burr,  do  you  accept  that  substitute  for  your 
motion  to  adopt  the  report  ? 

Mr.  BURR,  of  Florida.  This  report  has  been  submitted  to  this  con- 
vention for  three  days. 

The  PRESPDENT.  It  was  taken  back  by  the  Chairman  of  the  Com- 
mittee. 

Mr.  BURR,  of  Florida.  I  know  it  was  taken  back,  by  the  Chairman, 
after  it  had  been  read  and  discussed,  to  some  extent,  on  Tuesday  morn- 
ing. It  seems  to  me  we  have  had  ample  time  for  the  consideration  of 
the  amendments,  which  I  think  ought  to  be  sufficient. 
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Mr.  POWELL,  of  Nebraska.  If  it  was  of  enough  importance  for 
Commissioner  Marble  to  speak  about  it,  it  is  certainly  important 
enough  for  us  to  let  it  go  over  until  he  is  present. 

Mr.  AITCHISON,  of  Oregon.  I  was  the  original  protestor  against 
the  report,  as  it  was  at  first  presented.  An  examination  of  it  shows 
that  every  objection  that  was  raised  to  it  the  other  day  has  been  met 
by  these  amendments  to  the  report. 

Mr.  ESHLEMAN,  of  California.  That  is  my  understanding  that  .Mr. 
Marble  raised  his  objection  and  that,  as  Mr.  Burr  has  suggested,  the 
report  as  it  has  been  changed  now  fully  meets  Commissioner  Marble's 
objections. 

Mr.  STAPLES,,  of  Minnesota.    Mr.  Marble  will  not  be  here  tomorrow. 

Mr.  MEYERS,  Chief  Statistican  of  the  Interstate  Commerce  Com- 
mission. My  recollection  is  that  there  is  already  a  penalty  provided 
for  failure  to  post  the  tariffs. 

Mr.  THORNE,  of  Iowa.  The  whole  subject  was  threshed  out  in  the 
Senate,  about  the  shipper  recovering  damages  for  a  misquotation  of 
the  rate.  Mr.  Marble  brought  out  the  point  very  clearly. 

Mr.  POWELL,  of  Nebraska.  I  think  it  would  bear  consideration 
over  night  at  least. 

Mr.  BURR,  of  Florida.  This  penalty  attaches  for  failure  to  post 
these  tariffs  in  the  station  at  the  same  time  they  are  posted  with  the 
Interstate  Commerce  Commission.  That  is  the  penalty  recommended 
in  this  report.  It  does  not  go  into  the  question  of  the  penalty  now 
imposed  for  failure  to  post  in  the  stations  after  the  tariff  becomes 
effective.  The  object  of  filing  the  proposed  schedules  in  advance  of 
the  date  on  which  they  become  effective  is  simply  to  put  the  shippers 
on  notice,  so  that  if  they  fail  to  file  the  tariff  on  the  day  it  becomes 
effective,  then  snap  judgment  will  not  be  taken  on  the  shipper. 

Mr.  THORNE,  of  Iowa.  Is  it  definitely  understood  that  the  only 
penalty  you  are  speaking  of  is  the  general  penalty  provision  of  the 
statute,  and  not  the  personal  damages  which  may  be  recovered  by  the 
shipper  ? 

Mr.  BURR,  of  Florida.  The  shipper  would  still  have  the  same  right 
to  bring  an  action  that  he  has  now. 

Mr.  THORNE,  of  Iowa.  You  do  not  propose  to  make  any  change  in 
that? 

Mr.  BURR,  of  Florida.  This  is  not  a  penalty  to  go  to  the  shipper. 
It  is  a  penalty  that  would  be  imposed  by  the  Government. 

The  PRESIDENT.     Do  you  insist  on  your  motion,  Mr.  Powell  ? 

Mr.  POWELL,  of  Nebraska.  Yes.  You  are  laying  a  burden  on  the 
carriers  that,  in  my  opinion,  is  a  material  burden  and  is  not  going  to 
benefit  the  shipper.  From  our  experience  I  know  that  where  shippers 
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pay  attention  to  their  tariffs  and  have  facilities  for  doing  that,  they 
find  out  what  the  rates  are.  If  they  do  not,  they  get  the  legal  rate 
anyway,  and  you  do  not  add  one  iota  to  the  possibility  of  the  shipper 
getting  the  correct -rate  any  more  than  he  does  now,  but  you  do  add  a 
material  burden  to  the  carrier. 

The  PRESIDENT.     Is  there  a  second  to  the  motion  to  postpone  ? 

Mr.  HALL,  of  Nebraska.  I  second  Mr.  Powell's  motion.  I  am  not 
prepared  at  this  time  to  vote  on  that  amendment.  I  do  not  know  what 
the  amendment  is  even. 

The  PRESIDENT.  I  am  simply  asking  if  there  be  a  second  to  the 
motion  to  postpone. 

Mr.  HALL,  of  Nebraska.     Yes,  I  second  that  motion. 

The  PRESIDENT.  There  is  a  motion  by  Mr.  Burr,  of  Florida,  to 
adopt  the  report  as  amended,  and  a  motion  to  postpone  for  further 
consideration  made  by  Mr.  Powell,  of  Nebraska,  offered  as  a  substitute. 
The  question  is,  shall  the  second  motion  be  substituted  for  the  first  ? 

Mr.  BURR,  of  Florida.  It  will  take  but  a  moment  to  inform  the 
gentleman  from  Nebraska  what  the  amendment  is.  He  says  he  does 
not  understand  what  the  amendment  is.  You  can  show  it  to  him 
there,  from  the  paper. 

The  PRESIDENT.     You  are  more  familiar  with  it  than  I  am. 

Mr.  BURR,  of  Florida.  On  the  first  page,  the  bottom  line,  the  words, 
"that  a"  are  stricken  out  and  "a  penalty  for"  inserted.  On  the  top 
line  (advance  printed  copy)  you  will  find,  after  the  fifth  word,  "In- 
terstate Commerce"  added,  before  "Commission,"  and  all  of  the  words 
stricken  from  the  balance  of  that  line  and  the  next  two  lines. 

Mr.  HALL,  of  Nebraska.     How  is  that  now? 

Mr.  BURR,  of  Florida.  After  the  word  "Commission,"  on  the  top 
line,  all  of  the  words  on  the  balance  of  that  line  and  the  next  two  lines 
following  are  stricken  out.  Now  then,  at  the  bottom,  all  of  the  last 
line  is  stricken  out,  and  these  words  added.  "And  for  its  failure  so 
to  do  that  a  penalty  be  imposed." 

Mr.  POWELL,  of  Nebraska.  Mr.  President,  that  does  not  cure  my 
objection  to  this,  and,  if  the  members  here  feel  that  they  know  enough 
about  it  and  are  willing  to  vote  upon  it,  that  is  satisfactory  to  me. 

Mr.  ESHLEMAN,  of  California.  I  suggest  the  gentleman's  remedy 
is  to  vote  against  it  and  not  delay  the  proceeding.  If  we  understand 
what  it  is,  and  our  minds  are  made  up,  we  should  vote  upon  it  and  not 
delay.  I  am  very  anxious  to  take  up  Mr.  Kilpatrick's  report  tomorrow 
morning,  because  I  know  it  is  very  important. 

The  President.  Commissioner  Kilpatrick's  report  comes  up  next 
in  the  regular  order  anyway.  The  question  now  is  on  the  substitute 
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motion.  Shall  the  last  motion  made  be  substituted  for  the  motion  to 
adopt  the  report.  Those  in  favor  please  indicate  by  saying  aye,  and 
those  opposed  by  saying  no. 

The  motion  was  lost. 

The  PRESIDENT.  The  motion  now  is  on  the  mam  question,  shall  the 
report  as  amended  be  adopted.  Those  in  favor  say,  aye,  and  those 
opposed  no. 

The  motion  was  agreed  to. 

Mr.  STAPLES,  of  Minnesota.  Mr.  President,  in  behalf  of  Mr. 
Decker,  Commissioner  from  the  Second  District  of  New  York,  I  wish 
to  make  an  announcement.  This  is  done,  of  course,  in  his  absence. 
As  you  will  recall,  on  yesterday  this  Association  adopted  a  motion  pro- 
viding for  the  appointment  by  each  Commission  of  one  member  to 
represent  the  Commission  on  the  Committee  on  Express  Service  and 
Express  Rates. 

Mr.  Decker  has  been  asked  to  act  as  Chairman  of  that  commit  tec. 
and  he  has  provided  a  communication  which  is  to  be  sent  to  each  Com- 
mission, which  calls  for  or  announces  a  meeting,  to  be  held  in  Chicago, 
December  llth  next.  Mr.  Decker  requests  in  order  that  he  may  begin 
to  organize  and  get  this  committee  appointed  at  the  earliest  possible 
moment,  that  all  the  members  who  are  present  indicate  to  the  secretary 
whom  they  desire  from  their  Commission  to  represent  them  upon  this 
committee.  All  other  Commissions,  of  course,  will  have  to  be  reached 
through  correspondence,  but  this  will  relieve  the  members  present  of 
some  trouble,  and  will  promote  Mr.  Decker's  work. 

The  PRESIDENT.     What  is  your  pleasure,  gentlemen? 

Mr.  KILPATRICK,  of  Illinois.  I  move  that  we  adjourn  until  10.00 
o'clock  tomorrow  morning. 

The  PRESIDENT.  Allow  me  to  make  a  suggestion  before  I  put  that 
motion.  Would  not  9.00  o'clock  be  better,  as  we  have  a  lot  of  work  to 
do? 

Mr.  KILPATRICK,  of  Illinois.  I  will  change  it  to  make  it  9.00 
o'clock. 

The  PRESIDENT.  That  is  my  suggestion,  as  we  have  a  lot  of  work 
to  do,  and  it  is  the  last  day  of  the  convention. 

The  motion  was  duly  seconded,  and  upon  being  put  to  a  vote,  was 
lost. 

Mr.  STTTTSMAN,  of  North  Dakota.  I  move  that  we  adjourn  until 
10.00  o'clock  tomorrow  morning. 

The  motion  was  duly  seconded,  and  agreed  to. 

(Whereupon,  the  convention  adjourned  to  Friday,  October  31st, 
1913,  at  10.00  a.  m. 


FOURTH  DAY'S  PROCEEDINGS. 

Washington,  D.  C.,  October  31,  1913. 
The  convention  reassembled  at  10  o'clock  a.  m. 

The  PRESIDENT.  Mr.  Loveland  did  not  get  an  opportunity  to  ad- 
vance all  of  his  ideas  with  reference  to  the  report  yesterday  of  the 
Committee  on  Railroad  Taxes  and  Plans  for  Ascertaining  Fair  ^ralua- 
tion  of  Railroad  Property.  The  Chairman  of  that  Committee,  Mr. 
Maltbie,  has  handed  me  a  paper  prepared  by  Mr.  Loveland,  which  he 
would  like  to  have  incorporated  in  the  record  just  prior  to  the  action 
of  this  Association  upon  the  report.  If  there  be  no  objection  it  will 
be  inserted  in  the  record. 

Mr.  THORNE,  of  Iowa.  Is  it  a  reply  to  the  remarks  of  other  mem- 
bers ? 

The  PRESIDENT.  I  have  not  read  it.  If  you  want  to  take  the  time, 
we  can  have  it  read. 

Mr.  THORNE,  of  Iowa.  Can  you  not  pass  it  over  and  have  somebody 
read  it  ? 

Mr.  LOVELAND,  of  California.  It  is  a  reply  to  the  remarks  and 
criticisms  of  some  of  the  speakers. 

Mr.  THORNE,  of  Iowa.  If  it  is  a  reply  to,  or  criticism  of,  remarks 
made  by  other  members  of  the  Association,  they  ought  certainly  to 
have  the  privilege  of  hearing  the  reply.  Therefore,  I  suggest  that  it 
be  passed  over  for  the  present,  to  be  called  up  later. 

The  PRESIDENT.  If  we  pass  it  over  for  the  present,  it  may  not  be 
reached  again. 

Mr.  ESHLEMAN,  of  California.  I  have  read  it,  and  there  is  no  criti- 
cism of  anybody  in  it.  There  is  a  very  high  commendation  of  the 
gentleman  from  Iowa,  Mr.  Thorne. 

Mr.  THORNE,  of  Iowa.     Then  I  am  willing  to  have  it  go  in. 

Mr.  ESHLEMAN,  of  California.  We  have  missed  something  in  not 
having  heard  Mr.  Loveland  on  this  subject.  He  is  not  as  aggressive 
as  some  of  the  rest  of  us,  but  he  has  better  thoughts  than  some  of  us 
who  are  more  aggressive.  I  assure  you  there  is  no  reflection  on  any 
body. 

Mr.  THORNE,  of  Iowa.     I  have  no  objection  at  all. 
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The  PRESIDENT.  There  being  no  objection,  the  reply  of  Mr.  Love- 
land  will  be  incorporated  in  the  record  just  prior  to  the  action  on  that 
report. 

UNIVERSAL  FREIGHT  RATE  BASE  SHEET. 

The  PRESIDENT.  You  will  find  in  the  envelopes  which  have  been 
distributed  and  placed  on  the  chairs  a  proposition  for  a  universal 
freight  rate  base  sheet,  and  a  presentation  of  the  idea  of  uniform 
classification,  on  the  basis  of  ratios,  instead  of  classes,  prepared  by 
Mr.  E.  E.  Williams. 

REPORT  OF  COMMITTEE  ON  SAFETY  APPLIANCES. 

The  PRESIDENT.  We  will  now  listen  to  the  report  of  Mr.  Kilpat- 
rick,  Chairman  of  the  Committee  on  Safety  Appliances. 

Mr.  KILPATRICK,  of  Illinois.  Mr.  President,  I  will  preface  my 
report  with  an  explanation  of  why  it  is  a  personal  report,  and  not  the 
report  of  the  Committee,  at  all.  Since  coming  to  Washington  I  got 
in  touch  with  a  gentleman  who  was  appointed  a  member  of  my  com- 
mittee, and  he  explained  to  me  that  the  reason  why  he  had  not  ac- 
knowledged the  receipt  of  my  communications  to  him,  following  the 
last  meeting  of  the  Commission,  was  that  he  was  ill.  This  was  Mr. 
Bellamy,  of  Arkansas.  I  desire  to  retract  such  criticisms  as  I  have 
made  of  that  committee  in  general,  in  so  far  as  they  apply  to  Colonel 
Bellamy. 

Mr.  THORNE,  of  Iowa.  But  you  stand  by  your  criticisms  as  to  all 
the  other  members  of  the  committee? 

Mr.  KILPATRICK,  of  Illinois.  I  stand  by  them  as  to  all  the  other 
members. 

On  June  19th,  1913,  I  sent  a  letter  to  every  member  of  the  Com- 
mittee on  Safety  Appliances,  calling  their  attention  to  the  fact  of  their 
membership  on  this  Committee,  and  suggesting  the  desirability  of  a 
meeting  at  some  central  point.  Also,  asking  suggestions  as  to  the  date 
and  place  for  holding  such  a  meeting.  I  have  the  courtesy  of  a  reply 
to  this  letter  from  but  one  member  of  this  Committee,  the  Hon. 
H.  R.  Oglesby  of  Missouri,  who  advised  that  he  was  no  longer  con- 
nected with  the  Missouri  Commission. 

Under  these  circumstances,  I  have  prepared  a  report  which  can  in 
no  sense  be  taken  as  the  report  of  a  Committee,  but  as  my  own 
personal  views  of  matters  which  might  be  properly  presented  by  the 
Committee  of  which  I  am  Chairman. 

The  most  important  matter  to  .my  mind  along  the  line  of  Safety 
Appliances  at  the  present  time  is  the  installation  of  block  signals  on 
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the  railways  of  this  country,  and  the  application  of  a  rigid  discipline 
against  the  violation  of  signal  indications. 

In  this  connection,  it  might  be  well  to  call  your  attention  to  the 
reports  of  the  Interstate  Commerce  Commission  on  the  two  recent 
accidents  on  the  New  York,  New  Haven  and  Hartford  Railway,  which 
emphasizes  the  necessity  of  the  Block  Signal  rigidly  obeyed. 

A  phase  of  this  block  signal  installation  which  should  receive  special 
attention,  is  referred  to  in  the  report  of  the  Interstate  Commerce  Com- 
mission on  the  North  Haven  accident,  1ST.  Y.,  N.  H.  and  H.  R.  R. 
and  that  is  an  advance  signal  should  be  installed  in  connection  with 
every  block  with  an  overlap  which  would  prevent  its  release  until  the 
preceding  train  had  passed  a  sufficient  distance  into  the  block  so  that 
the  following  train  would  be  enabled  to  stop.  In  the  case  of  obscure 
sections  and  of  certain  sections  where  the  density  of  traffic  make  it 
necessary,  the  semaphore  poles  ought  to  carry  two  blades,  one  to 
govern  the  block  upon  which  the  train  is  entering  and  one  to  govern  the 
next  succeeding  block. 

A  most  interesting  editorial  in  the  Engineering  News,  Volume  70, 
No.  14,  of  date  October  2,  1913,  entitled: 

"A  Comparison  of  Railway  Casualties  in  Great  Britain  and  the 
United  States"  on  page  672,  the  following  statement  appears : 

"As  has  been  many  times  shown  in  these  columns,  there  can  be  little  doubt  that 
•the  remarkable  safety  with  which  British  Railways  are  operated,  especially  with 
respect  to  freedom  from  collisions,  is  due  to  the  universal  use  of  the  absolute 
block  system.  For  more  than  a  generation,  practically  all  of  the  railway  lines 
of  Great  Britain  have  been  operated  on  the  absolute  block  system.  Its  use 
was,  in  fact,  made  compulsory,  by  the  Board  of  Trade  nearly  thirty  years  ago. 
As  far  back  as  1881,  five-sixths  of  the  double-track  railway  mileage  in  Great 
Britain  was  equipped  with  absolute  block  signals.  For  many  years  the  Board 
of  Trade  published  in  each  annual  report,  statistics  of  interlocking  and  block- 
signal  equipment  on  all  British  railways.  In  the  year  1894,  the  last  year  for 
which  statistics  are  available,  99.6%  of  the  total  mileage  of  double  track  railway 
in  Great  Britain  was  worked  on  the  absolute  block  system.  Of  8550  miles  of 
single  track  railway,  7296  miles  were  worked  on  the  absolute-block  system  and 
412  on  the  train-staff  system.  On  770  miles  remaining,  the  system  of  operation 
was  such  that  only  one  locomotive  under  steam  (or  two  coupled)  was  allowed 
on  the  road  at  one  time,  a  system  of  operation  under  which  obviously  collisions 
would  be  impossible. 

"It  is  said,  we  are  aware,  that  even  where  the  block  system  is  in  use  on 
American  railways,  enginemen  do  not  observe  it  with  the  same  unvarying 
fidelity  as  British  locomotive  runners.  It  is  usual  to  ascribe  this  to  a  difference 
in  the  discipline  here  and  abroad.  There  is,  however,  yet  another  reason.  The 
British  locomotive  runner  has  been  accustomed  practically  all  his  life  to  operating 
under  the  block  system  and  nothing  else.  Day  after  day,  and  year  after  year, 
every  mile  that  he  travels  on  the  railway,  he  is  guided  by  the  signal  indications. 
He  knows  that  the  block  signals  and  the  block  signals  alone,  protect  his  life  and 
the  lives  of  his  fellow  employes  and  the  passengers  under  his  care. 

"In  contrast  with  this,  on  a  large  precentage  of  American  Railways,  the  engine 
runner  in  the  cab  has  run  under  the  block  system  only  a  few  years — perhaps  only 
a  few  months.  Sometimes,  there  are  two  or  three  different  kinds  of  block  signals 
in  the  course  of  a  run.  Often  part  of  his  run  is  under  block  signals  and  parts 
is  not.  Even  where  the  block  signal  system  is  in  use,  his  superior  officers 
emphasize  their  lack  of  confidence  in  it  by  continuing  the  old  rules  for  back 
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flagging.  These  are  among  the  contributing  causes  which  cause  a  percentage  of 
error  in  signal  observance  on  American  railways  that  is  doubtless  far  higher  than 
prevails  in  Europe. 

"It  has  seemed  to  us  worth  while  to  set  down  these  facts,  because  their  lesson 
to  American  Railways  and  to  the  American  public  is  so  important  that  they  ought 
to  be  widely  known.  In  our  issue  of  September  II,  we  took  occasion  to  emphasize 
the  lesson  which  the  disastrous  collision  at  North  Haven  ought  to  teach,  with 
respect  to  the  improvement  of  American  Block-signaling  practice. 

"It  is  greatly  to  be  regretted  that  some  prominent  railway  officials  and  some 
technical  journals  have,  either  through  ignorance,  or  intention,  attempted  to 
cloud  the  facts  in  the  case,  and  divert  public  attention  from  the  really  vital  feature 
of  the  disaster.  It  is  for  this  reason  especially,  that  we  have  deemed  it  worth 
while  to  set  down  above  what  the  official  statistics  show  with  respect  to  the 
relative  casualties  in  railway  travel  here  and  in  Great  Britain,  and,  in  connection 
with  this,  the  long  period  in  which  the  absolute-block  system  for  the  prevention 
of  collisions  has  been  in  practically  universal  use  there." 

In  this  connection,  permit  me  to  call  your  attention  to  still  another 
phase  of  block  signal  installation,  and  that  is  the  desirability  of  some 
form  of  automatic  train  control.  Everyone  will  admit  that  the  inter- 
locking systems  at  grade  railroad  crossings  are  an  absolute  necessity 
in  modern  railway  operation  and  yet,  how  can  we  reconcile  our  ideas 
of  "Safety  First"  with  a  device  that  under  certain  circumstances  pro- 
vides for  deliberately  opening  the  main  track  and  throwing  a  train 
into  the  ditch  with  a  possible  loss  of  life  and  an  inevitable  damage  to 
rolling  stock  and  road  bed  of  many  hundreds  of  dollars,  when  there  are 
devices  which  under  like  circumstances  would  immediately  operate  the 
train  brake  and  bring  the  train  to  a  stand  .before  reaching  the  danger 
point. 

Permit  me  to  say  that  I  have  had  some  personal  experience  in  this 
matter.  I  was  going  from  Chicago  to  Springfield  on  the  Diamond 
Special  on  the  Illinois  Central  Kailway.  We  were  due  in  Springfield 
at  between  3.40  and  4  o'clock  in  the  morning.  I  was  asleep  in  the 
sleeper  and  when  we  came  near  to  Springfield  the  train  stopped  for  a 
long  time.  So  I  looked  out  and  was  unable  to  locate  myself  and  I 
finally  got  up  and  dressed,  and  went  to  the  porter  of  the  car,  and  asked 
him  what  the  trouble  was.  He  said  he  really  did  not  know,  so  I  got 
out.  It  was  a  dark  winter  morning,  and  I  walked  down  alongside  the 
train.  When  I  got  down  to  the  engine  I  found  it  lying  on  its  side 
in  the  ditch,  with  nobody  in  sight  anywhere  at  all.  So  I  walked  on 
further  and  found  we  were  at  a  crossing  of  the  Wabash  Railroad  about 
five  miles  out  of  Springfield.  I  went  down  to  the  tower,  and  went  up 
and  interviewed  the  towerman.  He  said  he  had  lined  up  the  route 
for  the  Diamond  Special,  and  before  we  came  a  freight  train  on  the 
\Yabash  came  along,  stopped  at  the  home  signal,  whistled,  and,  finally, 
after  having  waited  some  little  time,  they  sent  their  head  breakman 
down  to  the  tower  to  ascertain  the  cause  of  the  delay.  As  soon  as  In- 
stepped  on  the  stairs  to  go  up  into  the  tower,  the  towerman,  who 
frankly  admitted  that  he  had  been  asleep,  jumped  up  on  his  feet  and 
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grabbed  the  first  lever  within  reach,  which  happened  to  be  the  lever 
covering  the  derail  on  the  Illinois  Central  Line.  At  that  time  the 
Diamond  Special  was  almost  on  top  of  the  derail.  The  consequence 
was  that  the  engine  was  turned  over  into  the  ditch.  At  the  time  when 
I  got  to  the  engine,  both  the  engineer  and  fireman  were  on  their  way 
to  the  office. 

That  there  are  devices  of  this  kind  in  successful  operation  is 
beyond  question  and  to  emphasize  this  feature,  permit  me  to  quote 
from  an  article  which  appears  in  the  Railway  Age-Gazette  No.  14, 
dated  October  3rd,  1913,  pages  625,  626  and  627,  entitled  "Signaling 
Conditions  on  the  Pennsylvania"  by  A.  H.  Rudd,  its  Signal  Engineer, 
where,  among  other  things,  he  says: 

"On  our  Manhattan  terminal,  which  is  the  best  signaled  piece  of  railroad  in  the 
world,  we  have  automatic  signals  through  the  Hudson  river  tunnels  in  both 
directions,  and  we  have  automatic  stops.  The  signals  are  so  arranged  that  by 
throwing  a  lever  in  the  big  cabin  at  the  terminal,  and  another  at  the  Hackensack 
drawbridge,  five  miles  away,  we  can  reverse  the  traffic.  If  trains  have  been 
running  west  and  have  passed  out  of  the  block  we  lower  all  the  automatic  stops 
and  put  them  out  of  business  for  westbound  trains,  and  throw  into  service  the 
automatic  stops  and  signals  for  eastbound  trains.  We  operate  two  or  three 
trains  that  way  daily  in  order  to  be  sure  that  every  thing  is  working  properly. 
That  is  the  only  place  where  we  use  the  automatic  stop.  The  one  we  are  using 
is  the  Hill  automatic  stop,  and  is  comprised  of  three  parts,  like  all  Gaul.  The 
first  part  was  invented  by  Mr.  Kinsman,  as  near  as  I  can  get  at  it,  and  the  Union 
Switch  &  Signal  Company  arranged  for  its  use.  I  may  not  be  right.  I  do  not 
want  a  libel  summons,  but  that  is  what  I  have  heard.  They  have  adapted  it  to 
the  electro-pneumatic  cylinder  which  Mr.  Kinsman  did  not  invent.  We  decided 
that  we  would  not  put  stops  outside  because  the  interference  with  snow  and  ice 
might  be  troublesome.  The  principal  object  was  to  prevent  the  angle  cock  on 
the  train,  which  when  hit  opens  the  train  line,  from  being  interfered  with  by 
lumps  of  coal  and  crossing  planks  and  things  of  that  kind  lying  along  the  road. 
So  we  decided  to  install  it  in  the  tubes  only.  The  committee  made  their  recom- 
mendations to  the  committee  on  yards  and  terminals.  And  they  approved  it. 
Then  it  was  put  up  to  the  big  committee,  the  joint  committee  on  the  operation 
of  the  yards  and  stations  and  structures.  They  approved  it.  With  all  that 
tremendous  influence  back  of  it,  it  is  no  wonder  that  the  vice-president  and  the 
president  approved  it.  We  equipped  all  our  electric  locomotives  and  all  our 
multiple  unit  power  and  sent  a  trial  train  out  on  the  Long  Island.  The  first 
trip  it  struck  a  piece  of  crossing  plank  and  got  stopped;  and  then  we  made  the 
discovery  that  even  if  we  had  only  put  the  trips  in  the  tunnels  the  trains  that  ran 
outsMe  might  hit  things.  We  did  not  reach  this  conclusion  by  synthesis  or 
analysis,  but  by  hard  knocks.  Then  Mr.  Hill  started  to  see  if  he  could  develop 
something,  and  he  did. 

"It  is  a  mighty  ingenious  proposition  and  is  working  with  very  satisfactory 
results  on  our  trains  today.  So  WHEN  SOME  PEOPLE  TELL  US  THERE  is  NO  SATIS- 
FACTORY AUTOMATIC  STOP  WE  HAVE  TO  SAY  THAT  IF  YOU  WANT  THAT  KIND  OF  THING 
WE  HAVE  JUST  THE  KIND  OF  THING  YOU  WANT.  I  don't  believe  we  want  it  for 
general  use  for  a  good  many  years.  Where  you  have  mixed  traffic,  it  will  tie 
up  your  railroad.  The  conditions  on  the  Interborough  and  in  our  tubes  today 
are  ideal  for  an  arrangement  of  that  kind.  Trains  are  run  at  approximately 
the  same  speed  and  the  same  spacing  in  the  rush  hours,  and  the  same  class  of 
trains  and  equipment,  high-class  passenger  trains,  no  slow  drags  or  shifting  move- 
ments. 

"After  we  have  got  our  roads  signaled  with  what  money  we  have  left,  after 
we  have  paid  the  income  tax  and  the  other  taxes  and  the  excessive  expenditures 
which  we  are  compelled  to  pay  because  of  new  laws ;  after  we  have  got  rid 
of  all  the  grade  crossings  in  New  Jersey  at  our  own  expense  and  done  a  few 
other  little  things  that  need  fixing,  and  have  tried  out  discipline;  and  our  safety 
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committees  have  done  their  work;  and  after  the  enginemen  have  become  awakened 
to  the  honor  of  their  profession,  and  to  the  fact  that  good  men  are  being 
imperilled  when  the  careless  and  slovenly  men  are  protected  and  backed  up ; 
after  the  men  get  so  that  they  feel  tha,t  that  they  should  weed  out  the  poor  men — 
and  there  are  a  few — with  the  improved  discipline  and  improved  feeling,  99  of 
100  of  the  accidents  and  collisions  which  might  be  prevented  by  automatic  stops 
will  be  eliminated.  After  we  have  done  all  of  those  things,  if  our  safety  first 
movement  will  not  take  care  of  the  balance  then  I  think  the  time  will  come 
to  try,  not  automatic  stops  which  apply  the  emergency,  but  a  speed  control  that 
will  take  care  of  the  speed  as  soon  as  it  reaches  a  given  limit." 

These  things  being  true,  is  it  not  of  vastly  more  importance  to  take 
steps  to  avert  collisions  and  derailments  than  to  provide  steel  cars  to 
mitigate  the  fatalities  almost  inevitably  consequent  upon  and  resulting 
from  such  collisions.  In  this  connection  Mr.  Slason  Thompson  in 
charge  of  the  Bureau  of  Railway  News  and  Statistics  under  date  of 
September  27,  1913,  makes  statement  as  follows: 

"TRESPASS   LAWS    MORE   NEEDED  THAN   STEEL  CARS. 
Fatalities  Charged  to  United  States  Railways  in  23  Years,  1800  to  1912  Inclusive. 

Killed  Per  Cent. 

Trespassers     103,566  53.8 

Employes  through  their  own   fault  or  mischance 40,497  25.7 

Other  persons  through  their  own   fault  or  mischance 18,328  9.5 

Employes   in    accidents    to    trains (a)  13,630  7.1 

Passengers  through  their  own  fault  or  mischance 4,219  2.2 

Passengers    in    accidents    to    trains 3,302  1.7 

Total   for  23   years    192,542       100.0 

ANALYSIS. 

Through    their    own    fault   or    mischance 175,610        91.2 

In  accidents  to  trains   16,932          8.8 

(a)     Of  these,  at  least  50  per  cent  are  due  to  the  negligence  or 

carelessness  of  the  victims. 

So  long  as  legislators,  commissions  and  critics  rivet  their  attention  on  steel  cars, 
which  may  cause,  but  never  avert  a  collision  or  derailment,  the  tale  of  railroad 
fatalities  will  grow  along  the  line  of  the  greatest  percentage  of  causes." 

To    further    emphasize    the    statement    of    Mr.   Thompson,  I  have 
inserted  here  some  figures  prepared  by  Mr.  Ralph  C.  Richards,  Gen 
eral  Claim  Agent  of  the  Chicago  and  North  Western  Railway  and  who 
is  the  originator  of  the  "Safety  First"  movement : 

"Because  this  is  the  only  civilized  country  in  the  world  that  does  not  prohibit 
trespassing  on  railroad  tracks,  in  twenty  years — 

86,733  trespassers  were  killed, 
94,646  trespassers  were  injured. 


181,379 — Total  trespassers  killed  and  injured  on  the  railroads  of  this 
country. 

Divided  as  follows : 

25,000  young  people  under  18  years  of  age,  residing  in  the  vicinity  of 
accident — many  of  them  under  10  years  of  age. 

36,276  tramps  and  hobos. 

120,103  citizens  of  the   locality  in  which   the  accident  occurred — most 
wage  earners. 
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Why  not  make  laws  the  enforcement  of  which  would  stop   this   slaughter? 
It   would  cost  the  public  less   to  enforce   such  laws  than   it   does   to  pick  up 
and  bury  the  dead  and  care   for  cripples." 

It  is  hardly  necessary  to  make  any  comment  either  on  the  statement 
of  Mr.  Thompson  or  Mr.  Eichards  as  they  speak  all  too  eloquently  of 
the  enormous  destruction  of  human  life,  due  primarily  to  criminal  care- 
lessness of  the  people  themselves  and  from  which  they  need  the  protec- 
tion of  the  law. 

OVERHEAD  AND  SIDE  CLEARANCES. 

One  of  the  things  that  has  engaged  the  attention  of  the  Illinois  Com- 
mission, has  been  an  endeavor  to  reach  a  standard  for  overhead  and 
side  obstructions.  A  great  many  accidents  are  caused  by  overhead 
bridges  and  umbrella  sheds  at  industrial  plants  and  the  Illinois  Com- 
mission has  a  rule  of  not  less  than  twenty-two  (22)  feet  clearance  for 
all  overhead  obstructions  measured  from  the  top  of  the  rail  to  the 
lowest  point  overhead. 

The  greatest  difficulty  is  from  the  side  obstructions,  coal  sheds,  load- 
ing platforms,  water  cranes,  mail  cranes  and  switch  stands,  etc.,  and 
it  is  absolutely  necessary  before  fixing  a  standard  rule  to  cover  lateral 
clearances,  that  there  must  be  a  maximum  width  established  for  all 
equipment.  At  the  present  time  there  are  all  sorts  and  sizes  of  cars, 
and  no  maximum  has  yet  been  fixed  as  to  the  width  either  at  roof  or 
floor,  so  that  any  rule  adopted  today,  may  be  of  no  value  tomorrow 
and  the  railroads  themselves  are  far  apart  as  to  car  dimensions.  In 
order  to  adopt  a  uniform  code  of  rules  for  clearances,  it  would  seem 
advisable  to  adopt  some  method  to  establish  a  maximum  width  for  all 
equipment  used  by  railroads. 

One  of  the  important  things  accomplished  by  this  Association  has 
been  to  adopt  as  near  as  possible,  a  uniformity  of  procedure  and 
statistical  reports  for  the  express  purpose  of  making  comparisons  which 
would  be  based  exactly  alike.  As,  for  instance,  the  form  for  annual 
reports  of  railroad  companies,  nearly  all  of  the  States  having  adopted 
the  forms  of  the  Interstate  Commerce  Commission.  It  has  been  sug- 
gested to  me  that  a  uniform  system  of  accidents  reports  to  be  used  by 
the  Interstate  Commerce  Commission  and  all  of  the  States  would  be  a 
further  step  in  the  right  direction.  Take  for  instance,  the  Chicago 
and  North  Western  Railway,  which  operates  in  nine  different  states  and 
the  forms  for  accident  reports  and  the  rules  governing  their  use,  no 
two  of  which  are  alike.  Or,  the  Illinois  Central  Railroad  Com- 
pany, operating  in  eleven  different  states  in  like  condition.  Would  it 
not  be  well  to  adopt  a  uniform  system  so  that  the  forms  used  and  the 
basis  of  information  would  be  alike  in  all  cases  ? 
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It  might  be  well  to  call  attention  to  the  final  report  of  the  Block 
Signal  and  Train  Control  Board  to  the  Interstate  Commerce  Commis- 
sion, under  date  of  June  29th,  1912. 

On  Pages  9  and  10,  they  deal  with  automatic  Train  Stops,  and  after 
five  years  of  investigation  they  summarize  their  recommendations  as 
follows : 

1.  The  compulsory  adoption  by  all  interstate  railroads  of  the  block 
system.     That  system  has  long  since  passed  out  of  the  experimental 
stage.     As   regards   the  manual   block   system    this   recommendation 
implies  the  careful  selection  and  thorough  training  of  the  block  signal- 
men and  the  constant,  regular  and  thorough  inspection  of  signal  opera- 
tion and  methods.     The  automatic  block  system  must  be  carefully  and 
thoroughly  installed  and  constantly  inspected. 

2.  The  development  of  the  automatic  train  stop  has  proceeded  far 
enough  to  warrant  the  expectation  that  by  its  use  greater  safety  can  be 
secured  in  the  operation  of  trains.    Railroads  should  be  given  to  under- 
stand that  the  automatic  train  stop  must  be  developed  by  them  as 
rapidly  as  possible. 

3.  Railroad  tracks  should  be  properly  inclosed  and  the  laws  against 
trespassing  thereon  enforced.     Grade  separation  should  be  encouraged 
and  in  certain  localities  required. 

In  my  opinion  it  is  not  well  to  deal  with  too  many  different  items 
in  a  report  of  this  kind.  To  my  mind,  do  one  thing  at  a  time  and  do  it 
well.  The  most  crying  need  at  the  present  time  is  the  control  of  trains, 
not  by  a  time  limit  as  is  employed  by  a  number  of  roads,  and  means 
absolutely  nothing  as  a  protection,  as  was  clearly  demonstrated  in  the 
Kinmundy  wreck  on  the  Illinois  Central  Railroad,  but  an  absolute 
space  limit  carefully  defined  by  block  signals  and  rigidly  enforced  and 
if  necessary,  further  protected  by  an  automatic  train  stop. 

I  trust  that  this  Association  will  take  some  definite  action  looking 
towards  the  enforcement  of  the  recommendations  contained  in  this 
report. 

Since  writing  this  report  I  find  an  editorial  in  the  "Railway  Age- 
Gazette"  of  date  October  17,  1913,  entitled  "The  Flagging-  Rule  and 
its  Enforcement,"  which  closes  on  page  697  with  the  following  words : 

"Because  of  what  may  be  called  the  extreme  conservatism  of  the 
American  railroad  mind,  difficult  questions  in  train  operation  have 
usually  been  settled,  if  settled  at  all,  only  by  the  slow  process  of  waiting 
for  error  to  die  a  natural  death.  The  foregoing  observations  are  pre- 
sented as  a  suggestion  that  here  is  one  difficult  question  which  ought 
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to  be  settled  by  some  faster  process.  If  they  have  the  appearance  of 
a  highly  colored  argument,  fabricated  by  a  pessimist,  that  should  only 
make  it  the  easier  for  the  optimist  to  establish  the  optimistic  view. 

It  was  not  the  intention  to  lengthen  this  long  article  by  going  into 
the  question  of  a  remedy  for  the  nagging  disease,  but  it  will  be  allow- 
able, perhaps,  to  recall  two  suggestions;  one  by  a  former  superintend- 
ent of  the  Erie,  affecting  lines  worked  by  the  manual  block  system, 
and  the  other  by  officers  of  roads  equipped  with  automatic  signals, 
where  automatic  stops  have  been  used. 

The  Erie  man,  arguing  with  his  fellow  officers,  who  stood  up  for 
the  value  and  importance  of  nagging,  said:  '"Very  well;  if  our  block 
signals  must  be  supplemented  by  flag  and  torpedoes,  let  us  have  the 
block  signal  man  go  down  stairs,  after  each  train,  and  put  torpedoes 
on  the  track  and  stand  there  with  his  hand  flag.  If  the  flagging  on 
the  ground  is  necessary  it  is  necessary  at  a  great  many  places  and 
times  where  we  cannot  trust  the  train  flagman,  or  the  conductor,  or 
both  of  them  to  decide  just  what  to  do;  and  the  logical  course  is  to 
have  this  flagman,  whose  location  is  known  and  who  can  be  reached 
at  any  time  by  the  trainmaster,  do  the  work  in  a  business-like  manner." 

The  other  suggestion  is  from  officers  of  the  Interborough  Rapid 
Transit  Company,  New  York,  the  Boston  Elevated,  Boston  and  the 
San  Francisco-Oakland  Terminal  Lines.  It  is  to  the  effect  that  the 
automatic  stops  on  those  lines  have  cured  the  motormen  of  their  care- 
lessness. The  testimony  of  Paul  Winsor,  of  the  Boston  Elevated, 
heretofore  given  in  the  'Railway  Age-Gazette,'  is  quite  definite,  to  the 
effect  that  over-running  of  signals  has  been  abolished.  This  'point  is 
mentioned  here,  not  by  way  of  advocating  automatic  train  stops,  but 
as  evidence  of  the  peculiar  value  of  anything  which  aids  in  enforcing 
strict  discipline.  Many  will  say  that  the  automatic  stop,  as  a  means 
of  applying  brakes,  is  an  undesirable  thing ;  but  as  a  means  of  convinc- 
ing runners  that  every  disobedience  will  be  detected,  it  is  a  very  valu- 
able thing.  Experience  with  derailing  switches,  •  and  'smash'  signals 
at  drawbridges,  gives  weight  to  this  view.  The  problem  of  securing 
obedience  at  all  signals  may  be  in  many  respects  different  on  the  ordi- 
nary railroad  from  what  it  is  on  the  Boston  Elevated,  with  its  mode- 
rate speeds;  but,  nevertheless,  Mr.  Winsor's  testimony  is  not  to  be 
lightly  brushed  aside." 

Also  in  the  October  number  of  "Public  Service  Regulation,"  page 
539,  a  quotation  from  the  report  of  Chief  Safety  Appliance  Inspector 
Belnap  on  the  investigation  of  the  collision  of  the  Pennsylvania  R.  R. 
at  Tyrone,  Pa.,  reading  as  follows: 
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AUTOMATIC    TRAIN    STOP. 

"This  accident  again  calls  attention  to  the  necessity  for  some  form 
of  automatic -train  stopping  device.  The  signals  installed  at  this  point 
were  of  the  most  modern  type,  the  signal  system  was  very  complete, 
and  there  seems  to  be  no  question  but  that  the  signals  operated  properly. 
The  engineman  of  train  No.  13  was  a  man  of  long  experience;  the  fire- 
man had  been  in  the  employ  of  this  company  as  a  fireman  for  about 
11  years,  and  his  record  was  good,  and  the  assistant  road  foreman  of 
engines  was  riding  on  the  engine.  Yet  all  three  of  these  experienced 
men  failed  to  observe  a  caution  signal  indication,  the  engineman  failed 
to  obey  a  danger  signal  indication,  and  the  collision  resulted. 

A  consideration  of  accidents  of  this  character  which  have  occurred 
within  the  past  two  years  leads  inevitably  to  the  conclusion  that  even 
the  most  complete  and  modern  system  of  fixed  signals  is  not  adequate 
under  all  circumstances  to  insure  the  safe  operation  of  trains.  While 
it  is  true  that  under  the  automatic  block  system,  such  as  was  in  use 
where  this  accident  occurred,  the  possibility  of  the  occurrence  of  errors 
likely  to  lead  to  disaster  is  greatly  reduced  as  compared  with  the  train- 
order  system  and  the  manual  block  system,  even  the  most  modern  sys- 
tem of  fixed  signals  does  not  guard  against  nor  provide  any  protec- 
tion against  failure  of  enginemen  properly  to  observe  and  obey  the 
signal  indications." 

Also  two  other  quotations  as  follows : 

"In  this  connection  attention  is  called  to  the  statement  contained  in 
the  commission's  twenty-sixth  annual  report  that: 

'The  problem  of  the  introduction  of  means  to  neutralize  the  effects 
of  human  error  is  one  for  which  no  specific  solution  can  be  offered.  It 
involves  considerations  and  details  pertaining  to  purely  local  circum- 
stances and  conditions  of  operation  which  each  railroad  must  settle  for 
itself.  It  is  probable  that  in  many  places  the  use  of  some  form  of  an 
automatic  stop  device  might  properly  be  regarded  as  necessary  to  the 
safe  operation  of  trains.' 

And  in  the  Commission's  report  on  the  wreck  at  Westport,  Conn., 
it  was  stated  that : 

"When  a  diversion  from  the  lookout  for  a  few  seconds  on  the  part 
of  an  engineer,  caused  by  perhaps  some  imperative  duty  to  be  per- 
formed on  the  machinery  in  the  inside  of  his  cab,  may  cause  disaster 
to  his  train  and  death  to  his  passengers,  there  should  be  no  hesitancy 
in  actively  taking  up  the  perfection  and  installation  of  such  supplemen- 
tary appliances  as  will  bring  the  train  to  a  stop  where  danger 

threatens. Wreck  prevention  is  the  highest  duty  of  railroads.— 

To  adequately  satisfy  their  obligations  to  passengers,  railroads  should 
avail  themselves  of  the  use  of  some  workable  automatic  train  stop. — 
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Supplemental  to  this  report,  I  want  to  say  that  I  have  had  some  ex- 
perience in  train  operation.  I  commenced  as  a  railroad  brakeman  in 
1867,  when  we  used  the  pin  coupler  and  the  strong  arm  brake.  I  have 
been  closely  associated  with  train  operation,  both  as  a  brakeman,  as  a 
conductor,  as  a  trainmaster,  and  as  a  train  dispatcher  and,  for  16  years 
past,  as  the  Secretary  of  the  Illinois  Commission.  While  I  hold  no 
brief  for  any  automatic  stop  company,  I  think  I  have  a  right  to  say 
that  something  ought  to  be  done  in  taking  care  of  the  passengers,  not 
after  you  have  thrown  them  into  the  ditch,  but  in  the  first  place,  in 
securing  for  them  safety  of  transportation  over  the  lines  of  this 
country.  Every  gentleman  here  expects  to  go  home,  and  you  figure 
out  just  exactly  what  time"  you  are  due  to  arrive  at  a  certain  point, 
and  you  wire  to  your  correspondent  there  that  you  want  to  meet  him 
at  a  certain  time,  and  you  expect  to  be  there  at  that  time.  There  are 
a  great  many  circumstances  that  might  change  that.  You  might 
reach  there  an  hour,  or  two,  or  three  hours  late,  and  what  you 
might  say  in  regard  to  the  railroad  over  which  you  travel  would  not 
look  well  in  print.  The  fact  remains  that  the  train  operator,  the  engi- 
neer and  fireman  and  all  the  others  connected  with  the  operation  of 
the  train  are  up  against  a  continuous  and  wonderful  number  of  circum- 
stances that  might  prevent  you  reaching  your  destination  on  time.  To 
assist  them  in  doing  this  work,  to  protect  not  only  themselves,  but  the 
lives  of  the  traveling  public,  I  think  is  one  of  the  very  important 
things  that  this  Association  ought  to  take  into  consideration. 

I  was  very  much  surprised  and  enlightened  by  the  very  academic 
discussion  on  rates  and  rate-making  held  before  this  Association,  but 
there  came  into  my  mind  the  consideration  that  the  basis  of  all  rates 
and  rate-making  was  neither  the  initial  value  of  the  property,  its  re- 
production cost,  nor  a  great  many  other  things,  when  we  are  consider- 
ing what  is  of  the  first  importance.  Railroad  companies  ought,  by 
your  order,  to  be  compelled  to  put  into  operation  for  the  protection  of 
the  people  of  this  country  a  very  large  number  of  safety  appliances 
which  cost  money,  and  you  ought  to  secure  for  the  railroad  companies 
a  fair  measure  of  compensation  for  the  services  that  they  render,  to 
permit  them,  and  to  require  them,  to  put  in  these  safety  appliances 
at  the  earlist  possible  date.  (Applause.) 

The  PRESIDENT.  Gentlemen,  we  have  heard  the  report  of  the  Com- 
mittee on  Safety  Appliances.  What  is  your  pleasure? 

Mr.  THOKNE,  of  Iowa.  Mr.  President,  I  have  been  trying  to  do  two 
things  at  once,  but  I  have  listened  with  great  interest  to  the  remarks 
of  the  Chairman  of  this  Committee.  I  think  it  is  about  time  for  this 
Association  to  adopt  the  railroad  motto  of  "Safety  First."  At  the  next 
meeting  of  this  Association  I  should  like  very  much  to  hear  the  report 
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on  Safety  Appliances  early  in  the  session.  It  exceeds  everything  else 
in  h'nal  importance.  I  think  we  owe  our  thanks  to  the  Chairman  of 
this  Committee  for  his  painstaking  study  and  careful  review  of  the 
situation  before  us.  I  move  that  the  report  be  accepted  and  adopted. 

Mr.  LOVELAND,  of  California.  Mr.  President,  it  occurs  to  me  that 
Mr.  Kilpatrick  has  presented  this  matter  in  a  thoughtful  and  interest- 
ing form,  and  I  earnestly  approve  the  commendatory  words  which  have 
been  uttered  by  Mr.  Thome;  but,  I  believe  that  the  time  is  soon  com- 
ing when  we  will  go  even  farther  than  Mr.  Kilpatrick  has  recom- 
mended. Personally,  I  have  about  arrived  at  the  opinion  that  I  will 
welcome  and  approve  all  legislation  which  will  prevent  the  building 
of  any  single-track  road  through  a  populous  section.  The  toll  that  is 
demanded  in  life  and  in  damage  to  property  and  equipment  would  go 
far  toward  off-setting  the  extra  initial  cost,  and,  I  believe,  that  is  a 
matter  that  will  soon  engage  the  attention  of  thoughtful  men. 

I  want  to  ask  Mr.  Kilpatrick  to  refer  to  the  paragraph  on  page  two 
of  the  printed  report  which  says: 

"On  770  miles  remaining,  the  system  of  operation  was  such  that 
only  one  locomotive  under  steam  (or  two  coupled)  was  allowed  on  the 
road  at  one  time,  a  system  of  operation  under  which  obviously  collis- 
ions would  be  impossible." 

I  want  to  ask  if  that  is  correctly  quoted,  and  if  only  one  engine,  or 
two  coupled,  were  allowed  on  770  miles  of  road  at  one  time. 

Mr.  KILPATRICK,  of  Illinois.  These  770  miles  of  road  were  not  all 
one  continuous  line.  They  were  branch  lines,  most  of  them  running 
to  industries,  coal  mines,  and  things  of  that  kind  off  from  the  main 
line  of  road,  and  possibly  not  more  than  20  or  25  miles  involved  in 
any  one  particular  movement. 

Mr.  LOVELAND,  of  California.  Does  that  mean  that  only  one  engine 
is  allowed  on  one  lateral  at  the  same  time. 

Mr.  KILPATRICK,  of  Illinois.  No,  it  means  that  when  you  start  a 
train  from  one  terminal,  nothing  else  is  allowed  on  the  line  until  that 
train  gets  to  the  other  terminal.  No  train  or  engine  is  allowed  on  that 
piece  of  road  until  this  first  train  has  arrived  at  its  destination. 

The  PRESIDENT.  Are  you  ready  for  the  question,  on  the  motion  of 
the  gentleman  from  Iowa,  Mr.  Thome,  that  the  report  be  received,  and 
its  recommendations  adopted? 

Mr.  KILPATRICK,  of  Illinois.  Mr.  President,  it  has  occurred  to  me 
that  it  might  induce  some  of  our  brethren  here  to  have  a  better  under- 
standing of  what  I  have  said,  if  they  had  personal  experience  as  to 
the  necessity  for  better  safety  appliances.  One  of  the  Commissioners 
from  South  Carolina,  coming  to  this  convention  a  year  ago,  was  in 
a  collision  on  one  of  the  lines  of  road;  and,  while  he  was  not  very 
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seriously  injured,  his  head  was  driven  up  against  the  top  of  the  berth 
and,  when  he  came  here,  his  spine  was  about  three  inches  shorter  than 
it  was  when  he  started.  I  do  not  know  whether  it  has  gone  back  to 
its  normal  length  since  that  time  or  not. 

Mn.  SAGUE,  of  New  York.  I  am  very  much  interested  in  the  por- 
tion of  the  report, which  relates  to  the  overlap.  For  a  long  time,  I 
have  felt  that  the  standard  signal  system  is  somewhat  lacking  in  the 
fact  that  the  overlap  is  not  ordinarily  provided.  In  the  report  of  the 
Committee  on  Rails  and  Equipment  the  question  of  the  overlap  is  re- 
ferred to,  and  particularly  because  the  New  York  Commission  has 
had  an  examination  made  of  the  signalling  system  on  the  Fort  Wayne 
lines  of  the  Pennsylvania.  On  that  system  the  overlap  is  used,  and 
it  is  reported  to  be  operating  very  successfully.  It  is  reported  to  have 
prevented  rear  end  collisions,  to  have  done  a  great  deal  to  reduce  the 
high  tension  of  operation,  and  to  make  it  easier  for  the  officers  to  sleep 
nights.  My  feeling  is  that  the  installation  of  the  overlap  in  connec- 
tion with  the  advance  signal  which  Mr.  Kilpatrick  so  strongly  favors, 
would  have  prevented  some  of  the  accidents  on  the  New  Haven  Sys- 
tem. I  am  fully  aware  that  the  great  majority  of  operating  men  and 
signal  engineers  in  this  country  will  not  agree  with  me  on  that  subject. 
They  feel  that  the  installation  of  two  stop  signals  and  a  caution  signal, 
which  is  the  system  used  on  the  Fort  Wayne  lines  of  the  Pennsylvania, 
will  simply  encourage  engineers  to  run  by  signals,  and  there  is  much 
to  be  said  on  that  side  of  the  question.  However,  after  six  years'  ex- 
perience in  the  investigation  of  accidents  in  New  York  State  and  dis- 
cussion with  various  railway  men  on  the  subject,  I  feel  that  the  over- 
lap is  a  substantial  addition  to  safety.  I  hope  that  some  report  will 
be  made,  either  by  the  Board  of  Train  Control,  or  possibly  By  a  Com- 
mission appointed  by  the  President,  or  by  some  other  body  which  will 
have  authority  to  investigate  every  element  in  which  safety  is  in- 
volved, especially  in  the  matter  of  rear  end  collisions.  I  am  inclined 
to  think  that  when  such  a  board  reports,  the  question  of  the  overlap 
will  be  given  great  weight.  When  the  overlap  is  adopted,  if  it  ever 
is,  I  think  we  will  find  that  such  a  measure  of  safety  against  rear  end 
collisions  has  been  secured  in  connection  with  surprise  tests,  and  care- 
ful checking  of  the  engine  men,  that  the  questions  of  automatic  stops 
and  of  steel  cars  will  sink  into  subordinate  importance.  It  seems  to 
me  the  questions  of  first  importance  before  us  are  what  is  the  proper 
method  of  keeping  trains  apart,  and  how  much  warning  should  be 
given  to  engineers  of  approaching  danger.  I  am  very  much  inclined 
to  think  that  the  question  of  long  cross  overs  vs.  short  cross  overs  is  of 
minor  importance,  and  that  various  other  things  that  are  frequently 
brought  into  this  discussion  are  of  minor  importance.  The  first  thing 
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is  to  give  the  engineer  good  tools  to  work  with.  That  means  tin  ad- 
vance signal  at  a  suitable  distance  away  from  the  home  signal,  and  an 
overlap,  either  a  full  block  overlap  such  as  is  used  on  the  Fort  Wayne, 
or  a  partial  overlap  as  suggested  by  Air.  Kilpatrick,  and  when  we  have 
that,  it  will  be  a  long  step  in  the  right  direction.  With  that  system 
installed,  I  feel  that  these  other  elements  which  involve  such  great 
expense  will  become  matters  of  minor  'mportance. 

Mr.  HALL,  of  Nebraska.  I  should  like  to  ask  Mr.  Kilpatrick  if 
he  is  prepared  to  explain  the  difference  between  the  double  electric 
block  system  of  the  Union  Pacific  and  that  which  is  used  by  the 
Pennsylvania  ? 

Mr.  KILPATRICK,  of  Illinois.  I  am  not,  for  the  reason  that  I  do  not 
know  what  block  signal  is  in  use  on  either  one  of  the  lines.  There  are 
a  very  large  number  of  different  methods  of  block  signalling.  I  have 
in  mind  the  block  signal  system  installed  on  the  Chicago  &  Alton  Rail- 
road in  the  state  of  Illinois,  which  provides  a  bonded  rail  for  about 
1200  or  1400  feet  in  advance  of  the  signal,  and  the  signal  is  normallv 
at  danger.  The  system  there  is  such  that  when  the  engineer  comes  in- 
to the  bonded  district,  if  the  signal  does  not  clear  and  show  him  thai 
the  block  in  advance  of  him  is  unoccupied,  but  stays  ;it  daneer,  lie  must 
stop  before  he  reaches  the  signal. 

Mr.  HALL,  of  Nebraska.     He  simply  has  the  one  signal. 

Mr.  KILPATRICK,  of  Illinois.     It  is  an  advance  signal. 

Mr.  HALL,  of  Nebraska.     A  caution  signal? 

Mr.  KILPATRICK,  of  Illinois.  No,  it  is  an  absolute  block.  It  is  a 
danger  signal.  It  shows  either  that  the  block  he  is  approaching  is 
occupied  or  that  it  is  clear.  Then,  in  the  case  of  the  Illinois  Central, 
for  instance,  in  the  southern  part  of  Illinois  where  the  curves  are  very 
frequent,  where  the  country  is  hilly  and  the  road  is  up  and  down,  we 
have  a  signal  post  with  two  arms,  which  shows  to  the  engineer  on 
approaching  the  block  whether  both  the  block  he  is  entering  and  the 
block  beyond  that  are  clear. 

Mr.  HALL,  of  Nebraska.  The  Nebraska  Railway  Commissioners 
had  occasion  to  make  an  investigation  of  the  Union  Pacific  System. 
While  the  Commission  made  certain  recommendations,  yet  they  found 
that  the  Union  Pacific  System  was  one  that  seemed  to  be  ideal  in  its 
mechanical  operation.  Of  course,  as  you  all  know,  the  Union  Pacific 
System  is  double-tracked,  and  the  roadbed  is  of  a  very  high  standard. 
The  electric  block  signal  system  is  such  that  the  engineer  approaching 
the  block  has  a  double  warning.  And,  by  the  way,  the  distance  apart 
of  those  block  signals  depends  upon  the  character  of  the  road  at  a 
particular  point.  If  it  is  a  long  straight  track,  with  no  cuts  or  other 
obstructions  to  obscure  the  view,  the  blocks  are  longer.  If  there  are 
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short  curves,  and  points  where  the  view  is  obscured,  then  the  blocks  are 
shortened  proportionately.  Upon  approaching  a  block,  if  the  engineer 
sees  the  lower  light  yellow,  he  knows  that  in  the  second  block  ahead 
of  him  somebody  has  laid  an  iron  rod  across  the  track,  or  there  is  a 
hand  car  across  the  track,  or  there  is  a  train  on  the  track.  He  knows 
that  there  is  a  mechanical  connection  made  between  those  two  rails 
in  the  second  block  ahead,  which  is  operating  that  light.  When  he 
sees  the  yellow  lower  light,  which  in  the  daytime  would  be  the  lower 
cross  arm,  he  knows  there  is  something  in  the  second  block  ahead.  He 
also  knows  that,  at  the  next  signal  light  he  comes  to,  the  lower  light 
will  be  yellow  and  the  upper  light  red  instead  of  green.  In  that  sys- 
tem, the  green  light  is  the  clear.  Now,  that  reduces  it  purely  to  the 
human  element.  If  the  engineer  runs  by  a  yellow  light  and  does 
not  see  it,  or  pays  no  attention  to  it,  and  also  runs  by  the  next  one- 
when  he  conies  to  it,  where  the  lower  light  will  be  yellow  and  the 
upper  light  red,  if  he  runs  by  that  one,  of  course,  he  is  running  into 
death.  There  is  no  question  about  that  proposition.  That  signal  sys- 
tem is  such  that  if  anything  gets  out  -of  order  in  the  electrical  or 
mechanical  part  of  it,  the  arm  automatically  drops  by  the  action  of 
gravity,  so  that  the  signal  is  automatically  set  at  danger,  because  the 
end  of  the  crossarm  next  to  the  light  is  much  heavier  than  the  tail  end 
of  the  crossarm.  It  is  so  constructed  that  ice  and  sleet  and  such  things 
as  that  cannot  get  into  the  bearings  so  as  to  prevent  its  operation. 

One  night  last  March  there  was  a  severe  blizzard  blowing  across  the 
western  end  of  Nebraska,  and  two  passenger  trains  were  coming  in 
from  the  west,  to  a  little  station.  The  head  passenger  train  had  pulled 
into  the  station  and  stopped.  The  engineer  of  the  following  train, 
knowing  that  there  was  a  passenger  train  ahead  of  him,  ran  onto  a 
yellow  light.  He  immediately  cut  his  steam,  knowing  that  in  the 
second  block  ahead  there  was  a  train.  He  came  to  the  next  block  and 
it  was  all  green  again.  He  knew  that  whatever  was  ahead  of  him 
had  moved  on.  He  came  to  the  next  one  and  saw  yellow  again.  I 
said,  "What  did  you  do  when  you  came  to  the  next  one?"  He  said, 
"That's  where  I  am  up  against  it."  He  did  not  see  it.  He  said,  "In 
a  moment  I  saw  red,  and  then  I  hit  the  end  of  the  sleeper."  That  was 
simply  a  case  caused  by  the  severe  storm  blowing,  and  the  engineer 
trying  to  get  over  the  road.  There  was  nothing  wrong  with  the  sig- 
nals. They  all  admitted  that  The  electric  block  system  was  work- 
ing perfectly.  That  gets  right  down  to  the  human  element  that  enters 
into  all  things.  The  only  thing  that  could  have  averted  that  accident 
would  have  been  some  automatic  stop  that  would  have  thrown  on  the 
emergency  regardless  of  the  engineer,  whether  he  was  dead,  asleep,  or 
absent-minded. 
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On  the  very  same  night,  almost  at  the  same  minute,  150  miles  west, 
on  the  Union  Pacific,  two  freight  trains  ran  together  under  the  same 
conditions  and  circumstances,  in  that  same  storm.  The  engineer  ad- 
mitted that  he  went  by  a  signal  post  without  seeing  it,  and  that,  on  the 
last  one  he  did  see,  the  lights  were  burning.  I  said,  "You  might 
just  as  well  have  pulled  your  curtain  down  in  your  cab,  and  have  gone 
around  rocky  points  and  other  places  where  your  view  was  obscured, 
where  you  knew  you  could  not  see  the  lights."  He  said  "Yes,  that 
is  true.  I  had  a  car  of  stock,  trying  to  get  them  into  the  division  with 
a  heavy  storm  blowing.  I  was  trying  to  get  in."  But  he  would  not 
have  gone  into  the  end  of  the  other  train,  and  killed  five  people  and 
more  than  five  hundred  sheep,  and  mashed  up  cars  and  property,  if 
there  had  been  some  automatic  stop  that  would  have  stopped  him 
regardless  of  the  storm. 

I  do  not  want  to  say  anything  in  regard  to  the  Union  Pacific,  be- 
cause it  has  certainly  been  one  of  the  most  successful  railroads  in  the 
United  States  in  the  prevention  of  accidents.  At  the  same  time,  I  shall 
heartily  welcome  some  automatic  stop  system  that  will  prevent  such 
accidents,  regardless  of  the  human  element. 

Mr.  AITCHISON,  of  Oregon.  I  move  that  hereafter  all  addresses 
with  respect  to  matters  before  the  convention  be  limited  to  five  minutes, 
and  that  no  member  be  allowed  to  speak  twice  on  the  same  subject  with- 
out the  consent  of  two-thirds. 

The  PRESIDENT.     There  is  a  motion  pending  already. 

Mr.  AITCHISON,  of  Oregon.  Then,  I  will  withdraw  my  motion 
temporarily. 

The  PRESIDENT.  Are  you  ready  for  the  question  on  the  motion  to 
adopt  the  report  of  the  Committee  on  Safety  Appliances? 

The  motion  was  unanimously  agreed  to. 

Mr.  AITCHISON,  of  Oregon.     Now,  I  renew  my  motion. 

The  PRESIDENT.  You  have  heard  the  motion  of  the  gentleman  from 
Oregon  that  speeches  be  limited  to  five  minutes.  I  understand 
that  means  speeches  by  others  than  those  who  present  the  papers  or 
reports. 

Mr.  AITCHISON,  of  Oregon.     Certainly. 

The  PRESIDENT.  The  question  is  on  the  motion  to  limit  speeches 
to  five  minutes  each. 

The  motion  was  unanimously  agreed  to. 

REPORT  OF  COMMITTEE  ON  STATISTICS  AND  ACCOUNTS. 

The  PRESIDENT.  The  next  matter  to  be  taken  up  is  the  report  of 
the  Committee  on  Statistics  and  Accounts,  of  which  Mr.  B.  H.  Meyer, 
of  the  Interstate  Commerce  Commission,  is  Chairman. 
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Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent, I  wish  to  call  attention  to  a  correction  on  page  3  of  the  report 
as  printed  (advanced  copy).  In  the  third  paragraph,  in  the  first  line, 
strike  out  the  word  "the"  and  substitute  the  word  "a,"  so  it  will  read 
"We  believe  that  if  the  cost  of  service  is  to  continue  to  be  a  determin- 
ing factor,"  etc. 

I  move  that  the  report  of  the  Committee  on  Statistics  and  Ac- 
counts be  received  and  printed,  and  that  the  recommendations  therein 
contained,  with  respect  to  the  appointment  of  special  committees,  be 
referred  to  the  Executive  Committee,  with  power  to  act. 

In  explanation  of  that  motion,  I  wish  to  say  that  many  if  not  all 
of  us  here  spent  all  day  Monday  listening  to  the  discussion  of  ques- 
tions with  which  this  report  deals.  I  do  not  ask  for  the  adoption  of 
the  report,  because  it  is  obvious  that,  on  some  of  these  questions, 
serious  differences  of  opinions  exist,  and  we  cannot  gain  anything  by 
adopting  the  report,  because,  if  we  believe  in  promoting  that  work,  we 
must  do  complete,  specific  work,  and  that  is  being  done,  I  believe,  as 
fast  as  it  .is  practicable  to  push  it  under  present  circumstances.  For 
that  reason,  I  hope  it  will  be  agreeable  to  the  convention  to  dispense 
with  the  reading  of  the  report. 

Mr.  HENSHAW,  of  Oklahoma.     I  second  the  motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion  of  the 
Chairman  of  the  Committee  on  Statistics  and  Accounts,  that  the  rec- 
ommendations of  the  report  be  referred  to  the  Executive  Committee, 
with  power  to  act.  Does  that  state  it  correctly? 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.     Yes. 

The  PRESIDENT.  Is  there  any  discussion  on  this  motion  ?  The 
motion  was  agreed  to. 

The  PRESIDENT.     The  report  will  be  printed. 

The  report  of  the  Committee  on  Statistics  and  Accounts  is  as  fol- 
lows: 

Necessarily  this  report  had  to  be  written  before  October  27th,  the 
day  assigned  by  the  Interstate  Commerce  Commission  for  a  public 
discussion  of  questions  which  fall  directly  within  the  range  of  the 
activities  of  this  Committee.  Various  subjects  which  we  are  advised 
will  be  discussed  then  might  well  receive  attention  here.  A  digest  of 
the  deliberations  of  that  day  will  doubtless  be  made  available  to  mem- 
bers of  this  Association,  and  in  view  of  that  expectation  we  beg  to  be 
permitted  to  refer  to  those  proceedings  as  a  substantial  part  of  our 
present  report. 
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ANALYSIS   OF   EXPENSES. 

Since  our  last  report,  renewed  attention  has  been  given  to  the  analysis 
of  expenses  among  the  several  branches  of  railway  services.  It  is 
curious  that  in  all  the  years  of  discussion  of  this  subject,  no  compre- 
hensive statement  appears  as  to  the  actual  practice  of  the  railroads  in 
this  matter.  For  the  purpose  of  obtaining  such  a  statement,  the  Inter- 
state Commerce  Commission  by  formal  order  (Special  Report  Series 
Circular  No.  16)  required  all  operating  carriers  having  a  revenue  of 
$1,000,000  or  more  to  state  the  extent  to  which  and  the  manner  in 
which  they  separate  their  operating  expenses  between  freight  service 
and  passenger  service. 

The  result  of  this  inquiry  is  exceedingly  interesting.  It  appears 
that  the  universal  requirement  from  all  large  carriers  that  an  analysis 
of  this  kind  be  regularly  made  would  not  be  so  much  of  an  innovation 
as  one  might  be  led  to  think  from  some  of  the  discussions,  since  at 
the  present  time  such  an  analysis  is  made  regularly  for  their  own  pur- 
poses by  carriers  whose  aggregate  mileage  is  about  one-half  of  the  total 
mileage  operated  by  the  large  roads  in  the  United  States.  In  addition, 
roads  operating  together  about  15,000  miles  made  a  complete  separation 
•of  their  operating  expenses  in  this  circular,  but  apparently  do  not  do 
so  regularly  for  their  own  purposes.  Furthermore,  a  large  number 
of  additional  roads  separate  their  important  transportation  accounts 
between  freight  service  and  passenger  service,  although  not  doing  so 
for  items  under  Maintenance  of  Way  and  Structures.  Altogether,  we 
have  been  surprised  at  the  widespread  extent  of  this  practice  of  analyz- 
ing expenses  between  freight  service  and  passenger  service. 

In  justice  to  the  opponents  of  cost  accounting  it  should  be  under- 
stood that  most  of  the  roads  which  separate  their  expenses  between 
freight  and  passenger  traffic  do  so  as  a  measure  of  efficiency  in  operat- 
ing and  not  for  measuring  the  reasonableness  of  the  rates. 

There  is  great  need  for  standardizing  the  practice  to  which  reference 
has  been  made.  The  most  common  rule  for  separating  common 
expenses  is  that  of  train  miles,  but  other  bases  are  also  used  such  as 
locomotive  mileage,  car  mileage,  etc.  There  is  also  need  for  standardiz- 
ing the  practice  with  respect  of  those  items  which  are  regarded  as 
directly  assignable,  for  it  is  apparent  from  these  reports  that  some  roads 
make  these  assignments  with  much  greater  thoroughness  than  other 
roads. 

Generally  speaking,  it  may  be  said  that  when  the  accounting  has  been 
suitably  planned,  at  least  two-thirds,  and  perhaps  more,  of  the  operat- 
ing expenses  can  be  separated  either  directly  or  on  reasonably  convinc- 
ing bases  of  apportionment.  The  percentage  obviously  depends  in  part 
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on  the  nature  of  the  traffic.  An  all  freight  road  can  apportion  100 
per  cent,  of  its  expenses  to  freight.  The  Erie  entered  73.3  per  cent, 
of  its  operating  expenses  in  columns  calling  for  expenses  caused  by 
either  service  alone.  For  the  Pennsylvania  Lines  West  the  correspond- 
ing figure  was  72.2  per  cent. 

The  question  is,  should  a  separation  of  expenses  between  freight 
service  and  passenger  service  be  introduced  into  our  annual  reports  ? 
A  negative  answer  has  been  given  to  this  question  since  our  last  annual 
meeting  by  a  committee  of  the  American  Association  of  Railway  Ac- 
counting Officers,  in  the  following  words : 

Resolved,  That  this  subcommittee  concurs  in  the  view  expressed  by  the  special 
committee  on  corporate,  fiscal  and  general  accounts  in  the  year  1906,  and  that 
this  subcommittee  after  due  and  deliberate  consideration,  reiterates  that  no  fixed 
rule  for  the  division  of  common  expenses  between  freight  and  passenger  can  be 
devised  which  will  be  equitable  to  all  carriers,  to  the  same  carrier  under  all  con- 
ditions, or  to  all  divisions  of  the  same  carriers;  and  be  it  further 

Resolved,  That  the  attention  of  the  Commission  be  called  to  the  fact  that  even 
the  partial  separation  suggested  by  the  Commission  of  stating  the  amount  of 
expense  directly  assignable  to  freight  or  to  passenger  will  involve  some  additionnl 
expenses  to  the  carriers,  with  no  appreciable  benefit  to  the  Commission. 

We  venture,  however,  to  suggest  that  the  opposite  conclusion  is  not 
yet  to  be  abandoned.  Theoretical  opinion  is  showing  some  tendency 
to  be  more  favorable  to  the  cost  of  service  principle,  and  the  argument 
for  a  system  of  cost  accounting  is  strengthened  by  a  consideration  of 
the  nature  of  the  questions  with  which  regulating  bodies  have  to  deal. 
To  be  called  upon  to  say,  not  only  what  railroads  as  a 
whole  should  be  allowed  to  earn,  but  more  particularly  what  the 
freight  business  shall  earn  as  against  the  passenger  business,  or  the 
express  business,  or  the  mail  business,  is  to  be  confronted  by  questions 
which  many  contend  admit  of  no  final  answer  except  the  answer  of 
cost.  Railroad  representatives  have  appeared  time  and  again  before 
committees  of  Congress,  before  courts,  and  before  commissions  with 
cost  estimates  trying  to  convince  these  bodies  that  this  or  that  rate  was 
too  low  or  not  too  high.  It  may  be  argued  that  these  cost  estimates 
are  made  at  the  request  of  lawyers,  and  what  lawyers  do  is  what  the 
courts  require  or  what  lawyers  think  the  courts  require. 

Up  to  the  present  time  the  courts  have  not  shown  any  inclination 
to  discontinue  considering  cost  as  an  important  factor  in  the  ultimate 
determination  of  a  rate. 

We  believe  that  if  cost  of  service  is  to  continue  to  be  a  determining 
factor  in  measuring  the  reasonableness  of  rates,  it  is  time  that  the 
division  of  expenses  among  the  several  branches  of  the  service  should 
be  threshed  out  to  a  finality.  In  some  manner,  the  combined  wisdom  of 
engineers,  accountants,  statisticians,  economists,  operating  officials,  and 
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representatives  of  commissions  should  be  concentrated  upon  this 
problem  with  the  hope  of  establishing  authoritative  rules  for  the  divi- 
sion of  expenses. 

TERMINAL  EXPENSES. 

A  system  of  accounting  designed  to  permit  of  the  analysis  of  expenses 
between  freight,  passenger,  and  other  services,  should  provide  for  a 
division  of  expenses  between  terminal  and  road  operations.  A  number 
of  state  commissions,  in  correspondence  with  your  committee  have 
expressed  especial  interest  in  the  separation  of  revenues  and  expenses 
along  state  lines  and  in  view  of  recent  court  decisions  we  think  little 
argument  is  needed  on  this  point ;  but  before  anything  satisfactory  can 
be  achieved  along  this  line,  we  believe  it  is  necessary  to  have  a  separa- 
tion of  expenses  between  terminal  and  road  operations. 

The  present  accounting  classifications  do  not  do  all  that  can  be  done 
in  this  direction,  nor  has  the  practice  of  the  railroads  fully  developed 
in  this  respect.  We  find  that  nothing  like  a  comprehensive  separation 
between  terminal  and  road  operations  is  obtainable  from  the  accounts. 
At  the  larger  freight  stations  certain  labor  costs  of  handling  freight 
are  kept  by  many  roads,  and  for  the  larger  freight  yards  average  operat- 
ing expenses  per  car  are  calculated,  but  these  are  not  complete  costs, 
as  they  relate  only  to  certain  labor,  fuel,  and  other  yard  expenses.  An 
informal  statistical  circular  was  sent  out  by  the  Interstate  Commerce 
Commission  during  the  past  year  to  the  larger  roads  in  order  to  obtain 
what  information  was  available  along  these  lines.  While  these  returns 
are  interesting  in  themselves,  they  cannot  yield  that  comprehensive 
separation  between  terminal  and  road  operations  which  is  required  for 
purposes  of  railroad  regulation.  For  maintenance  of  way,  the  separa- 
tion is  feasible  because  the  two  kinds  of  operation  can  be  marked  off 
by  physical  boundaries,  generally  speaking,  although  there  are  obvi- 
ously certain  items  which  would  be  common 'as  between  ternrnal  and 
road.  Equipment  expenses  are  logically  divisible,  but  the  division 
offers  practical  difficulties  because  it  is  not  easy  to  say  what  part  of 
car  repairs  is  made  necessary  by  road  wear  and  what  part  by  damage 
during  switching  in  the  yard.  In  the  general  account,  transportation, 
yard  and  road  expenses  are  largely  separated  in  the  existing  classifica- 
tion. General  and  traffic  expenses  would  be  overhead  expenses  to  be 
apportioned.  These  are  but  suggestions  of  the  nature  of  the  problem. 
Such  a  separation  would  be  of  service,  not  only  in  the  separation  of 
state  and  interstate  expenses,  but  also  in  making  allowance  for  the 
distance  factor  in  rate  making. 
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These  two  analyses  between  freight,  passenger,  and  other  services, 
and  between  terminal  and  road  operations,  are  so  fundamental  that  we 
think  the  statistical  efforts  of  this  association  might  well  be  concentrated 
on  them.  It  was  suggested  in  the  presidential  address  at  our  last 
meeting  that  a  special  committee  should  be  appointed  to  consider  these 
subjects  (page  21  of  the  1912  proceedings).  We  wish  to  endorse  this 
idea  because  it  is  quite  evident  that  neither  this  association  nor  its 
standing  committee  on  statistics  can  deal  with  this  matter  in  the  neces- 
sary detail. 

The  chief  function  of  your  standing  committee  would  rather  seem 
to  be  to  keep  you  informed  of  what  has  been  accomplished  along  statis- 
tical lines.  In  the  exercise  of  this  function  your  committee  addressed 
letters  to  the  various  state  commissions  asking  for  a  report  of  progress 
on  their  statistical  investigations  on  the  subjects  indicated  in  our  last 
report.  It  appears  that  a  number  of  states  are  giving  attention  to  the 
matter  of  train  delays  (California,  Georgia,  Kansas,  New  York,  and 
Oregon).  Two  report  that  they  are  giving  attention  to  terminal 
expenses  .  (Washington,  and  especially,  Nebraska).  California  has 
made  definite  efforts  to  deal  with  the  vexatious  subject  of  traffic  statis- 
tics. Other  states  are  pursuing  various  lines  of  statistical  work  begun 
at  different  times  in  the  past.  The  Interstate  Commerce  Commission, 
in  addition  to  the  matters  mentioned  above,  has  also  made  efforts  to 
devise  a  comprehensive  scheme  of  traffic  statistics  and  to  revise 
thoroughly  its  annual  report  form,  including  that  much  debated  page 
relating  to  wage  statistics;  but  these  matters  have  not  been  carried  to 
completion.  These  subjects  of  traffic  and  wage  statistics  are  so  per- 
plexing and  difficult  that  special  committees  of  this  associatioi  might 
well  be  appointed  to  study  them  either  independently  or  in  cooperation 
with  others  who  are  at  work  on  them. 

NOTE:  At  the  time  of  printing,  only  three  members  of  the  committee 
had  submitted  their  suggestions  regarding  the  above  report.  It  must 
therefore  be  regarded  subject  to  change.  The  members  of  the  com- 
mittee are: 

B.  H.  MEYEE,  Chairman, 

Washington,  D.  C. 
GEORGE  A.  HENSHAW,  Oklahoma. 
H.  J.  WINNETT,  Nebraska. 
W.  C.  WISHART,  New  York. 

C.  A.  RADCLIFFE,  Ohio. 
THOMAS  YAPP,  Minnesota. 
C.  I.  STURGIS,  Illinois. 
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REPORT  OF  COMMITTEE  ON  SHIPPERS'  CLAIMS. 

The  PRESIDENT.  The  next  report  to  be  taken  up  is  that  of  the 
Committee  on  Shippers'  Claims,  of  which  Committee  Mr.  Halford 
Erickson,  of  Wisconsin,  is  Chairman.  It  happens  that  there  is  no 
member  of  that  Committee  present,  but  I  have  received  the  following 
telegram  from  Mr.  Erickson: 

"Madison,  Wis.,  Oct.  29. 
"Hon.  O.  P.  Gothlin, 

"Care  Interstate  Commerce  Commission,  Washington,  D.  C. 
"I  regret  that,  owing  to  trial  in  court  of  express  cases  and  other 
work,  I  cannot  attend  convention.     Kindly  see  to  it  that  my  report 
for  Committee  on  Claims  and  paper  on  Valuation  and  Eate  of  Re- 
turns, which  I  forwarded  to  you,  are  directed  to  the  proper  channels. 

"HAT/FORD  ERICKSON/' 

The  SECRETARY.  Copies  of  the  report  for  all  the  members  of  the 
Committee  have  been  sent  to  me.  I  have  been  unable  to  deliver  them, 
for  the  reason  that,  as  stated  by  the  President,  none  of  the  members 
are  present. 

The  PRESIDENT.  There  is  also  a  letter  from  Mr.  Erickson,  ad- 
dressed to  a  member  of  the  Committee  whom  he  supposed  would  be  in 
Washington,  which  came  prior  to  the  telegram.  That  letter  is  as  fol- 
lows: 

"Madison,  Wis.,  October  25,  1913. 
"Hon.  H.  T.  Clarke,  Jr., 

"Member  of  R.  R.  Commission  of  JSTebraska, 

"Washington,  D.   C. 
"Dear  Sir : 

"Enclosed  please  find  report  of  the  Committee  on  Shippers'  Claims. 
You  will  notice  that  this  report  covers  not  ony  shippers'  claims,  but 
personal  injuries  and  damages.  The  latter  two  subjects  do  not  strictly 
come  within  the  work  of  the  Committee  on  Claims,  but  owing  to  the 
fact  that  all  matters  of  this  kind  are  very  closely  related,  I  thought  it 
best  to  submit  a  few  comments  on  each.  Kindly  look  the  report  over 
and  submit  such  comments  as  you  may  have  to  make  thereon  either  to 
myself  or  to  Mr.  Connolly,  secretary  of  this  Association. 

"Yours  very  truly, 

"HALFORD  ERICKSON/' 

The  PRESIDENT.  I  am  also  advised  that  there  are  some  resolutions 
to  be  presented  in  connection  with  this  report.  Those  resolutions 
are  as  follows : 

"Whereas  certain  forms  are  under  consideration  by  carriers  and 
shippers,  one  for  use  in  presenting  loss  and  damage  claims  against 
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carriers,  and  the  other  for  overcharge  claims,  with  the  purpose  of  es- 
tablishing uniformity  in  the  investigation  and  settlement  of  claims ; 
and 

" Whereas,  a  uniform  blank  with  uniform  requirements  will  do 
much  to  enable  carriers  to  properly  and  promptly  investigate  and 
settle  claims,  and  thereby  insure  better  service  to  the  public  and 

"Whereas,  it  is  thought  that  the  approval  of  the  National  Associa- 
tion of  Railway  Commissioners  would  have  great  force  in  securing 
universal  usage; 

"THEREFORE,  BE  IT  RESOLVED:  That  this  Association  gives  its  ap- 
proval to  the  idea  of  standard  and  uniform  forms,  and  recommends 
their  general  use." 

Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent, the  division  of  Carriers'  Accounts  of  the  Interstate  Commerce 
Commission  has  been  giving  a  good  deal  of  attention  to  the  records  of 
the  carriers  with  regard  to  the  handling  and  payment  of  claims.  The 
Commission  has  never  assumed  jurisdiction  of  loss  and  damage  claims 
as  such,  and  it  has  never  assumed  that  it  has  the  right  or  power  to 
say  that  the  measure  of  the  damage  upon  a  given  shipment  is  a  certain 
amount  of  money ;  but  the  records  of  the  carriers  indicate  very  clearly 
that  there  are  differences  in  the  manner  of  investigating,  handling  and 
disposing  of  the  claims  of  various  shippers.  I  believe  I  am  fully  cor- 
rect in  saying  that  some  carriers  pay  the  claims  of  some  claimants 
pending  investigation.  In  other  words  they  pay  and  then  investigate, 
assuming  that  if  the  investigation  shall  demonstrate  that  the  payment 
was  incorrect,  the  balances  will  be  adjusted  later.  As  to  other  claim- 
ants' investigations  that  seem  sometimes  almost  interminable  are  in- 
sisted upon  before  payments  are  made.  Claims  are  made  in  various 
and  different  forms,  and  some  slight  omission  or  deficiency  in  the 
manner  of  presenting  the  claim  may  be  the  excuse  for  a  long  delay 
and  considerable  annoyance  in  handling.  We  have  urged  upon  the 
carriers  action  in  this  matter,  both  in  the  direction  of  uniformity  in 
the  method  of  handling  claims  and  in  the  expedition  in  disposing  of 
them.  The  representatives  of  this  division  of  the  Interstate  Commerce 
Commission  have  held  numerous  conferences  with  representatives  of 
the  carriers'  claim  departments  and  accounting  departments,  with  the 
result  that  those  conferences  have  devised  new  blanks  of  the  form 
suggested  in  the  resolution.  The  representatives  of  the  carriers  who 
were  about  to  take  up  the  consideration  of  these  blanks  with  the  repre- 
sentatives of  the  shippers,  through  the  National  Industrial  Traffic 
League,  asked  that  we  give  our  tentative  approval  of  those  blanks  in 
advance  of  the  conference  with  the  shippers.  We  declined  to  do  that, 
on  the  ground  that  we  were  unwilling  to  give  a  tentative  approval  in 
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advance  of  their  consideration  by  the  shippers.  The  conferences  be- 
tween the  representatives  of  the  carriers  and  the  representatives  of  the 
shippers  are  either  now  being  held  or  about  to  be  held,  and  unless 
the  shippers  find  some  objections  to  certain  features  of  these  blanks,  I 
entertain  no  doubt  that  they  will  approve  them ;  because  I  cannot  con- 
ceive of  their  having  any  objections  to  a  uniform  and  standard  method 
of  handling  these  matters. 

Mr.  Erickson's  report  is  voluminous.  The  time  of  those  present  is 
limited.  The  closing  hour  is  drawing  near.  You  will  observe  that 
the  resolutions  do  not  commit  the  convention  to  any  particular  form. 
They  simply  propose  an  endorsement  of  the  idea  of  the  formulation 
and  universal  use  of  standard  uniform  forms  upon  which  shippers 
shall  make  these  claims. 

For  these  reasons  I  move  that  the  report  of  the  Committee  as  pre- 
sented by  its  Chairman,  which  as  we  understand  has  not  been  con- 
sidered by  any  other  member  of  that  committee,  be  printed  in  the  pro- 
ceedings of  the  convention  and  that  the  resolution  which  has  been 
read  by  the  President  be  adopted. 

The  PRESIDENT.     Is  there  a  second  to  that  motion? 

Mr.  MEYER,  of  the  Interstate  Commerce  Commission.  I  second 
that  motion. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  motion,  which  has 
been  very  fairly  stated  by  Mr.  Clark.  Is  there  and  discussion  thereon  ? 

The  motion  was  unanimously  agreed  to. 

The  Eeport  of  the  Committee  on  Shippers'  Claims  is  as  follows : 

REPORT  OF  COMMITTEE  ON  SHIPPERS'  CLAIMS. 

Claims  against  common  carriers  may  properly  be  divided  into  three 
classes : 

1st.     For  loss  or  damage  to  freight. 

2nd.     For  injury  or  death. 

3rd.     For  damage  to  property. 

The  first  class  is  that  commonly  known  as  freight  claims.  Included 
in  it  are  claims  for  overcharge,  due  either  to  questions  of  weight,  or 
to  improper  quotations  of  rates.  The  second  class  may  be  broken  up 
into  four  divisions ;  injury  or  death  of  employees ;  injuries  or  death  of 
passengers;  injury  or  death  of  non-trespassers  at  crossings,  stations, 
etc. ;  and  injury  or  death  of  trespassers.  Legally  a  carrier  is  not 
presumed  to  pay  claims  of  the  latter  nature,  but  it  is  the  fact  that 
such  claims  are  entered  and  in  many  instances  paid.  The  claims  for 
damages  to  property  include  destruction  by  fire  caused  by  sparks  from 
locomotives,  to  property  wrecked  in  accidents,  and  to  stock  on  the 
right  of  way. 
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In  the  fiscal  year  1912,  the  reports  of  the  172  roads  reported  by 
the  Interstate  Commerce  Commission  as  having  an  income  of 
$1,000,000  or  more  showed  a  total  amount  for  the  items  injuries  to 
persons  (in  maintenance  of  way  and  structures,  maintenance  of  equip- 
ment and  transportation)  loss  and  damage  to  freight,  loss  and  damage 
to  baggage,  damage  to  property  and  damage  to  stock  on  right  of  way, 
of  $62,004,025.  This  is  3.118  per  cent,  of  the  total  operating  ex- 
penses of  the  roads,  and  is  an  expenditure  for  which  no  return  can 
be  figured.  Slason  Thompson  in  his  "Railway  Statistics  of  the  United 
States"  shows  that  the  claims  paid  by  the  carriers  in  1912  amounted 
to  2.20  per  cent,  of  the  total  earnings,  which  was  an  increase  of  .21 
per  cent,  over  1910.  Of  the  total  claims  paid  by  the  carriers  reported 
in  the  Interstate  Commerce  Commission  abstract  for  1912,  44.24  per 
cent,  were  for  injuries  to  persons,  14.86  per  cent,  for  damage  to 
property  and  stock  on  right  of  way,  and  41.90  per  cent,  for  loss  and 
damage  of  freight  and  baggage. 

The  importance  of  the  amount  paid  out  for  loss  and  damage  to 
freight  is  evidenced  by  the  fact  that  this  outlay  enters  into  the  cost 
of  the  service  and  in  various  ways  tends-  to  materially  increase  freight 
rates  not  only  oi  those  commodities  which  suffer  most  therefrom,  but 
of  the  traffic  as  a  whole.  It  is  also  in  most  cases  a  direct  loss  to  the 
shippers,  for,  while  they  may  be  paid  back  the  greater  part  of  the  di- 
rect loss,  there  are  indirect  losses,  complications  and  other  annoyances 
arising  therefrom  for  which  they  are  not  likely  to  receive  much  of 
anything  in  the  way  of  compensation.  Losses  of  this  kind  constitute 
in  fact  an  individual  as  well  as  social  waste. 

In  the  fiscial  year  1912,  the  one  hundred  and  seventy-two  railroads 
in  the  United  States  having  an  income  of  more  than  $1,000,000  paid 
out  in  freight  loss  and  damage  claims,  $25,577,082.  This  amount 
was  1.17  per  cent,  of  the  freight  revenue  of  $2,191,618,544  and  1.27 
per  cent,  of  the  total  operating  expenses  of  $1,988,485,760. 

A  comparison  of  the  same  number  of  roads  for  the  years  1911  and 
1912  is  not  easily  available,  but  the  following  table  showing  tHe  re- 
lation of  the  amount  of  claims  to  the  operating  expenses  and  the 
freight  revenue  of  sixty-three  carriers  is  of  interest.  The  roads  repre- 
sented are  those  given  in  the  I.  C.  C.  preliminary  abstract  of  statis- 
tics of  common  carriers  for  1911,  and  in  that  year  had  earnings 
amounting  to  more  than  $10,000,000. 

1911  Total  Frt.  Rev.  $1,639,626,168 

1912  Total  Frt.  Rev.  1,684,932,378 

1911  Total  Opor.  Exp.  1,635,554,073 

1912  Total  Opor.  Exp.  1,692,045,970 

1911  Total  L.  &  D.  Frt.  22,231,749 

1912  Total  L.  &  D.  Frt.  22,559,368 
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1911  %   L.  &  D.  Frt.  to  Frt.  Kev.  1.36 

1912  %  L.  &  D.  Frt.  to  Frt.  Rev.  1.34 

1911  %  L.  &  D.  Frt.  to  Op.  Exp.  1.36 

1912  %   L.  &.  D.  Frt.  to  Op.  Exp.  1.33 
Although  the  number  and  amount  of  claims  has*  increased  in  greater 

proportion  during  the  past  few  years  than  almost  any  other  item  of 
operating  expense,  the  increase  in  efficiency  in  handling  claims,  except 
for  some  roads  and  a  few  shippers,  has  been  comparatively  small.  It 
is  only  within  the  past  few  years  that  any  road  appears  to  have  made 
much  of  any  real  effort  to  meet  the  situation,  and  it  was  mostly  done 
then  only  in  a  more  or  less  half-hearted  manner  and  partly  because  of 
legislative  enactments  in  many  states  inflicting  penalties  for  non-ad- 
justment within  specified  time  limits.  Since  the  carriers  have  be- 
come fully  aware  of  the  gravity  of  the  situation  many  have  made  de- 
termined efforts  to  straighten  out  the  trouble  but  it  cannot  be  said 
that  any  tangible  results  are  as  yet  very  marked. 

A  writer  in  the  Railway  World  in  accounting  for  an  increase  of  335 
per  cent,  in  the  amount  of  freight  claims  from  1900  to  1910,  assigned 
these  reasons : 

1st.  The  higher  prices  of  commodities  increase  the  cost  of  re- 
placing the  goods  damaged  or  lost. 

2d.  The  extensions  of  the  jobbers'  and  producers'  markets  has  in- 
creased the  mileage  and  the  volume  of  the  goods  handled,  necessitating 
hauling  over  two  or  more  lines  and  the  consequent  additional  handling 
and  chance  of  breakage  at  transfer  points. 

3d.  The  organization  of  claims  departments  by  the  railroads  to 
settle  claims  more  expeditiously  has  meant  payment  of  many  small 
claims  which  otherwise  would  not  have  been  prosecuted  to  the  limit. 

4th.  Heavier  cars  and  trains,  the  installation  of  air  brakes, 
coupling  by  impact,  have  all  aggravated  the  strain  on  goods  by  jolting. 

5th.  The  cost  of  lumber  has  induced  shippers  to  substitute  fibre 
boxes  and  other  weaker  containers,  thus  increasing  the  chance  of 
breakage. 

6th.  Following  the  abolition  of  rebates,  large  shippers  have  pushed 
claims  more  vigorously. 

To  these  might  be  added  other  causes,  such  as  the  position  of 
railroad  employes,  the  increase  of  the  volume  of  business,  and  the  at- 
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titude  of  the  railroads  as  to  claims.  This  last  named  cause  is  well 
illustrated  in  the  statement  of  a  freight  claim  agent  of  a  certain  large 
Western  road.  Discussing  the  new  standard  forms  for  the  presenta- 
tion of  claims  he  admitted  the  value  and  benefits  but  was  "inherently 
opposed  to  making  it  so  blamed  easy  for  people  to  file  claims  against 
the  railroads."  Shortly  before  he  had  told  of  the  discovery  at  a  local 
agency  of  a  barrel  nearly  filled  with  claim  papers.  His  attention  had 
been  directed  to  it  by  a  letter  from  a  firm  stating  that  within  the  past 
few  months  it  had  filed  something  over  one  hundred  claims  with  the 
local  agent  and  had  heard  nothing  from  them.  The  records  of  the 
claim  office  failed  to  show  receipt  of  them  and  on  investigation  it  was 
brought  out  that  the  local  agent  had  acquired  a  habit  of  throwing  all 
claim  papers  in  a  barrel  reserved  for  the  purpose.  It  was  his  intention 
to  send  the  barrel  when  filled  to  the  claim  office.  Although  the  chief 
claim  agent  probably  did  not  consider  it  so,  the  attitude  of  the  local 
agent  reflected  in  a  measure  the  attitude  of  the  claims  department,  and 
through  it  the  attitude  of  the  carrier. 

Some  progress  will  have  been  made  in  the  expedition  of  adjustment 
of  claims  when  the  carriers  adopt  the  new  standard  forms  for  the  pre- 
sentation of  claims,  which  have  been  approved  by  the  Freight  Claim 
Association  and  traffic  representations  of  the  largest  shipping  centers. 
These  forms  were  drawn  by  a  sub-committee  of  the  Freight  Claim 
Association  with  the  aid  of  two  representatives  of  the  Interstate  Com- 
merce Commission,  and  are  now  before  this  Commission  for  approval. 
It  is  suggested  by  the  framer  of  these  forms  that  claims  be  submitted 
either  to  the  local  agent  or  the  freight  claims  department  of  the  car- 
rier. As  the  matter  of  delay  in  adjustment  is  one  of  the  principal 
causes  of  complaint  it  might  be  well  to  have  these  forms  carry  recom- 
mendations that  they  be  filled  out  in  duplicate,  one  copy  to  be  filed 
with  the  local  agent  and  the  oth,er  to  be  sent  at  the  same  time,  to  the 
claims  department.  The  copy  filed  with  the  local  agent  should  have 
with  it  all  the  necessary  papers,  such  as  the  expense  bill,  agent's  re- 
ceipt, etc.,  while  the  form  going  to  the  claims  department  should  carry 
with  it  true  copies  of  the  necessary  documents.  A  system  of  this  kind 
would  surely  work  to  prevent  delay.  The  claims  department  could 
keep  a  check  on  the  local  agent,  and  could  start  its  investigation  at 
transfer  points  and  points  of  origin  before  the  local  agent,  after  making 
the  necessary  investigation  at  his  station,  could  forward  the  papers 
to  the  claims  department.  It  is  very  likely  that  within  a  few  days  after 
the  receipt  of  the  papers  from  the  local  agent  the  claims  department 
would  have  completed  its  tracing  of  transfer  and  seal  records,  etc., 
and  would  be  in  a  position  to  make  an  award  or  decline  the  claim 
from  the  evidence  at  hand.  But  whether  these  suggestions  are  incor- 
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porated  in  connection  with  it  or  not  the  forms  now  before  the  Com- 
mission mark  a  great  advance  in  the  handling  of  claims  and  should 
be  put  into  effect  or  operation  at  the  earliest  possible  date. 

There  is  no  question  but  that  the  payment  of  claims  leaves  an  op- 
portunity for  rebating  in  a  small  way,  or  for  discrimination  to  favored 
shippers.  A  carrier  may  honor  a  claim  from  some  consignor  or  con- 
signee and  reject  another  of  exactly  the  same  nature  from  some  other 
shippers.  Freight  traffic  solicitors  have  often  to  meet  the  proposal  of 
shippers  to  give  their  line  the  business  if  certain  claims  then  pending 
are  settled.  At  competitive  points  where  rivalry  between  certain  roads 
is  keen,  it  is  not  unusual  that  solicitors  should  use  whatever  influence 
they  may  have  to  hasten  payment  in  order  to  get  the  business  for  the 
line.  This  sort  of  thing  surely  constitutes  discrimination  and  is  an 
added  argument  for  placing  the  claims  department  in  the  operating 
department,  or  elsewhere  where  it  will  be  as  free  as  possible  from  any 
undue  influence. 

It  is  the  policy  of  certain  claims  departments  to  settle  for  as  small 
an  amount  as  they  can  get  the  claimant  to  accept.  Fifty  per  cent,  of 
the  value  of  the  goods  destroyed  is  offered  first,  with  the  percentage 
increasing  until,  should  the  claimant  have  good  waiting  powers,  he 
can  eventually  obtain  the  full  value  of  his  shipment.  This  is  as  surely 
a  means  of  discrimination  as  a  difference  in  rate  between  two  shippers. 

As  a  safeguard  against  this  means  of  discrimination  it  might  be 
well  to  still  further  carry  out  the  plan  suggested  above.  When  the 
claimant  makes  out  the  standard  forms  for  presenting  claims  he  might 
make  triplicate  copies,  one  to  go  to  the  local  agent,  one  to  the  carrier's 
claim  department  and  one  to  the  railroad  commission  or  other  regu- 
lating body.  The  regulating  body  should  be  in  position  to  know  and 
prosecute  any  carrier  for  discrimination  disguised  as  payments  of 
claims.  Furthermore,  it  would  protect  the  carriers  from  having  to  pay 
claims  acknowledgedly  exaggerated  or  fraudulent  rather  than  to  stand 
the  price  of  litigation.  The  plan  is  open  to  many  objections  and  is 
submitted  only  as  a  suggestion. 

Overcharge  claims  can  be  traced  directly  to  two  sources — errors  in 
the  application  or  carrying  out  of  rates  or  the  application  of  classifi- 
cations, or  errors  in  weighing.  Theoretically  there  should  be  no  delay 
in  the  settlement  of  such  claims.  EacH  carrier  has  experts  who  check 
the  rates  applied  as  the  waybills  come  to  the  office  of  the  freight  audi- 
tor. Should  the  agent  at  destination  not  find  an  error  in  the  rate  ap- 
plied by  the  agent  at  point  of  origin  it  is  unlikely  that  the  rate  clerk 
in  the  auditor's  office  will  miss  it.  When  an  overcharge  has  been  made 
it  would  seem  proper  that  the  road  refund  the  amount  of  overcharge 
to  the  party  who  has  paid  the  freight  whether  or  not  a  claim  for  over- 
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charge  has  been  entered.  There  are  many  roads  that  do  refund  in 
case  of  an  overcharge,  or  when  an  undercharge  is  made  charge  it  either 
to  the  agent  receipting  for  the  freight,  or  an  effort  is  made  by  the  audi- 
tor's office  to  collect  the  amount.  On  the  other  hand,  there  are  lines 
that  make  no  effort  to  refund  the  amount  of  overcharge  unless  the  ship- 
per or  consignee  is  aware  of  the  error  and  enters  a  claim  for  the 
amount,  figuring  that  the  overcharge  not  returned  will  offset  the 
amount  of  undercharge  uncollected.  Such  practice  should  be  con- 
demmed  whenever  it  is  found. 

The  matter  of  overcharge  on  the  question  of  correct  weight  is  one 
which  cannot  easily  be  remedied  by  legislation.  The  union  of  the 
carriers  in  weighing  associations,  which  maintain  scales  at  certain 
points  and  weigh  cars  irrespective  of  the  carriers,  places  the  responsi- 
bility for  correct  weight  with  the  association  and  in  theory  obviates 
the  question  of  bias.  Should  the  shipper  be  unwilling  to  abide  by  the 
weight  of  the  weighing  association  the  matter  is  then  a  proper  subject 
for  the  courts.  Obviously  there  can  be  no  hard  and  fast  rule  laid  down 
as  to  a  decision  in  the  matter  of  weight,  nor  can  there  be  legislation 
which  would  settle  such  disputes.  At  different  times  there  has  arisen 
questions  as  to  the  accuracy  of  the  scales  over  which  cars  pass  at  the 
check-weighing  points  of  the  weighing  associations,  but  that  difficulty 
can  be  overcome  by  placing  the  responsibility  for  the  correctness  of 
the  scales  in  the  hands  of  the  commonwealth.  This  has  been  done  in 
several  states  by  different  laws,  or  by  maintaining  a  bureau  of  weights 
and  measures  which  periodically  test  all  scales.  Where  it  is  feasible 
many  carload  shippers  maintain  their  own  track  scales,  weighing  all 
cars  empty  and  loaded. 

It  has  been  suggested  that  when  the  weight  of  cars  at  the  check- 
weighing  points  shows  a  decided  difference  from  the  weight  given  by 
the  shipper  the  agent  at  the  check-weighing  point  shall  telegraph  the 
shipper  notifying  him  of  the  difference.  Should  he  question  the  cor- 
rectness of  the  weight  he  will  then  have  opportunity  to  order  another 
weighing  en  route  or  at  destination.  The  plan  is  a  good  one,  and  would 
obviate  the  complaint  of  the  arbitrary  declination  of  the  claim  of  al- 
leged overcharge,  the  decision  of  which  is  based  only  on  the  weight 
given  by  the  weighing  association. 

It  is  apparent  that  this  matter  of  overcharge  may  leave  an  opening 
for  discrimination.  To  overcome  this  tendency  it  would  be  well  to 
give  regulating  bodies  authority  to  check  all  payments  of  overcharge 
claims.  Furthermore,  there  should  be  some  means  whereby  a  carrier 
can  be  compelled  to  refund  the  amount  of  overcharge,  even  though 
there  has  been  no  claim  filed  for  the  amount.  When  an  undercharge 
has  been  made,  the  carrier  should  be  given  authority  to  collect  the 
amount  due. 


480  NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS. 

To  properly  care  for  the  matter  of  overcharge  the  persons  handling 
the  claims  of  this  nature  should  not  be  burdened  with  the  claims  for 
loss  and  damage.  Figuring  overcharges  is  specifically  and  logically  a 
portion  of  the  work  of  the  freight  auditor's  department,  and  involves 
neither  the  traffic  nor  the  operating  departments.  The  carriers  which 
have  taken  the  most  advanced  stand  in  the  matter  of  claims  have  made 
this  separation  between  the  loss  and  damage  and  the  overcharge  claims 
and  report  better  results  in  the  working  out  of  the  problem. 

Fully  as  important  both  to  the  shipper  and  the  carriers  as  the  move- 
ment to  expedite  the  adjustment  is  the  compaign  to  prevent  claims. 
Many  railroads  have  inaugurated  such  a  movement,  establishing  a 
corps  of  what  are  generally  known  as  "transportation  inspectors," 
whose  duty  it  is  to  ride  freight  trains,  watch  the  stowing  of  freight  in 
the  way  or  pedlar  cars,  check  up  the  overs  and  shorts  at  stations,  and 
generally  keep  in  touch  with  the  movement  of  freight.  These  inspec- 
tors are  in  a  position  to  know  the  causes  of,  and  methods  of  preventing 
claims.  In  many  instances,  however,  they  are  not  directly  connected 
with  the  claims  department  and  their  recommendations  and  inspection 
in  relation  to  the  prevention  of  claims  is  of  secondary  importance  with 
them.  Unless  the  trouble  is  radical  and  bears  directly  on  the  operat- 
ing system  it  is  very  apt  to  be  overlooked.  In  other  words,  suggestions 
from  transportation  inspectors  to  prevent  claims  come  only  as  embodied 
in  suggestions  to  remedy  operating  evils.  The  lines  which  have  in- 
spectors for  their  claims  departments  alone  appear  to  have  much  bet- 
ter results. 

During  the  past  few  years  there  has  been  a  decided  tendency  on  the 
part  of  the  carriers  to  place  their  freight  claims  offices  under  the  direc- 
tion of  the  operating  departments.  This  move  has  many  good  features. 
It  is  the  operating  department  that  causes  claims  to  a  large  entent; 
logically  it  should  bear  the  onus  of  the  claims  expenses.  A  local  agent 
will  take  more  trouble  to  follow  up  a  tracer  sent  out  by  his  superior 
officer  then  to  one  sent  out  from  an  entirely  different  branch  of  the 
service;  the  trainmen  and  warehousemen  will  give  more  heed  to  in- 
structions from  the  men  directly  over  them  than  to  recommendations 
issued  by  the  traffic  department.  Furthermore,  it  relieves  the  claim 
office  from  the  importunities  of  the  traffic  solicitors,  who  in  their 
efforts  to  get  business  will  urge  hasty  settlement  of  certain  claims. 

Many  carriers  tacitly  admit  that  they  find  it  almost  impossible  to 
fully  cope  with  the  problem  of  astray  goods,  which  constitute  the  "overs 
and  shorts"  of  the  claim  department  records.  The  principal  point 
with  the  agent  who  receives  a  tracer  calling  for  information  as  to  a 
certain  lost  shipment  is  to  get  the  papers  off  his  hands.  He  will  do 
so  without  stopping  to  investigate  properly  what  he  has  on  hand,  and 
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forward  the  papers  to  the  next  agency,  which,  he  believes,  will  have 
more  time  to  look  into  the  matter.  Careless  methods  of  this  kind  often 
pass  the  shipment  in  the  route  of  the  tracer.  The  claims  department 
pays  the  loss  and  the  goods  are  sold  under  the  hammer  at  a  lower 
figure  than  the  amount  of  the  claim  paid.  The  result  is  unsatisfactory 
to  the  claimant  and  the  carrier,  as  reputable  shippers  must  prefer  de- 
livery of  their  goods  than  the  payment  for  them  by  the  railroads  be- 
cause of  the  loss. 

As  a  remedy  for  this  condition  it  is  suggested  that  claims  depart- 
ments appoint  traveling  agents  whose  sole  duty  is  to  travel  the  line 
of  the  road  and  check  up  for  the  claims  department  records  the  "overs" 
and  "shorts"  at  stations.  It  will  be  argued,  of  course,  that  as  most  of 
the  "overs"  and  "shorts"  are  packages  of  little  value  the  expense  of 
maintaining  these  traveling  agents  will  be  considerably  more  than 
pursuing  the  present  method;  that  it  might  mean  considerably  more 
delay  in  the  adjustment  of  claims.  It  is  very  probable,  however,  that 
once  a  corps  of  traveling  agents  was  established  and  working  intel- 
ligently it  would  more  than  offset  the  added  expense  by  the  saving 
in  the  amount;  and  the  force  could  be  so  managed  as  not  to  increase 
the  time  necessary  for  adjustment. 

It  has  been  rather  accurately  estimated  that  astray  freight  consti- 
tutes one-third  of  the  claims  entered  for  loss  and  damage  to  freight. 
Many  causes  contribute  to  freight  going  astray.  But  one  of  the  chief 
causes  is  wrong  billing.  It  is  not  to  be  wondered  at  that  a  waybill 
clerk  in  a  freight  house,  or  a  local  agent,  in  the  rush  usually  attendant 
upon  the  shipment  of  freight,  should  write  the  address  illegibly,  or 
through  carelessness  should  made  the  address  read  Geneva,  IsT.  Y., 
rather  than  Geneva,  111.  To  remedy  this  trouble  of  misbilling  it  is 
suggested  that  the  railroads  consider  the  establishing  with  the  co-opera- 
tion of  at  least  the  larger  shippers  of  package  freight  a  system  of 
shippers  waybills.  Under  this  plan  the  shippers  will  have  made  out 
in  their  shipping  departments,  by  typewriter,  all  waybills,  showing 
consignee  and  destination.  The  bills  should  be  made  in  duplicate,  and 
accompany  the  package  to  the  freight  house.  There  the  billing  clerk 
would  make  the  extensions,  filling  in  the  rate,  the  class,  etc.  If  the 
destination  is  plainly  marked  on  the  waybill  by  the  shipper,  the  car- 
rier is  protected  against  delay  of  misdirected  shipments.  It  may  be 
urged  that  this  system  would  leave  a  loophole  for  unscrupulous  ship- 
pers to  more  easily  insert  false  values,  or  when  a  shipment  consisted 
of  several  pieces  to  wrongfully  give  the  number  of  packages  contained 
in  the  shipment,  trusting  that  the  rush  of  business  at  the  receiving 
office  would  cause  the  billing  clerk  to  overlook  the  false  entry.  These 
objections  are  feasible,  but  it  is  unlikely  that  they  could  offset  the 
advantage  to  be  gained. 
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After  all,  the  prevention  of  claims  is  a  matter  which  lies  very 
largely  with  the  carriers  themselves.  Xo  legislation  can  make  a  train- 
man more  careful  in  stowing  freight  in  pedlar  cars,  can  make  an  agent 
more  scrupulous  in  making  out  bills,  can  remedy  the  minor  evils  of 
equipment,  such  as  leaky  roofs,  spilling  of  oil  on  floors,  protruding 
nails  where  a  brace  has  been  removed  in  unloading,  or  can  prevent 
thefts.  It  is  esprit  de  corps  that  is  needed  more  than  anything  else — 
a  spirit  of  loyalty  among  the  employees  of  a  carrier  that  will  cause 
each  one  concerned  in  the  handling  of  a  shipment  to  make  an  effort 
to  do  his  work  carefully  and  conscientiously. 

On  the  other  hand  the  shippers  themselves  can  do  much  to  prevent 
claims.  In  the  long  run  it  is  less  expensive  for  the  patron  to  have 
his  goods  delivered  in  good  condition  and  at  the  proper  time  than  to 
be  reinbursed  by  the  carrier  for  loss  or  damage  in  transit.  To  this 
end  it  would  help  matters  greatly  would  the  shippers  see  thai  package 
freight  is  securely  loaded  and  fastened  when  necessary ;  and  that  ship- 
ing  directions  are  correctly  and  legibly  made  out.  These  betterments 
can  probably  be  effected  by  the  conduct  of  a  campaign  of  education 
among  the  shippers. 

It  is  well  known  that  common  carriers  without  prodding  are  no 
more  apt  to  correct  short-comings  in  their  practices  and  methods  than 
any  one  else  and  that  it  is  largely  for  this  reason  that  so  many  are 
today  feeling  the  sharp  end  of  the  legislative  stick.  While  the  present 
methods  of  handling  claims,  at  least  on  many  lines,  are  in  many  re- 
spects indefensible,  it  is  not  impossible  that  no  improvements  therein 
will  be  brought  about  until  compelled  by  further  legislation.  Should 
this  be  the  case  then  such  legislation  to  begin  with  would  probably 
among  other  things  have  to  provide: 

That  the  carrier  be  liable  to  fine  if  it  fails  within  a  specified  time 
to  acknowledge  the  receipt  of  claims;  and  that  similar  penalties  be 
imposed  for  unreasonable  delays  in  adjustment  of  the  claim  after  it  is 
filed  with  the  local  agent  or  the  claim  department. 

Should  it  be  found  necessary  to  go  further  than  this  then  it  is 
probable  that  provisions  covering  the  following  points  may  prove 
effective. 

That  the  shipper  at  the  time  of  filing  the  claim  with  the  local  agent 
also  send  a  copy  of  the  same  together  with  true  copies  of  the  expense 
bill  and  other  documents  essential  to  the  investigation  of  the  claim, 
to  the  claim  department  of  the  carrier;  that  a  notice  of  such  filing 
together  with  proofs  of  loss,  damage  or  overcharge  be  sent  to  the  regu- 
lating commission  or  body;  that  said  commission,  when  it  deems  it 
necessary  to  do  so  in  order  to  prevent  discrimination  or  any  other 
unjust  practice,  shall  investigate  and  report  upon  said  claim,  and  that 
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it  shall  be  vested  with  such  other  powers  and  duties  as  may  be  neces- 
sary to  establish  equitable  relations  between  shipper  and  carrier. 

Failure  on  the  part  of  the  carriers  to  promptly  investigate  and  ad- 
just claims  for  loss  and  damage  and  for  overcharge  has,  in  many 
states,  led  to  the  enactment  of  laws  for  the  regulation  of  the  payment 
of  such  claims.  Some  of  these  laws  have  been  found  to  be  of  some 
effect,  others  not.  The  most  effective  of  these  laws  appears  to  be  those 
which  penalize  the  carrier  for  failure  to  pass  upon  or  adjust  the  claims 
within  a  specified  time.  Investigation  upon  this  point  has  shown, 
however,  that  certain  roads  evade  the  provisions  of  these  laws  by  fail- 
ure to  recognize  the  claim  until  it  gets  to  the  claim  department  which 
may  be  weeks  or  months  after  it  is  filed  with  the  local  agent.  A 
synopsis  of  the  laws  in  question  will  be  found  in  the  supplement  which 
is  attached  to  this  reort. 

INJUEY   CLAIMS. 

So  closely  related  to  the  subject  of  "Shippers  Claims"  is  the  ques- 
tion of  claims  for  injuries  to  persons  and  damage  to  property  and 
stock  that  we  have  included  both  in  our  investigation  and  this  report, 
although  claims  for  injuries  to  persons  is  a  subject  which  it  is  prob- 
ably not  the  duty  of  this  committee  to  deal  with. 

In  a  period  of  24  years,  for  which  statistics  are  available,  there  have 
been  188,037  persons  killed  and  1,395,618  injured  on  the  railroads 
of  the  United  States,  an  average  of  one  killed  or  injured  every  seven 
minutes.  In  the  twenty  years  1890-1909,  both  inclusive,  trespassers 
killed,  numbered  86,733,  of  a  total  of  163,171  deaths,  or  53.09  of  the 
total.  Efforts  to  lessen  this  loss  of  life  by  trespassers  have  proved  un- 
availing, as  the  1912  figures  show  52%  of  the  total  fatalities  of  that 
year  were  trespassers.  That  carriers  have  not  been  upheld  in  their  ef- 
forts to  properly  police  their  rights  of  way  is  amply  proven  in  one  city 
where  the  railroads  have  spent  millions  in  track  elevation,  but  where 
when  339  arrests  had  still  to  be  made  for  trespassing  in  1912,  only 
67  were  punished. 

During  the  year  ending  June  30,  1912,  there  were  10,585  people 
killed  and  169,538  injured  on  the  steam  roads  of  the  United  States. 
"Of  the  total  casualties,  400  railway  employees  were  killed  and  92,363 
injured  in  so-called  industrial  accidents,  which  include  all  not  con- 
nected with  the  movement  of  locomotives  or  cars  on  rails,  such 
in  fact  as  would  be  common  to  any  industry.  The  employees  killed 
on  duty  numbered  2,920  and  the  injured  49,120,  while  the  casualties 
of  employees  not  on  duty  aggregated  315  killed  and  959  injured. 
Passengers  to  the  number  of  139  were  killed  in  train  accidents  and 
9,391  were  likewise  injured,  while  other  causes  were  responsible  for 
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179  killed  and  6,995  injured.  Trespassers  to  the  number  of  5,434 
were  killed,  91  of  them  in  train  accidents,  and  5,687  were  injured, 
151  of  these  suffering  in  train  accidents.  Persons,  other  than  passen- 
gers and  employees,  not  trespassing,  who  experienced  casualties  ag- 
gregated 1,198  killed  and  5,023  injured,  of  whom  13  of  those  killed 
and  277  of  the  injured  suffered  in  train  accidents."1 

Agitation  for  the  prevention  of  accidents  and  the  resultant  claims 
started  as  early  as  1889,  when  a  movement  was  started  for  the  aboli- 
tion of  the  old  link  and  pin  coupling,  a  standard  height  of  drawbar, 
grabirons  on  freight  cars  and  power  brakes  on  locomotives  and  cars. 
The  first  noticeable  result  was  the  passage  on  March  2,  1893,  of  the 
first  Safety  Appliance  Act,  providing  for  power  brakes  and  the  use 
of  automatic  couplers.  Other  laws,  together  with  rigid  inspection  and 
inforcement  by  the  Interstate  Commerce  Commission  have  reduced 
the  number  of  injuries  and  deaths  from  coupling  accidents  from  11,710 
in  1893  to  3,175  in  1911.  This  decrease  is  despite  the  heavily  in- 
creased tonnage  of  cars  and  the  longer  trains.  The  Hours  of  Service 
Law,  approved  March  4,  1910,  has  also  had  a  material  effect  in  the 
prevention  of  accidents. 

Perhaps  the  most  effective  agency  in  the  prevention  of  accidents 
has  been  the  "Safety  First"  movement.  Credit  for  this  plan  must 
be  given  Mr.  R.  C.  Richards,  General  Claim  Agent  of  the  Chicago 
&  North  Western  Railway.  At  the  end  of  1912,  forty-six  railroads 
with  a  total  mileage  of  145,298  miles  of  road  had  adopted  the  plan. 
Mr.  Richards  first  organized  a  series  of  committees,  to  start  with  of 
the  division  officers  and  foremen,  to  which  later  the  men  were  invited, 
and  then  organized  on  each  division  a  safety  committee  with  repre- 
sentatives of  each  class  of -labor.  The  men  are  made  to  see  that  each 
accident  is  due  to  some  error  in  roadbed,  or  appliance  or  of  the  men 
themselves.  Detailed  reports  of  the  various  accidents  are  distributed, 
showing  the  cause.  Suggestions  for  betterment  of  conditions  or  reme- 
dies are  made  by  the  men  to  the  various  committees  and  if  worthy  are 
forwarded  to  the  proper  authorities  for  their  perusal  and  considera- 
tion. 

It  has  been  estimated  that  the  steam  railroads  in  1912,  paid  out  for 
loss  and  damage  to  property  and  injuries  to  persons  about  $60,000,000 
more  than  2%  of  their  gross  earnings.  Of  this  amount  $26,000,000 
was  for  "injuries  to  persons."  The  railroads  and  the  Interstate  Com- 
merce Commission  are  awake  to  the  subject  and  are  doing  what  is 
possible  to  alleviate  the  trouble.  Steel  cars,  automatic  stops,  rigid 
policing  of  rights  of  way,  the  construction  of  overhead  or  undergrade 
crossings,  installation  of  signals  at  grade  crossings,  establishment  of 

'Herbert  T.   Wade,  in  Review   of  Reviews,  March,    1913. 
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block  signals,  investigation  of  the  quality  of  steel  in  rails,  and  the 
effect  of  weather  conditions  upon  them,  are  all  efforts  to  retard  the 
constantly  increasing  toll  of  death  and  injury  on  steam  roads.  But 
never  before  has  the  human  element  been  so  seriously  considered  as 
in  the  organization  of  the  safety  committees  and  it  gives  rise  to  the 
hope  of  greater  betterment.  A  management  may  make  rules  by  the 
score  for  the  government  of  employes,  but  unless  there  is  an  under- 
standing of  the  reason  for  the  issuance  of  these  rules,  they  will  con- 
tinue to  be  ignored  when  there  is  a  way  of  avoidance,  with  resultant 
injuries,  deaths  and  claims.  !Not  only  should  the  greatest  possible 
publicity  be  given  this  movement  among  railroad  employes  but  the 
general  public  should  be  made  aware  of  the  efforts  to  decrease  the 
number  of  casualties.  A  campaign  to  discourage  trespassing  is  needed 
to  arouse  public  interest  in  the  subject.  When  the  danger  of  tres- 
passing is  generally  appreciated  we  may  look  for  a  decided  decrease 
in  the  toll  of  death  levied  by  the  steam  roads  of  the  country  each  year. 
The  question  of  injury  claims  against  traction  companies  presents 
a  different  condition  for  consideration  than  do  injury  claims  against 
the  steam  railroads.  With  the  latter  but  a  small  per  cent,  of  the  claims 
are  for  injuries  to  passengers  Awhile  the  great  majority  of  the  claims 
against  traction  companies  are  of  that  class.  The  United  States 
census  of  1907,  gives  some  interesting  statistics  as  to  the  increase  of 
damage  claims  and  legal  expenses  incident  thereto  against  traction 
companies,  including  subway  and  elevated  lines.  In  1902  on  all  lines 
it  amounted  to  $9,395,545,  or  6.6  per  cent,  of  the  operating  expenses; 
in  1907,  the  amount  was  $18,176,305,  or  7.2  per  cent,  of  the  total 
operating  expenses.  That  the  density  of  population  and  traffic  figures 
largely  is  shown  in  the  comparison  of  the  damage  claims  of  thirteen 
selected  roads,  namely,  the  Boston  £  ^sTorthern  Street  Ry.  Co., 
Brooklyn  Rapid  Transit  System,  Chicago  City  Ry.  Co.,  Chicago 
Union  Traction  Co.,  Cincinnati  Traction  Co.,  Cleveland  Electric  Ry. 
Co.,  Crosstown  Street  Ry.  Co.  of  Buffalo,  International  Ry.  Co.  of 
Buffalo,  Philadelphia  Rapid  Transit  Co.,  Pittsburg  Railway  Co., 
United  Railroads  of  San  Francisco,  United  Railways  and  Electric 
Co.  of  Baltimore,  the  United  Railways  Co.  of  St.  Louis.  In  1902,  the 
per  cent,  of  the  damage  expenses  to  the  total  operating  expenses  of 
these  lines  was  9.1 ;  in  1907  was  9.4.  The  following  comparisons  of 
all  lines  taken  from  the  1907  census  report  are  of  interest: 

Amount  per  Car  Mile. 

1902 82     cents 

1907  .  1.07        " 
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Amount  per  Revenue  Passenger. 

1902     21     cents 

1907 244      u 

Amount  per  Passenger,  Total. 

1902 161  cents 

1907    191      " 

Public  sentiment  plays  no  small  part  in  the  matter  of  claims  entered 
against  a  street  railway.  On  one  line  a  change  of  management  meant 
an  incease  in  one  year  in  the  amount  of  paid  claims  from  2%  to  7% 
of  the  gross  earnings  of  the  line — and  all  because  the  new  manage- 
ment, although  generally  efficient,  took  the  "public  be  damned"  atti- 
tude. A  general  increase  in  amount  of  claims  paid  has  been  notice- 
able throughout  the  country,  due  partly  to  the  agitation  for  regulation 
of  public  utilities,  and  the  consequent  arousing  of  a  feeling  of  an- 
tagonism against  them. 

This  same  public  sentiment  plays  a  large  part  in  the  decision  of 
juries.  It  has  been  stated  that  unless  fraud  can  be  proven  in  the  pre- 
sentation of  a  claim,  it  is  useless  to  fight  it  in  jury  trial.  This  is 
doubtless  an  exaggerated  statement,  but  it  must  be  admitted  that  the 
average  American  jury  is  prone  to  grant  damages  against  a  public 
service  corporation.  The  fact  has  led  in  many  instances  to  a  policy 
on  the  part  of  certain  traction  claim  agents  to  make  almost  any  com- 
promise rather  than  go  to  trial.  It  is  a  fair  presumption  that  an 
average  of  but  2%  of  the  claims  made  against  street  railways  are 
brought  into  court.  As  a  rule  unless  a  claim  agent  considers  a  claim 
extremely  unreasonable  he  will  make  settlement  rather  than  have  liti- 
gation, the  cost  of  which  will  doubtless  be  as  much  again  as  the 
amount  of  the  claim. 

There  has  grown  up  in  all  large  cities  a  class  of  attorneys  who  make 
a  practice  of  prosecuting  claims  against  traction  and  steam  railway 
companies.  Such  attorneys  keep  in  touch  with  persons  who  are  in  a 
position  to  see  and  follow  up  any  accident  that  may  occur.  These 
persons  in  learning  of  an  accident  may  follow  the  injured  person  to 
his  home,  suggest  a  knowledge  of  an  attorney  to  recover  damages 
against  the  company,  and  obtain  the  consent  of  the  injured  person  to 
bring  the  attorney  to  the  home.  This  procedure  evades  the  provisions 
of  the  barratry  law  which  prohibits  the  stirring  up  of  litigation  by 
attorneys.  Lawyers  having  a  practice  of  this  nature  keep  in  touch 
with  all  decisions  relating  to  claims  and  the  passage  of  all  laws  de- 
fining negligence  and  are  skilled  in  the  presentation  of  cases  before 
juries. 
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Working  with  these  attorneys  is  a  class  of  persons  who,  considering 
public  service  corporations  as  their  legitimate  field,  make  use  of  them 
as  a  means  of  livelihood.  It  is  related  that  a  certain  lecture  bureau 
agent  each  year  would  enter  a  claim  against  some  company  for  an  al- 
leged injury  to  his  knee.  The  accident  always  occurred  in  the  spring 
when  the  claimant  was  on  a  trip  booking  engagements  with  local  com- 
mittees, and  his  time,  therefore,  was  most  valuable.  The  continued 
recurrence  of  the  injury  led  to  an  investigation,  which  disclosed  that 
the  man  had  injured  the  knee  in  childhood  and  by  a  process  of  irrita- 
tion could  inflame  it  to  a  loathsome  wound.  The  result  was  the  driv- 
ing of  the  man  from  court  in  disgrace. 

Another  example  was  related  recently.  A  citizen  of  a  small  city 
was  gifted  with  a  shoulder  which  he  could  throw  in  or  out  of  joint 
at  pleasure.  He  managed  to  cash  this  endowment  of  nature  before  a 
jury  in  his  home  city  as  a  claim  against  a  steam  road.  Seeking  a 
broader  and  possibly  a  more  remunerative  field,  he  went  to  a  larger 
city,  registering  at  a  hotel  under  an  assumed  name.  Subsequently  he 
fell  in  with  a  former  street  railway  conductor,  and  assuming  that  his 
companion  had  a  grudge  against  the  traction  company,  confided  to  him 
a  plan  for  getting  money  from  the  street  car  company.  The  former 
conductor  was  to  be  his  witness  when  he  fell  from  a  street  car  and  in- 
jured his  shoulder.  Unfortunately  for  the  countryman  the  ex-con- 
ductor was  a  detective  employed  by  the  company.  The  program  was 
carried  out  however,  and  so  well  had  the  countryman  simulated  the 
injury  that  the  hospital  authorities  were  indignant  when  officers  came 
to  arrest  the  man.  He  afterwards  confessed.  Still  another  instance 
is  that  of  the  woman  who  maintained  that  she  was  injured  in  a  col- 
lision between  a  wagon  and  the  street  car  in  which  she  was  a  passen- 
ger. The  case  against  the  traction  company  was  dismissed  when  it 
was  proven  that  she  had  obtained  judgment  against  a  steam  road 
some  years  before  for  the  same  injury  and  had  only  recently  attempted 
to  obtain  money  from  a  farmer,  whose  team,  she  alleged,  had  run  into 
the  rig  in  which  she  was  driving. 

These  examples  are  cited  to  show  something  of  the  problems  con- 
fronting claim  agents  of  traction  companies.  A  general  claim  agent 
of  a  large  traction  company  believes  from  the  records  he  has  kept  that 
fully  one-half  of  the  claims  against  street  railways  are  fraudulent. 
Since  April,  1911,  he  has  for  this  reason  declined  to  pay  50  percent 
of  the  claims  brought  to  his  attention,  on  the  theory  that  the  claimants' 
injuries  were  received  without  fault  of  the  company,  or  that  the  claim 
was  extortionate  and  unreasonable.  Between  the  time  that  the  com- 
pany began  the  declination  of  these  claims  and  January,  1913,  the 
number  of  suits  brought  against  the  corporation  decreased  about  eleven 
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per  cent.  He  credits  this  decrease  to  the  policy  ^of  refusing  the  pay- 
ment of  small  claims  in  settlement  of  non-liability  cases  to  avoid  the 
cost  of  litigation,  thus  checkmating  attorneys  and  others  who  start 
suits  in  worthless  cases  and  then  persuade  the  defendant  it  is  cheaper 
to  settle  than  stand  the  expense  of  litigation.  T-hat  a  great  majority 
of  personal  injury  suits  are  fraudulent  or  exaggerated  this  agent  be- 
lieves is  also  proven  by  the  statistics  of  his  department.  In  the  court 
year  ending  .Tune  30,  1912,  verdicts  of  guilty  were  found  against  the 
company  in  only  29.34%  of  the  cases  tried;  and  of  these  but  one  per 
cent,  were  for  amounts  greater  than  were  offered  the  claimants  before 
trial. 

It  is  easily  conceivable  that  this  policy  of  declination  on  the  part 
of  the  traction  company  may  work  injustice  to  many  persons  who  have 
legitimate  claims  but  who,  either  through  lack  of  means  or  inclina- 
tion, will  not  prosecute  their  claims.  Furthermore,  it  is  readily  be- 
lievable that  some  company  adopting  this  policy  of  declination,  may 
become  so  inflated  with  the  success  of  the  plan  that  it  will  extend  its 
declinations  gradually  to  claims  which  it  recognizes  as  just  and  reason- 
able. This  policy  of  declination  would  not  in  the  long  run  work  to  the 
company's  advantage  in  all  communities. 

A  complete  card  index  of  claims,  showing  the  name,  residence  and 
character  of  the  claimant,  and  the  reputation  of  the  attorney  repre- 
senting the  claimant  and  the  attending  physician,  has  proven  very 
effective  in  detecting  false  claims.  Interchange  of  these  statistics 
with  other  companies  helps  checkmate  a  growing  class  of  claimants 
who  prey  upon  public  service  corporations.  Publicity  of  such  data 
compiled  by  a  certain  company  recently  astonished  a  community,  as 
it  was  shown  that  a  large  per  cent,  of  claims  against  a  traction  com- 
pany emanated  from  a  closely  congested  locality  in  the  city,  and  the 
lawyers  and  doctors  employed  were  practically  the  same  in  every  case. 

Present  day  regulation  of  public  utilities  by  nation,  state  and  mu- 
nicipality brings  more  plainly  to  mind  the  interest  of  the  general 
public  in  this  matter  of  claims.  In  many  cities  the  municipality  re- 
ceives a  per  cent,  of  the  net  receipts  of.  the  traction  company  and  is, 
therefore,  directly  affected  by  the  increase  of  the  operating  expenses. 
Every  municipality  in  which  a  traction  company  operates  is  more  or 
less  concerned.  Each  payment  of  a  claim  retards  just  so  much  the 
extension  of  the  line,  or  the  furnishing  of  better  equipment.  In  ad- 
dition to  the  amount  of  the  claims  paid  is  the  money  expended  for 
the  maintenance  of  the  claim  department,  no  inconsiderable  item.  In 
fact  the  costs  arising  from  claims  of  all  kinds  often  amount  to  enough 
to  keep  the  rates  of  transportation  at  higher  levels  than  would  otherwise 
be  necessarv. 
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The  claim  agent  of  a  traction  company  is  confronted  with  two 
classes  of  claims.  In  one  he  admits  the  liability  of  his  company  and 
the  fact  that  the  injured  person  is  entitled  to  an  award  of  damages. 
The  fact  that  he  and  the  claimant  are  honestly  unable  to  agree  on  the 
amount  is  just  cause  for  the  submission  of  the  question  to  a  jury. 
The  other  class  is  that  which  should  never  go  before  a  jury,  and  while 
the  claim  agent  feels  confident  that  a  strict  and  impartial  review  of  the 
facts  would  show  the  company  not  liable,  payment  will  be  made  rather 
than  stand  the  expense  of  litigation. 

In  criminal  procedure  in  many  states  the  defendant  is  taken  before 
a  magistrate  for  what  is  known  as  a  "preliminary  hearing."  Evidence 
is  submitted  by  both  the  prosecution  and  the  defendant.  The  judicial 
officer  before  whom  the  hearing  is  held  determines  whether  the  evi- 
dence is  sufficient  to  hold  the  defendant  for  trial.  ~No  such  method 
obtains  in  civil  cases,  the  cause  being  taken  directly  before  a  jury. 
The  question  naturally  arises,  why  should  there  not  be  some  such  court 
or  means  for  the  determination  of  fact  in  a  civil  suit — some  intermed- 
iate body  between  the  court  and  the  interested"  party  ?  In  a  damage 
suit  against  a  traction  or  railway  company,  for  example,  such  a  body 
could  determine  the  liability  or  the  non-liability  of  the  company.  If, 
after  weighing  the  evidence,  this  body  should  decide  that  the  company 
is  liable,  the  claimant  and  defendant  might  settle  the  matter  out  of 
court;  or  if  unable  to  agree  on  the  amount,  the  case  would  then  be 
proper  matter  for  a  jury.  By  no  means  would  this  intermediary  body 
be  given  power  to  fix  the  amount  of  damages. 

Naturally,  this  plan  is  open  to  objections,  many  of  them  identical 
with  the  objections;  to  the  preliminary  hearing  phase  of  criminal 
procedure.  One  serious  objection  would  be  the  probability  of  political 
bias.  Theoretically,  the  body  must  be  composed  of  at  least  three  men, 
that  personal  or  political  prejudice  may  be  reduced  to  the  minimum. 
Carrying  the  effectiveness  of  the  theory  still  farther,  it  might  be  well 
to  give  the  body  authority  to  appoint  an  attorney  for  the  claimant,  (as 
the  judge  in  a  preliminary  hearing  of  a  criminal  case  does  for  the 
defendant),  in  case  the  claimant  is  financially  unable  to  retain  one, 
and  to  fix  the  amount  of  that  attorney's  fee. 

The  institution  of  an  intermediary  tribunal  of  this  nature  would 
be  an  effective  agency  in  securing  justice  for  those  who  are  entitled  to 
it,  and  in  doing  away  with  fraudulent  and  exaggerated  claims.  Is  it 
not  reasonable  to  suppose  that  a  body  of,  say,  three  men  accustomed 
to  the  review  of  cases  of  this  nature  would  be  better  able  to  judge  of 
the  facts  or  merits  of  a  claim  than  a  jury  of  twelve,  picked  at  random 
and  apt  to  be  swayed  by  popular  sentiment  ? 
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Several  states  have  passed  Workingmen's  Compensation  laws,  "de- 
fining the  relation  of  employer  and  employee  and  the  liability  of  the 
employer  in  case  of  injury  to  the  employee.  The  boards  to  carry  out 
the  provisions  of  the  law  have  set  standards  of  payment  for  injuries 
and  can  award  damages  therefor.  The  working  out  of  the  law  has 
proved  a  means  of  protection  to  both  employer  and  employee  and  the 
public  as  well ;  to  the  employer  in  guarding  against  unscrupulous 
workmen  asking  exaggerated  damages;  to  the  employee  in  insuring 
him  against  the  loss  of  time  and  money  and  the  expense  of  a  lawyer 
to  press  his  claim;  and  to  the  public  in  that  provision  is  made  for  the 
support  of  the  injured  who  does  not  become  a  ward  of  the  community. 

The  creation  of  commissions  to  deal  with  the  relations  of  the  public 
and  the  corporations  as  do  the  boards  executing  the  provisions  of  the 
various  Working-men's  Compensation  laws,  is  a  possibility  of  the  near 
future.  It  is  probable  that  to  provide  for  such  a  commission  would 
necessitate  constitutional  amendments  or  at  least  legislative  enactment, 
but  the  effect  would  be  far-reaching.  Such  board  should  have  power 
to  fix  the  amount  of  damages,  maintain  its  own  staff  of  medical  ex- 
perts and  investigators  and  have  authority  to  summon  and  examine 
witnesses.  A  commission  of  this  nature  appears  to  be  the  most  logi- 
cal solution  of  the  problem.  It  would  tend  to  protect  the  utilities 
against  unjust  and  fraudulent  claims  and  to  secure  for  the  public  just 
and  equitable  treatment  in  such  matters,  or  in  the  payment  of  just 
claims.  The  public  would  also  be  protected  in  that  it  would  often  be 
unnecessary  to  retain  an  attorney  to  present  cases.  The  moral  effect 
of  the  installation  of  such  a  commission  would  be  excellent.  It  is 
hardly  probable  that  fraudulent  claims  would  be  introduced  before  a 
board  created  and  maintained  by  the  state. 

Certain  it  is  that  broader  powers  should  be  given  many  regulating- 
bodies  in  the  matter  of  investigation  of  accidents,  together  with  power 
to  apply  a  remedy  or  a  means  of  prevention.  Many  accidents  are  the 
result  of  defective  or  inefficient  equipment,  defective  track,  careless 
operation  of  cars,  or  lack  of  attention  on  the  part  of  employees.  Regu- 
lating bodies  should  have  the  power  to  make  fullest  investigation  and 
take  measures  looking  to  prevention  of  a  recurrence.  It  is  the  fact 
that  many  companies  keep  records  of  this  kind,  but  are  handicapped 
or  reluctant  to  apply  the  proper  remedy.  Should  the  remedial  power 
be  in  other  hands  than  their  own,  it  is  very  probable  that  the  fault 
would  be  corrected  in  shorter  time. 

DAMAGE    TO   PROPERTY. 

Claims  for  damage  to  property,  in  which  we  have  included  damage 
to  property  and  damage  to  stock  along  the  right  of  way,  constitute 
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the  smallest  portion  of  the  total  amount  paid  out  in  settlement  of 
claims.  In  1912,  the  amount  paid  in  settlement  of  claims  of  this 
nature  by  the  172  carriers  having  an  income  of  more  than  $1,000,000 
was  $8,593,780,  equal  to  .432  per  cent,  of  the  operating  expenses  and 
13.86  per  cent,  of  the  total  amount  of  claims,  which  was  $62,004,025. 

The  adjustment  of  these  claims  is  usually  made  through  the  operat- 
ing officials,  generally  in  the  division  superintendent's  office.  Much 
the  same  complaint  is  found  by  persons  having  claims  of  this  nature — 
that  of  delay  in  adjustment.  The  nature  of  the  claims,  however, 
should  bring  about  a  speedy  adjustment.  Numerous  complaints  reach 
different  regulating  bodies  that  after  the  carrier  and  the  complainant 
have  reached  an  agreement  as  to  the  amount  it  is  sometimes  weeks, 
and  often  months,  before  the  claimant  receives  a  draft  in  payment. 

The  amount  of  payments  for  damage  to  property,  and  stock  on 
right  of  way  has  not  yet  reached  a  point  where  it  has  become  very 
serious.  Aside  from  delay  in  settlement  there  has  arisen  no  great 
complaint.  The  fact  of  the  matter  is  that  a  decrease  in  the  amount 
of  these .  payments  rests  mostly  with  the  railroads  themselves.  The 
great  bulk  of  the  causes  of  these  claims  are  directly  traceable  to  the 
carelessness  or  negligence  of  the  employes.  The  failure  of  section 
crews  to  repair  fences,  or  to  see  that  cattle  guards  serve  the  purpose 
for  which  they  are  intended,  are  chief  of  the  reasons  for  the  injury  to 
stock.  Careless  firing  of  locomotives  which  causes  fires  to  haystacks, 
barns,  etc.,  can  be  remedied  by  closer  supervision  of  the  operating 
officers. 

STATUTES  OF  THE  STATES  RELATING  TO  THE  SETTLEMENT 
OF  FREIGHT  CLAIMS. 

Alabama. — Civil  Code — 1907.  Sec.  5514 — Rule  for  measure  of 
damages  for  loss,  injury,  delay  in  transit.,  etc. 

"In  all  cases  of  loss,  destruction,  injury  to,  delay  in  delivering,  or 
failure  to  deliver  property,  chattels,  goods  of  any  character,  to  the 
person  entitled  thereto,  by  a  common  carrier,  having  received  the  same 
for  shipment  in  accordance  with  the  contract  of  shipment,  such  com- 
mon carrier  shall  be  liable  *  *  *  for  the  market  value  of  such 
chattels  at  place  of  destination,  at  the  time  and  in  the  condition  they 
should  have  been  delivered  with  interest  from  the  time  they  should 
have  been  delivered ;  and  where  injuries  for  the  damages  caused  there- 
to, less  the  amount  of  freight  charges  due  for  their  transportation, 
with  interest  from  the  time  they  should  have  been  delivered  uninjured, 
and  in  case  of  delay  beyond  a  reasonable  time,  the  difference  in  the 
value  of  the  goods  when  they  should  have  been  delivered  and  their 
value  when  delivered,  with  interest,  if  said  goods  have  declined  in 
value." 
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SEC.  5515. — Itemized  and  verified  statement  of  goods  shipped  to  be 
presented. 

"When  any  property,  chattels,  or  goods  have  been  received  by  any 
common  carrier  for  transportation,  and  such  goods,  etc.,  shall  be  lost, 
injured,  or  destroyed,  or  shall  not  be  delivered  according  to  the  contract 
of  shipment,  the  shipper  or  other  person  entitled  to  demand  and  re- 
ceive them,  shall  make  out  an  itemized  statement  of  the  goods,  etc.,  so 
lost,  destroyed,  injured  or  not  delivered,  setting  forth  the  kind  or 
articles,  and  the  number  thereof  and  the  value  and  the  extent  or  the 
amount  of  damages,  and  shall  after  making,  subscribing,  and  swearing 
to  the  same  before  an  officer  authorized  to  administer  an  oath,  de- 
liver same  to  the  common  carrier  or  agent  within  60  days  after  loss, 
destruction,  etc. — to  goods,  chattels,  etc." 

SEC.  5516 — Damages  paid  within  60  days. 

When  such  verified  statement  of  such  loss,  destruction,  injury,  or 
failure  to  deliver,  shall  be  delivered  to  such  common  carrier,  or  agent, 
etc. — it  shall  be  the  duty  of  such  common  carrier,  if  such  goods,  etc., 
were  lost,  destroyed,  etc.,  to  pay  to  or  tender  to  such  person  so  pre- 
senting such  claim,  if  he  be  the  one  entitled  thereto,  the  value  of  said 
property,  etc.,  so  lost  or  destroyed  or  not  delivered,  or  the  amount  of 
the  damages  or  injury  to  such  goods,  etc.,  within  sixty  days  from  the 
date  of  the  delivery  of  such  verified  claim  therefor. 

SEC.  5517. — Penalty  for  failure  to  pay  damages  within  60  days 
after  demand. 

If  the  value  of  such  goods,  etc.,  so  lost,  etc.,  or  the  amount  of  the 
damages  or  injury,  where  injured,  shall  not  be  paid  or  tendered  to 
such  person  entitled  thereto  *  *  *  within  the  time  above  pre- 
scribed, such  person  may,  on  suing  therefor  and  making  proof  of 
such  shipment  and  loss  or  dectruction,  etc.,  *  *  *  and  that  such 
claim  was  not  for  more  than  such  value  or  injury,  and  the  failure  of 
such  common  carrier  to  pay  for  the  same  within  60  days  from  making 
of  demand,  recover  from  said  common  carrier  fourfold  damages,  suf- 
fered by  reason  of  such  loss,  etc., — unless  such  loss  is  the  result  of  the 
act  of  the  public  enemies  or  the  act  of  God,  where  the  amount  of 
such  damages  does  not  exceed  $25.00,  and  two-fold  damages  with 
interest  where  the  amount  of  such  damages  exceeds  $25.00  and  does 
not  exceed  $100.00,  and  where  the  damages  exceed  $100.00  and  do 
not  exceed  $250.00  one  and  one-half  times  the  amount  of  such  dam- 
ages, with  interest,  and  where  the  damages  exceed  $250.00  but  do  not 
exceed  $500.00,  one  and  one-fourth  times  the  amount  of  such  dam- 
ages, with  interest,  and  where  the  damages  exceed  $500.00,  one  and 
fifteen  one-hundredths  times  the  amount  of  such  damages,  with  inter- 
est. 
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SECTION  5518 — Failure  to  make  or  file  a  verified  claim  does  not 
forfeit  right  of  action  for  actual  damages  *  *  *  but  unless  such 
claim  is  duly  made  as  required  by  this  article,  only  the  value  of  such 
property  or  the  injury  suffered  shall  be  recovered. 

SEC.  5519 — All  suits  brought  under  this  article  shall  be  brought 
within  one  year  after  making  the  said  written  demand. 

Acts  of  Arkansas  1907,  p.  557.  Act  239:  Act  to  prohibit  com- 
mon carriers  from  abridging  and  limiting  their  statutory  and  common 
law  liabilities  by  contracts,  rules  and  regulations. 

SEC.  1.  Hereafter  it  shall  be  unlawful  for  any  railroad  or  any  of 
its  agents  or  employees  to  enter  into  an  agreement  or  contract  with 
any  shipper  *  *  *  for  the  purpose  of  abridging,  modifying, 
limiting  or  abrogating  the  statutory  and  common  law  liabilities  of 
such  railroad  as  a  common  carrier,  and  all  agreements,  etc.,  are  de- 
clared void  and  shall  not  be  enforced  by  any  courts  of  the  state. 

Approved,  April  30,  1907. 

Acts  of  Arkansas,  1907,  p.  619.  Act  270:  Act  to  fix  the  liability 
to  owners- for  damages  to  property  as  between  the  initial  and  connect- 
ing Common  Carrier. 

SEC.  1 : — Whenever  any  property  is  received  by  a  common  carrier 
*  *  or  where  a  railroad  issues  receipts  or  bills  of  lading  in  the 
state  the  common  carrier  issuing  such  receipt,  etc.,  shall  be  liable  to 
owner  for  any  loss  or  damage  to  property  caused  by  its  own  negligence 
or  that  of  any  common  carrier  to  whom  property  is  delivered.  And 
initial  carrier  may  recover  from  carrier  responsible  for  loss,  etc.,  the 
amount  it  is  required  to  pay  the  owner  of  the  property. 

Approved,  May  6,  1907. 

California. — Civil  Code  (Pomoroy)   1901. 

SECTION  2194. — Unless  consignor  accompanies  the  freight,  an  in- 
land carrier  is  liable  from  time  he  accepts  until  he  relieves  himself 
from  liability  (by  proper  delivery,  etc.). 

SECTION  2201. — If  a  common  carrier  accepts  freight  for  a  place 
beyond  his  usual  route  he  must  deliver  it  to  some  other  common  car- 
rier and  his  liability  ceases  upon  making  such  delivery. 

Colorado. —  Chapt.  208,  Session  Laws  of  1907. 

SEC.  8. — Every  common  carrier  receiving  property  for  transporta- 
tion between  points  in  this  state  shall  issue  a  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof  for  all  loss,  damage  or 
injury  to  such  property  caused  by  it  or  by  any  common  carrier  to 
which  such  property  may  be  delivered  or  over  whose  lines  such  prop- 
erty may  pass. 
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No  contract,  rule  or  regulation  shall  exempt  such  common  carrier 
from  the  liability  in  this  section  imposed. 

But  nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
of  any  remedy  or  right  of  action  under  existing  law. 

The  common  carrier  issuing  such  receipt  shall  be  entitled  to  recover 
from  the  common  carrier  on  whose  line  the  loss  or  demage  was  sus- 
tained, the  amount  it  was  required  to  pay  the  owner  as  evidenced  by 
receipt  of  judgment. 

SEC.  9. — That  any  common  carrier  or  person  who  shall  violate  any 
part  of  this  Act  or  be  guilty  of  any  infraction  against  it  shall  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  in  any  district  court  of 
this  state  having  jurisdiction  of  the  place  where  offense  was  com- 
mitted, be  subject  to  a  fine  of  not  more  than  one  thousand  dollars  for 
each  offense. 

Connecticut. — Chapter  215. 

SEC.  3772.  Freight  Charges  Regulated.  No  railroad  company 
shall  charge  or  receive,  for  the  transportation  of  freight  to  any  station 
on  its  road,  a  greater  sum  than  is  at  the  time  charged  or  received 
for  the  transportation  of  the  like  kind  and  quantity  of  freight,  from 
the  same  original  point  of  departure  and  under  similar  circumstances, 
to  a  station  at  a  greater  distance  on  its  road  in  the  same  direction. 

SEC.  3773 — Forfeiture.  Every  railroad  company  which  violates 
any  provision  of  Sec.  3772  shall  be  liable  for  all  damages  sustained  by 
reason  of  such  violation,  and  shall  forfeit  two  hundred  dollars  to  the 
state  *  *  *  but  no  action  for  any  forfeiture  shall  be  maintained 
unless  the  same  is  brought  within  one  year  from  the  date  of  such 
violation. 

Florida. — Chap.  5618,  Laws  of  1907.  An  Act  to  require  common 
carriers  to  pay  claims  for  lost  or  damaged  freight. 

SEC.  1. — It  shall  be  the  duty  of  all  common  carriers,  operating  in 
the  state  when  any  person  files  with  them  or  their  agent  his  claim 
for  freight  or  baggage  lost  or  damaged  by  said  common  carrier,  or 
for  any  overcharges  made  by  the  same,  to  pay  the  claim  within  sixty 
days  from  its  filing  or  presentation  to  carrier  or  agent. 

SEC.  2. — Failing  to  comply  with  Section  one  (1)  of  this  Act,  the 
common  carrier  shall  be  liable  to  the  claimant  for  the  amount  of  his 
claim  and  fifty  (50)  per  cent,  per  annum  interest  on  the  principal 
of  said  claim  from  date  of  filing  or  presentation.  And  when  claim- 
ant shall  sue  and  recover  judgment  he  shall  be  allowed  the  said  fifty 
per  cent,  per  annum  in  addition  to  the  principal  sum.  Provided, 
claimant  shall  not  recover  the  said  fifty  per  cent,  unless  he  receive 
judgment  for  a  sum  that  fixes  the  principal  sum  of  the  claim  at  an 
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amount  greater  than  the  amount  which  common  carrier  had  offered 
and  tendered  in  settlement  of  claim  before  the  expiration  of  said 
sixty  days  in  section  one  (1)  of  this  Act. 

SEC.  3. — That  any  common  carrier  failing  to  comply  with  section 
one  (1)  of  this  Act  shall,  if  claimant's  claim  prevails  in  an  action 
to  recover,  be  liable  for  a  reasonable  attorney's  fee  fixed  by  court  not 
to  exceed  fifteen  ($15)  dollars  if  amount  recovered  does  not  exceed 
one  hundred  ($100)  dollars  and  not  more  than  fifteen  (15)  per  cent, 
for  amounts  over  one  hundred  ($100)  dollars.  Approved,  June  3, 
1907. 

Chapt.  5894,  Laws  of  1909. 

SEC.  4.-v-When  claim  arises  and  shipment  went  or  should  have 
gone  over  more  than  one  line,  claimant  may  file  his  claim  with  any  of 
the  carriers  and  bring  action  against  either  of  them.  Provided  he 
shall  have  served  notice  on  carrier  he  elects  to  sue. 

Approved,  June  8,  1909. 

Georgia. — Code  of  1911. 

SEC.  2770. — Railroads  to  make  prompt  settlement  for  overcharges. 
In  all  cases  where  any  railroad  shall  receive  any  overcharge  or  excess 
of  freight  over  and  beyond  the  proper  or  contract  rate  of  freight,  and 
a  demand  in  writing  for  the  return  or  payment  of  such  overcharge  is 
made  by  the  person  paying  the  same,  said  railroad  shall  refund  said 
overcharge  within  thirty  days  from  said  demand;  and  if  railroad 
company  shall  fail  or  refuse  to  settle  within  thirty  days,  or  to  refund 
said  overcharge,  then  common  carrier  shall  be  liable  to  said  person 
making  the  overpayment  in  an  amount  double  the  amount  of  over- 
payment, to  be  recovered  in  any  court  having  jurisdiction  of  the  same; 
and  more  than  one  claim  for  such  excess  may  be  joined  in  the  same 
suit. 

SEC.  2778. — Claims,  when  to  be  paid;  penalty  for  failure.  Every 
claim  for  loss  or  damage  to  property,  or  overcharge  for  freight,  for 
which  carrier  is  liable,  shall  be  adjusted  and  paid  by  such  common  car- 
rier within  60  days  in  cases  of  shipments  wholly  within  this  state, 
and  within  ninety  days  in  cases  of  shipments  between  points  without 
and  points  within  this  state,  after  such  claim,  duly  verified  by  the 
oath  of  the  claimant  or  his  agent,  shall  have  been  filed  with  agent  of 
initial  carrier,  or  with  agent  of  carrier  upon  whose  line  the  loss  or 
damage  or  overcharge  actually  occurred.  If  claim  is  not  adjusted  and 
paid  within  time  limited,  the  carrier  shall  be  liable  for  interest  there- 
on at  the  legal  rate  from  date  of  filing  claim  until  the  payment  there- 
of;  and  shall  also  be  liable  for  a  penalty  of  $50  for  every  such  failure 
to  adjust  and  pay  such  claim  and  to  be  recovered  by  the  party  damaged 
in  any  court  of  competent  jurisdiction.  Provided,  that  unless  such 
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claimant  shall  in  such  action  recover  the  full  amount  claimed,  no 
penalty  shall  be  recovered,  but  the  recovery  shall  be  limited,  to  the 
actual  loss  or  damage  or  overcharge,  with  interest  thereon  from  the 
date  of  filing  such  claim. 

Illinois. — Revised  Statutes,  1011— Llurd.  Chapt.  114— Sec.  '.»<;. 
Common  law  liability  not  to  be  limited. 

That  whenever  any  property  is  received  by  any  railroad  corporation 
to  be  transported  from  one  place  to  another,  within  or  without  the 
state,  it  shall  not  be  lawful  for  such  corporation  to  limit  its  common 
law  liability  safely  to  deliver  such  property  at  the  place  to  which  the 
same  is  to  be  transported,  by  any  stipulation  or  limitation  expressed 
in  the  receipt  given  for  the  safe  delivery  of  such  property. 

Chapt.  114,  Sec.  129.    Damages. 

If  any  such  railroad  corporation  shall  in  violation  of  any  of  the 
provisions  of  this  Act,  ask,  demand,  charge  or  receive  of  any  person 
or  corporation  any  extortionate  charges  for  the  transportation  of  goods 
*  *  *  the  person  so  offended  against  may,  for  each  offence,  re- 
cover *  *  *  in  any  form  of  action,  three  times  the  amount  of 
damages  sustained  by  the  party  aggrieved,  together  with  cost  of  suit 
and  a  reasonable  attorney's  fee  *  *  *. 

Indiana. — Acts  1911.  Chapt.  183.  Relating  to  the  liability  of 
common  carriers  for  loss  or  damage  to  freight  and  providing  remedies 
and  penalties. 

SEC.  1. — That  a  common  carrier  *  *  *  issuing  any  receipt 
or  bill  of  lading  *  *  *  shall  be  liable  for  any  loss,  damage  or 
injury  *  *  *  caused  by  said  carrier  or  any  carrier 

to  which  such  property  may  be  delivered,  and  no  contract,  etc.,  shall 
exempt  such  common  carrier  from  the  liability  hereby  imposed.     Pro- 
vided that  nothing  in  this  Act  shall  deprive  holder  of  any  such  receipt 
of  any  remedy  or  right  of  action  which  he  had  under  existing  law- 
other  than  this  Act. 

SEC.  2. — That  carrier  issuing  receipt  etc.,  may  recover  from  carrier 
responsible  the  amount  required  to  pay  owner,  evidenced  by  tran- 
script, etc. 

SEC.  3. — Every  claim  for  loss  or  damage  to  freight  transported  from 
points  within  the  state  may  be  presented  to  the  agent  who  issued  the 
receipt  or  to  representative  at  destination  shall  be  paid  or  rejected  in 
90  days  and  if  neither  paid  nor  rejected  in  such  time  it  shall  stand 
as  a  liability  due  and  payable  against  such  carrier,  recoverable  in  any 
court  of  competent  jurisdiction.  In  case  of  rejection  carrier  shall  re- 
turn all  papers  received  from  claimant  together  with  statement  of 
grounds  for  rejection  and  no  others  shall  be  stated  or  relied  upon,  and 
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shall  make  a  statement  of  offer  to  settle  as  it  may  desire  and  pay  on 
written  acceptance  of  claimant.  Claimant  may  pursue  claim  by  pre- 
senting same  to  .Railroad  Commission.  They  may  suggest  that  claim 
be  paid  or  abandoned.  If  not  paid  in  15  days  after  a  suggestion  to 
pay,  send  transcript  of  case  to  Clerk  of  Civil  Court  at  place  of  origi- 
nal presentation.  All  claims  shall  be  in  writing,  itemized  and  verified 
by  persons,  etc.,  entitled  to  make  claim.  *  *  *  and  shall  have  at- 
tached bill  of  lading  and  original  paid  freight  bill  if  in  possession  of 
claimant. 

SEC.  4. — Remedies  provided  in  this  Act  shall  apply  to  all  cases 
of  loss  or  damage  to  freight  from  a  point  within  to  a  point  within  the 
state  of  Indiana  and  occurring  while  freight  is  in  possession  of  such 
carrier  within  the  state  of  Indiana,  except  that  claim  shall  be  pre- 
sented at  point  of  destination. 

SEC.  5. — If  finding  of  court  favors  claimant  a  penalty  of  $25.00  to 
be  added  in  favor  of  claimant,  if  amount  claimed  or  over  is  recovered. 
And  like  penalty  against  claimant  if  amount  recovered  be  less  than 
offered  in  settlement  by  carrier.  Provided  no  penalty  shall  attach 
against  any  claimant  when  any  defense  is  for  the  first  time  set  up  in 
said  court. 

SEC.  6. — All  claims  under  this  Act  shall  be  presented  originally 
within  four  months  from  date  of  shipment  involved,  but  no  claim  to 
be  filed  till  after  arrival  of  shipment,  a  part  of  it  or  the  lapse  of  a 
reasonable  time  for  the  arrival  thereof. 

Chapt  273,  Laws  of  1913. 

SEC.  1. —  *  *  *  if  after  hearing  on  a  complaint  or  petition 
filed  with  the  Railroad  Commission  of  Indiana,  the  Commission  shall 
determine  that  any  party  complainant  is  entitled  to  an  award  of  dama- 
ges for  the  violation  of  any  of  the  provisions  of  the  laws  of  this  state 
prescribing  the  duties  and  powers  of  the  Commission,  the  Commission 
shall  make  an  order  directing  the  carrier  to  pay  to  the  complainant  the 
sum  to  which  he  is  entitled,  on  or  before  a  day  named,  and  stating  the 
sum ;  but  no  such  order  shall  be  made  in  case  wherein  the  carrier  has 
theretofore  made  reparation  to  such  complainant  for  the  injury  alleged 
to  have  been  done. 

SEC.  3. — All  complaints  for  the  recovery  of  damages  shall  be  filed 
with  the  Commission  within  two  years  from  the  time  the  cause  of  ac- 
tion accrues,  and  not  after;  and  a  complaint  for  the  enforcement  of 
an  order  for  the  payment  of  money  shall  be  filed  in  court  within  one 
year  from  the  date  of  the  order,  and  not  after. 

Iowa. — Laws  of  Iowa,  Session  1913. — Chapt.  179. 

SEC.  1 — Damages,  Excessive  Rates,.  Adjustment  within  a  certain 
time.  That  every  claim  for  loss  or  damage  *  *  *  or  for  a 
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charge  in  excess  of  the  legal  and  regular  charge  shall  be  adjusted  and 
paid  within  forty  days  in  case  of  shipments  wholly  within  the  state, 
and  within  ninety  days  in  case  of  shipments  from  without  the  state, 
after  the  filing  of  such  claim  at  point  of  destination,  provided  that  no 
claim  shall  be  filed  until  after  the  arrival  of  the-  shipment ;  a  part  of 
it,  or  until  a  reasonable  time  shall  have  elapsed,  and  provided  further 
that  if  such  claim  is  not  filed  within  sixty  days  from  the  time  it  ac- 
crues, the  penalty  shall  not  apply. 

SEC.  2. — Failure — Penalty. 

Failure  to  adjust  and  pay  claim  as  prescribed  shall  subject  carrier 
to  penalty  of  a  sum  which  in  amount  shall  be  equal  to  amount  of  claim 
originally,  provided,  that  it  shall  in  no  case  be  less  than  $25.00  or 
more  than  $100.00,  for  each  and  every  failure  to  be  recovered  by  party 
aggrieved  in  any  court  of  competent  jurisdiction.  Provided,  said 
claim  shall  be  filed  in  proper  form  with  such  information  as  will  aid 
in  establishing  the  claim.  The  penalty  shall  not  apply  unless  the 
claimant  shall  recover  the  full  amount  claimed  by  him  nor  when  the 
claim  exceeds  $500.00. 

Approved,  March  25,  1913. 

Kansas. — Session  Laws  of  1911.     Chapt  240. 

SEC.  1. — That  any  common  carrier  receiving  property  for  the  trans- 
portation from  one  point  in  this  state  to  another  point  in  this  state 
shall  issue  a  bill  of  lading  and  such  carrier  or  any  other  common  car- 
rier to  which  such  property  may  be  delivered,  shall  be  liable  to  the 
owner  for  any  loss,  damage  or  injury  caused  by  any  one  or  more  of 
said  carriers,  and  no  contract,  rule  or  regulation  shall  exempt  any  of 
such  common  carriers  from  the  liability.  Provided  that  nothing  in 
this  section  shall  deprive  the  owner  or  holder  of  bill  of  lading  any 
remedy  he  may  have  under  existing  law.  That  the  common  carrier 
which  shall  pay  said  loss  or  damage  shall  be  entitled  to  recover  from 
the  common  carrier  on  whose  line  damage  resulted,  the  amount  re- 
quired to  pay  owner  as  evidenced  by  receipt,  judgment,  etc. 

SEC.  2. — That  any  common  carrier  failing  to  pay  the  liability  for 
sixty  days  after  demand,  shall  be  liable  to  the  owner  for  a  reasonable 
attorney's  fee  to  be  fixed  by  the  court  and  recovered  as  a  part  of  the 
judgment  in  any  action  brought  under  this  Act. 

SEC.  3. — The  demand  provided  for  in  this  Act  may  be  made  on  the 
station  agent  at  point  where  property  was  received  by  carrier  or  on 
its  freight  auditor  or  freight  claim  agent. 

SEC.  4. — That  in  an  action  to  recover  damages  upon  application  of 
the  defendant  in  the  action  the  court  may  make  party  to  such  action 
any  carrier  to  which  the  freight  may  have  been  delivered  while  being 
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shipped  to  the  consignee  thereof,  upon  judgment  being  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant,  such  defendant  shall 
have  judgment  in  the  same  amounts  as  against  the  carrier  through 
whose  fault  the  loss  of  damage  occurred. 

Approved,  March  14,  1911. 

Sessions  1913,  Chapt.  258. 

SEC.  1. — Any  provision  in  a  contract  of  shipment  with  any  rail- 
road company,  etc.,  providing  in  substance  as  a  condition  precedent 
to  a  recovery  for  loss  or  damage  for  any  cause  *  *  *  that  notice 
in  writing  be  given  such  railroad  company  *  *  *  and  which 
fixes  the  time  at  which  said  notice  shall  be  given  within  a  period  of 
less  than  twenty  days  after  such  claim  for  loss  or  damage  shall  arise, 
shall  be  unlawful  and  void. 

Approved,  March  5,  1913. 

Kentucky. — Russell's  Statutes — 1909.     Chapt.  5356. 

SEC.  819. — Any  railroad  corporation  that  shall  be  guilty  of  extor- 
tion or  unjust  discrimination  *  *  *  shall,  upon  conviction  be 
fined  for  the  first  offense  in  any  sum  not  less  than  $500  nor  more  than 
$1000 ;  and  upon  a  second  conviction  in  any  sum  not  less  than  $500 
nor  more  than  $2000 ;  and  upon  a  third  conviction  in  any  sum  not 
less  than  $2000  nor  more  than  $5000  ;".***  and  such  railroad 
corporation  shall  also  be  liable  in  damages  to  the  party  aggrieved  to 
the  amount  of  damages  sustained,  together  with  the  cost  of  suit  and 
reasonable  attorney's  fees  to  be  fixed  by  the  Court.  Indictments  under 
this  section  shall  be  made  only  upon  the  recommendation  or  request 
of  the  Railroad  Commission,  filed  in  the  Court  having  jurisdiction  of 
the  offense;  and  all  prosecutions  and  actions  under  this  law  shall  be 
commenced  within  two  years  after  offense  shall  have  been  committed. 

Louisiana. — Revised  Laws,  1904,  p.  1496.     Act  93,  1888,  p.  152. 

SEC.  1. — That  public  carriers  are  required  to  pay  at  the  point  of 
delivery  for  all  overcharges  above  that  rate  in  bill  of  lading,  except  on 
sealed  cars  from  outside  of  state. 

May  be  sued  at  point  of  delivery  or  domicile  of  carrier  at  option  of 
plaintiff.  Provided  that  suit  shall  not  be  instituted  under  30  days 
after  demand. 

Acts  of  Louisiana,  1908,  p.  31.    Act  29. 

SEC.  1. — That  every  claim  for  loss  or  damage  to  property  or  freight 
while  in  the  possession  of  any  common  carrier  doing  business  in  this 
state  shall  be  paid  within  30  days  in  case  of  shipments  wholly  within 
the  state  and  within  60  days  in  case  of  shipments  from  without  the 
state.  Provided  that  no  claim  shall  be  filed  until  after  the  arrival  of 
the  shipment  or  some  part,  or  the  lapse  of  a  reasonable  time.  Com- 
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moil  carrier  shall  be  liable  for  amount  of  such  loss  and  damage  to- 
gether with  legal  interest  from  date  of  filing  claim  till  payment  thereof. 
SEC.  2. — That  in  case  of  failure  to  pay  such  claim  within  periods 
respectively  herein  prescribed  such  failure  shall  subject  such  common 
carrier  so  failing  to  a  penalty  of  fifty  dollars  ($50.00)  to  be  re- 
covered by  any  consignee  or  consignor  aggrieved  in  any  court  of 
competent  jurisdiction.  Provided  that  unless  said  claimant  recover 
the  full  amount  claimed  no  penalty  shall  be  recovered  but  only  the 
actual  loss  with  legal  interest. 

Michigan. — Public  Acts,   1907. 

"No.  312 — Sec.  42 — All  claims  against  any  railroad  for  loss  or 
damage  to  property  for  any  cause,  or  for  overcharge  upon  any 
shipment  *  *  *  if  not  acted  upon  within  ninety  days  from  date 
of  filing  the  claim  with  the  railroad  may  be  investigated  by  the  Com- 
mission and  result  embodied  in  its  next  annual  report. 

Acts  of  Michigan,  1911. 

No.  139— (C). 

Within  six  months  after  the  delivery  of  any  shipment  of  freight  at 
destination  any  person  aggrieved  may  complain  to  the  Commission 
that  the  charge  exacted  is  irregular  or  exorbitant  and  Commission  shall 
have  power  to  investigate  such  complaint  and  if  it  shall  find  that  rate 
charged  was  exorbitant,  it  shall  find  what  would  have  been  a  reason- 
able rate  and  if  less  than  rate  exacted  carrier  shall  have  the  right  to 
refund  the  amount  found  excessive.  If  company  refuse  to  pay  action 
may  be  maintained  in  any  court  of  the  state  and  finding  of  Commis- 
sion shall  be  prima  facie  evidence  of  the  truth  and  no  carrier  shall  be 
allowed  to  avail  itself  of  the  defense  that  the  shipment  was  made  on 
the  published  rate  at  the  time.  But  no  carrier  making  a  refund  under 
order  of  the  Commission  or  pursuant  to  an  order  of  the  court  shall 
be  liable  to  any  penalty  or  forfeiture  or  subject  to  any  prosecution 
under  the  laws  of  the  state  for  making  such  refund. 

Minnesota. — Laws  of  1911.     Chapt.  306. 

SEC.  1. — Refundment  to  be  made  within  60  days. 

All  charges  for  freight  *  *  *  that  are  collected  by  a  common 
carrier  over  what  it  is  entitled  to  receive  under  the  lawful  tariff  or 
classification  shall  be  refunded  by  said  carrier  within  60  days  after 
the  payment  of  the  same.  Provided,  that  when  such  overcharge  is 
due  to  a  difference  in  weight  a  claim  may  be  filed  as  provided  in  Sec- 
tion 2. 

SEC.  2. — Contents  of  Claim. 

Every  claim  against  a  common  carrier  doing  business  in  this  state, 
for  an  overcharge  due  to  difference  in  weight,  or  for  loss,  damage  or 
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injury  to  property  while  in  its  possession,  shall  be  adjusted  and  paid 
within  60  days  in  case  of  shipment  wholly  within  the  state  and  within 
90  days  in  case  of  shipment  from  without  this  state,  or  from  a  point 
in  this  state  to  a  point  in  another  state,  after  the  filing  of  such  claim 
with  the  agent  of  the  carrier  at  the  point  of  the  origin,  or  of  the  desti- 
nation of  such  shipment,  or  with  the  claims  department  of  such  car- 
rier. No  such  claim  shall  be  filed  until  after  the  arrival  of  a  ship- 
ment, or  of  some  part  thereof  at  the  point  of  destination,  or  until  after 
the  lapse  of  a  reasonable  time  for  the  arrival  thereof.  For  the  pur- 
pose of  this  Act,  a  claim  when  filed  shall  consist  of  (a)  original  bill 
of  lading  or  shipping  receipt,  (b)  paid  freight  bill,  (e)  bill  of 
claimant,  and  (d)  original  invoice  or  certified  copy  when  necessary. 
True  copies  of  any  said  documents  may  be  used,  and  in  case  of  ab- 
sence, an  explanation  must  be  attached.  The  carrier  shall  acknowl- 
edge the  filing  of  a  claim,  or  any  letter,  papers,  or  documents  purport- 
ing to  be  such,  within  ten  days  after  receipt  and  if  the  claim  so  filed 
does  not  comply  with  the  above  requirements,  the  carrier  shall  so  in- 
form the  claimant  and  advise  him  of  what  may  be  required  to  com 
plete  the  claim. 

SEC.  3. — Interest  to  be  charged. 

In  all  such  cases  where  carrier  is  liable  for  full  amount  of  damage 
or  injury  to  property,  together  with  interest  from  date  of  filing  of 
claims  to  date  of  payment  thereof. 

SEC.  4. — Penalty  of  $25.00  Attached. 

Failure  to  adjust  and  tender  or  pay  such  overcharge  or  claim  with- 
in prescribed  period  subject  common  carrier  so  failing  to  a  penalty 
of  $25.00  for  each  and  every  such  claim,  to  be  recovered  by  claim- 
ant in  action  brought  in  any  court  in  the  state. 

Unless  such  claimant  recovers  in  such  action  the  full  amount 
claimed  by  him,  no  penalty  shall  be  recovered,  but  only  the  actual 
amount  of  the  loss,  injury  or  damage  to  property  or  the  amount  of 
the  overcharge  with  interest. 

And  if,  in  such  action,  a  special  issue  of  fraud  is  raised,  and  such 
claim  is  found  to  be  fraudulent,  the  claimant  shall  pay  to  the  carrier 
the  penalty  of  $25.00,  to  be  recovered  along  with  the  costs.  In  an  action 
brought  under  the  provisions  of  this  law,  if  the  carrier  can  show 
that  it  made  a  tender  of  the  amount  claimed,  with  interest,  and  a 
penalty  of  $5.00,  within  five  days  after  a  demand  that  is  made  at 
any  time  after  the  expiration  of  the  time  specified  in  sections  1  and 
2,  then  it  shall  only  be  subject  to  the  penalty  of  $5.00,  to  be  recovered 
alonsr  with  the  costs. 
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SEC.  5. — Remedy  to  be  Cumulative. 

The  remedy  herein  provided  is  cumulative  and  shall  not  deprive  the 
claimant  of  any  other  right  of  action  provided  by  statute  or  by  the 
common  law. 

(Act  passed  April  20,  1911). 

Chapt.  815,  Laws  of  Minnesota,  1913. 

SEC.  1. — Bill  of  lading  to  be  issued  and  company  liable  for  loss. 

That  any  common  carrier  receiving  property  for  transportation 
from  one  point  to  another  in  this  state  shall  issue  a  bill  of  lading  and 
shall  be  liable  to  the  lawful  holder  thereof  for  any  loss  or  damage  to 
such  property  caused  by  it  or  any  common  carrier  to  which  such 
property  may  be  delivered  or  over  whose  lines  such  property  may 
pass,  and  no  contract  rule  or  regulation  shall  exempt  such  common  car- 
rier from  the  liability  hereby  imposed;  provided,  that  nothing  in  this 
Act  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  existing  law. 

SEC.  2. — One  common  carrier  given  right  to  recover  from  another. 

That  the  common  carrier  issuing  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  the  common  carrier  on  whose  line  the  loss 
or  damage  may  have  occurred,  the  amount  of  such  loss,  damage  or  in- 
jury as  it  may  be  required  to  pay  to  the  owner  of  the  property  as 
may  be  evidenced  by  any  receipt,  judgment  or  transcript  thereof. 

Approved,  April  16,  1913. 

Mississippi. — Chapt.  196,  Laws  of  1908. 

Railroads  to  settle  claims  for  lost  or  damaged  freight  within  a 
reasonable  time  and  failing  to  do  so  to  pay  twenty-five  dollars  in  ad- 
dition to  actual  damage. 

Common  carriers  required  to  settle  all  claims  for  freight  lost  or 
damaged  between  two  points  on  same  system  within  sixty  days  from 
filing  of  written  notice  with  agent  at  point  of  destination.  Where 
freight  handled  by  two  or  more  roads  is  lost  or  damaged,  settlement 
shall  be  made  in  ninety  days  from  date  of  filing  notice  as  before.  A 
common  carrier  failing  to  settle  such  claims  as  required  shall  be  liable 
to  consignee  for  twenty-five  dollars'  damages  in  addition  to  actual 
damages  all  of  which  may  be  recovered  By  suit.  Provided  this  section 
shall  apply  only  when  amount  claimed  is  two  hundred  ($200)  dollars 
or  less. 

Approved,  March  20,  1908. 

SEC.  4853,  Code  of  1906.     Liability  of    last    of    several    carriers. 

If  a  common  carrier  receive  freight  from  another  common  carrier 
and  it  arrive  at  the  place  of  delivery  in  a  broken  or  damaged  condition, 
or  part  lost  or  destroyed,  it  is  the  duty  of  the  last  carrier  to  obtain 
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and  furnish  to  the  consignee  on  demand  true  copies  of  all  notations, 
etc.,  entered  on  books  of  each  carrier  touching  transfer,  etc.,  of  freight 
in  transit.  If  these  notations  are  not  furnished  within  thirty  days 
after  demand,  it  shall  be  presumed  to  have  caused  such  damage. 

Missouri. — Laws  of  1911,  p.  153. 

SEC.  1. — Liability  of  common  carrier  not  limited  by  contract. 

That  no  contract,  receipt,  rule,  noticej  etc.,  shall  exempt  any  com- 
mon carrier  engaged  in  transportation  of  persons  or  things  from  the 
liability  of  a  common  carrier  which  would  exist  had  no  contract,  etc., 
been  made  or  entered  into. 

Approved,  April  3,  1911. 

Article  II,  Laws  of  1913. 

SEC.  30. — Liability  for  damage  for  property  in  transit. 

Every  common  carrier  shall  upon  demand  issue  a  receipt  or  bill  of 
lading  for  all  property  delivered  to  it  for  transportation.  No  con- 
tract or  clause  in  any  receipt  or  bill  of  lading  shall  exempt  any  com- 
mon carrier  from  any  liability  for  loss,  damage  or  injury  caused  by 
it  to  property  from  the  time  of  its  delivery  for  transportation  until 
the  same  shall  have  been  received  at  its  destination  and  a  reasonable 
time  shall  have  elapsed  after  notice  to  consignee  of  such  arrival  to 
permit  of  the  removal  of  such  property. 

Every  common  carrier  shall  be  liable  for  all  loss,  etc.,  to  property 
caused  by  delay  in  transit  due  to  negligence,  and  in  any  action  to 
recover  for  damage  due  to  delay  the  burden  of  proof  shall  be  upon  the 
defendant  to  show  that  such  delay  was  not  caused  by  negligence. 

Nothing  in  this  section  shall  deprive  any  holder  of  such  receipt  of 
any  remedy  or  right  of  action  which  he  has  under  existing  laws. 

SEC.  42. — Liability  for  loss  of  damage  caused  by  violation  of  this 
Act. 

In  case  a  common  carrier  shall  do  or  permit  to  be  done  or  omit  any- 
thing required  in  this  Act,  such  common  carrier  shall  be  liable  to  the 
persons  or  corporations  affected  for  all  loss,  damage  or  injury  result- 
ing, and  in  case  of  recovery  if  court  finds  that  such  action  was  willful 
it  may  fix  a  reasonable  attorney's  fee  to  be  taxed  and  collected  as  part 
of  the  costs  in  the  case.  All  action  to  recover  may  be  brought  in  any 
court  of  competent  jurisdiction  by  any  such  person  or  corporation. 

Approved,  March  17,  1913. 

Montana. — Laws  of  1907.     Chapt.  37. 

SEC.  23. — If  any  railroad  subject  to  this  Act  *  *  *  shall 
hereafter  collect,  etc.,  from  any  person  *  *  *  a  greater  rate 
*  *  *  than  that  fixed  and  established  by  the  Board  of  Railroad 
Commissioners  for  the  transportation  of  freight  *  *  *  or  for 
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the  use  of  a  ear  *  *  *  or  any  other  service  such  railroad  and 
its  agents  shall  be  deemed  guilty  of  extortions  and  shall  forfeit  and 
pay  to  the  state  of  Montana  no  less  than  $500  nor  more  than  $2,000. 
SEC.  26. — Any  sum  or  amount  of  money  paid  to  any  railroad  by 
any  person  in  excess  of  the  rates  fixed  by  the  Board  may  be  re- 
covered in  any  action  instituted  and  maintained  in  the  District  Court 
of  the  County  in  which  payment  was  made.  Provided  that  such  ac- 
tion shall  be  brought  within  twelve  months  from  the  date  of  such  pay- 
ment. If  upon  trial  it  shall  appear  that  such  charge  was  wilfully 
made,  the  person  bringing  the  action  shall  be  awarded  damages  in 
treble  the  amount  of  such  excess  or  overcharge,  together  with  the  costs 
and  expenses  of  such  action  including  a  reasonable  attorney's  fee  to 
be  taxed  and  collected  as  other  costs  in  the  action. 

Nebraska. — Cobbey's  Annotated  Statutes — 1911. 

10665  x  13. — Prompt  payment  of  damage  or  overcharge. 

That  every  claim  for  loss  or  damage  to  property  in  any  manner,  or 
overcharge  for  freight,  for  which  any  common  carrier  in  the  state  of 
Nebraska  may  be  liable,  shall  be  adjusted  and  paid  by  the  common 
carrier  delivering  such  freight  at  the  place  of  destination  within 
bixty  days  in  cases  of  shipments  wholly  within  the  state,  find  within 
ninety  days  in  cases  of  shipments  between  points  without  and  points 
within  the  state,  after  such  claim,  stating  the  amount  and  nature  thereof 
accompanied  by  the  bill  of  lading  or  duplicate  bill  of  lading  or  shipping- 
receipt,  showing  the  amount  paid  for  or  on  account  of  said  shipment 
which  shall  be  returned  to  complainant  when  the  claim  is  rejected,  or 
the  time  limit  has  expired,  shall  have  been  filed  with  the  agent,  of  the 
common  carrier  at  the  point  of  destination  of  such  shipment,  or  at 
the  point  where  damages  in  any  other  manner  may  be  caused  by  any 
common  carrier. 

In  the  event  such  claim  which  shall  have  been  filed  as  above  pro- 
vided within  90  days  *  *  *  is  not  adjusted  and  paid  within 
the  time  herein  limited,  the  said  common  carrier  shall  be  liable  for 
interest  thereon  at  seven  per  cent,  per  annum  from  the  date  of  the 
filing  of  such  claim,  and  shall  also  be  liable  for  a  reasonable  attorney's 
fee  to  be  fixed  by  the  court,  all  to  be  recovered  by  the  consignee  or 
consignor  or  real  party  in  interest  in  any  covirt  of  competent  jurisdic- 
tion— Provided:  that  in  bringing  suit  for  the  recovery  of  any  claim 
for  loss  or  damage  *  *  *  if  the  consignee  or  consignor  or  real 
party  in  interest  shall  fail  to  recover  a  judgment  in  excess  of  the 
amount  that  may  have  been  tendered  in  offer  of  settlement  of  such 
claim  by  the  common  carrier  liable  hereunder,  then  such  real  party  in 
interest  *  *  shall  not  recover  the  interest  penalty  or  attor- 

ney's fees  herein  provided. 
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In  Lincoln  Tent  Co.  vs.  Missouri  P.  K.  Co.— 86  Neb.  338,  125  K 
W.  603 — "As  a  general  rule,  a  bill  of  lading  issued  by  a  common  car- 
rier to  a  shipper,  containing  a  receipt  for  property  received  for  ship- 
ment, constitutes  the  contract  between  the  carrier  and  the  shipper. 
However,  the  rights  thereby  conferred  are  not  absolute  or  inalienable 
and  such  contract  may,  like  any  other  written  contract,  be  changed  or 
modified  by  subsequent  paid  agreement  between  the  shipper  and  the 
carrier." 

30063  x  2. — Overcharging  penalty. 

Every  common  carrier  which  shall  refuse  to  accept  for  shipment 
or  who  shall  demand  for  such  transportation  or  delivery 
any  sum  in  excess  of  the  rates  herein  made  lawful,  shall  be  liable  to 
the  shipper  injured  thereby  for  all  damages  such  shipper  *  * 
shall  sustain,  and  in  addition  thereto,  such  common  carrier  violating 
the  provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  *  *  *  shall  be  subject  to  a  fine  of 
not  more  than  $500  for  each  offense.  Provided,  that  each  shipment 
shall  be  deemed  a  separate  offense  and  shall  be  punishable  as  such — 
Provided,  further,  that  no  shipment  shall  be  made  wherein  such  com- 
mon carrier  shall  not  be  privileged  to  charge  less  than  25  cents  in 
freight  charges  thereon. 

10603 — Liable  for  damage  for  violation  of  Act. 

Any  common  carrier  of  live  stock  in  car  load  lots  refusing  to  com- 
ply with  or  violating  the  requirments  of  the  foregoing  section  shall  be 
liable  to  the  shipper  *  *  *  for  all  damages  sustained  by  such 
refusal  *  *  *  including  the  cost  of  transportation  of  the  ship- 
per, his  agent  or  employee  to  and  from  the  destination  of  such  live 
stock,  together  with  costs  of  suit  and  a  reasonable  attorney's  fee  to 
be  taxed  by  the  Court  trying  the  said  cause,  and  for  the  second  re- 
fusal to  comply  with,  or  a  violation  of  such  requirements  the  com- 
mon carrier  shall  be  liable  to  the  shipper  as  a  penalty  for  such  viola- 
tion in  the  sum  double  the  damages  sustained,  and  double  the  cost 
of  such  transportation  together  with  the  costs  and  reasonable  attor- 
ney's fee  *  *  and  for  a  third  refusal  (etc.)  as  a  penalty  for 
violation  in  triple  damages,  tripple  costs  of  transportation,  besides 
the  cost  including  reasonable  attorney's  fee  to  be  taxed  by  Court  trying 
the  cause. 

Nevada.— Revised  Laws  of  1912.     4580    Sec.  32. 

Claims  for  damages  or  overcharges  not  acted  on  by  railroad  to  be 
investigated. 

All  claims  against  any  railroad  for  loss  of  or  damage  to  property 
from  any  cause,  or  from  overcharge  upon  any  shipment  *  *  *  if 


506  NATIONAL  ASSOCIATION   OF   RAILWAY   COMMISSIONERS. 

not  acted  upon  within  ninety  days  from  the  date  of  the  filing  of  such 
claim  with  the  railroad  may  be  investigated  by  the  Commission  in  its 
discretion  and  the  result  of  such  investigation  shall  be  recorded  and 
filed  in  the  archives  of  the  Commission,  be  opened  to  examination  by 
the  public  and  be  embodied  in  the  Commission's  next  annual  report. 

4593.  Sec.  35. — All  remedies  available  to  the  Commission. 

In  addition  to  all  the  other  remedies  provided  by  this  Act  lor  pre- 
vention and  punishment  of  any  and  all  violations  as  to  the  provisions 
hereof,  and  all  orders  of  the  Commission,  the  Commission  can  compel 
compliance  with  this  Act  and  of  the  orders  of  the  Commission  by  pro- 
ceedings in  mandamus  injunction  or  by  other  civil  remedies. 

New  Jersey. — Carriers  1 — 369  Compiled  Statutes  of  N.  J.,  1910. 
Overcharge,  penalty,  recovery. 

Any  person  or  company  in  this  state  authorized  by  law  to  charge 
for  the  transportation  of  passengers  or  goods  which  shall  directly  or 
indirectly  take  or  demand  from  any  person  more  than  the  charge  al- 
lowed by  law  shall  pay  One  hundred  ($100)  dollars  besides  cost  of 
prosecution  for  each  and  every  offense,  to  be  recovered  in  any  action  on 
contract  by  any  person  who  may  sue  for  the  same,  one-half  to  the 
prosecutor  and  the  other  half  to  the  use  of  the  state  before  any  court 
of  competent  jurisdiction. 

48-4243. — Limitation  of  Liability. 

Any  railroad  company  may  by  giving  notice  to  any  person  offering 
goods  for  transportation  on  the  railroad  or  in  the  vessel  of  the  com- 
pany, limit  their  responsibility  as  carrier  to  one  hundred  dollars  for 
every  one  hundred  pounds  weight  unless  such  person  shall  pay  to  the 
company  by  way  of  insurance  for  any  additional  amount  of  responsi- 
bility to  be  assumed,  such  rate  not  to  exceed  the  legal  rate  for  trans- 
porting one  hundred  pounds  for  every  two  hundred  dollars  of  addi- 
tional responsibility  assumed  on  each  one  hundred  pounds,  and  at  that 
rate  for  a  greater  or  less  quantity ;  and  a  general  notice  of  the  limita- 
tion of  liability  placed  in  a  conspicuous  place  in  the  office  of  the  com- 
pany where  goods  are  received  for  transportation  and  inserted  in  the 
bill  of  lading  given  for  goods,  and  in  tickets,  shall  be  deemed  sufficient 
notice  under  this  section. 

New  York. — Birdseye's  Gumming  &  Gilbert's  Cons.  Laws  of  !N". 
Y.,  1909.  Chapt.  565 — 48.  Rights  and  liabilities  as  common  car- 
rier. 

Every  railroad  corporation  in  this  state  shall  be  a  common  carrier, 
shall  be  liable  for  transportation  and  delivery  of  freight  received  by  it 
and  if  liable  because  of  neglect  of  some  other  corporation  it  may  col- 
lect the  same. 
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North  Carolina.— Chapt.  590,  P.  L.  of  K  C.  Sess.  1903. 

SEC.  1. — That  no  common  carrier  shall  demand,  collect  or  receive 
from  any  one  for  any  service  more  than  the  rates  appearing  in  the  tariff 
at  the  time  or  the  legal  rate. 

SEC.  2. — Procedure  in  case  of  overcharge. 

In  case  of  overcharge  contrary  to  section  one,  person  aggrieved  may 
file  with  any  agent  of  company  a  written  demand  supported  by  a  paid 
freight  bill  and  an  original  or  duplicate  bill  of  lading,  for  refund  of 
overcharge.  Sixty  days  shall  be  allowed  for  the  payment  of  claims. 
Any  company  failing  to  pay  claim  in  time  allowed  shall  pay  party 
aggrieved  $25  for  the  first  day  and  $5.00  for  each  day  thereafter 
until  overcharge  is  paid  with  all  costs  incurred.  Provided  that  total 
forfeiture  shall  not  exceed  $100. 

Katified,  March  9,  1903. 

Laws  of  1905,  Chapt.  330. 

SEC.  2. — That  every  claim  for  loss  of  or  damage  to  property  while 
in  the  possession  of  such  common  carrier  shall  be  adjusted  and  paid 
within  60  days  in  case  of  shipments  wholly  within  the  state  and  in 
90  days  in  case  of  shipments  from  without  the  state,  after  the  filing 
of  such  claim  with  the  agent  at  point  of  destination  or  point  of  de- 
livery to  another  common  carrier. 

Provided  that  no  such  claim  shall  be  filed  until  after  the  arrival 
of  the  shipment,  a  part  of  it  or  the  lapse  of  a  reasonable  time. 

In  every  case  such  common  carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage  together  with  interest  thereon  from  date  of  filing. 
Failure  to  pay  in  prescribed  time  subjects  to  a  penalty  of  $25  to  be 
recovered  by  consignee  or  consignor  in  any  court  of  competent  juris- 
diction. 

Provided,  that  unless  such  consignee  or  consignees  recover  in  such 
action  the  full  amount  claimed  no  penalty  shall  be  recovered  but  only 
the  actual  amount  of  the  loss  or  damage  with  interest  as  aforesaid. 

SEC.  3. — That  any  common  carrier,  upon  complying  with  the  pro- 
visions of  this  Act,  shall  have  all  the  rights  and  remedies  herein  pro- 
vided for  against  a  common  carrier  from  which  it  receives  the  freight 
in  question. 

Katified,  Feb.  28,  1905. 

Ohio— Gen.  Code— 1910. 

SEC.  8993. — Railroad  Companies  *  *  *  shall  count  or  check 
the  packages  composing  each  lot  or  carload,  and  furnish  to  the  ship- 
per of  such  goods  a  receipt  or  bill  of  lading,  specifying  the  number 
of  packages  shipped  in  each  car.  Such  receipt  shall  bind  the  company 
so  executing  it  to  deliver  the  number  of  packages  so  specified,  at  the 
place  of  destination  named  in  such  bill  of  lading. 
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SBC.  8994 — 1. — That  any  common  carrier,  etc.,  receiving  property 
at  a  point  within  the  state  of  Ohio  for  transportation  to  a  point  within 
the  state  of  Ohio,  shall  issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  for  any  loss,  damage  or  injury  to  such  property  caused 
by  it  or  any  common  carrier,  etc.,  to  which  such  property  may  be  de- 
livered or  over  whose  line  or  lines  such  property  may  pass,  and  no 
contract,  receipt,  rule  or  regulation  shall  exempt  such  common  carrier, 
etc.,  from  the  liability  hereby  imposed.  Provided,  that  nothing  in 
this  section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he  has  under  existing  law. 

That  the  common  carrier,  etc.,  issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  common  carrier,  etc.,  on  whose 
line  the  loss,  damage  or  injury  shall  have  been  sustained  the  amount 
of  such  loss,  etc.,  as  it  may  be  required  to  pay  the  owners  of  such 
property  as  may  be  evidenced  by  any  receipt,  judgment  or  transcript 
thereof. 

SBC.  9002. — Any  company  *  *  *  which  demands  or  receives 
a  greater  sum  of  money  for  the  transportation  of  passengers  or  prop- 
erty *  *  *  than  the  sum  allowed  by  law  shall  pay  to  the  party 
aggrieved  for  each  such  overcharge  a  sum  equal  to  double  the  amount 
of  the  overcharge  *  *  *  In  no  case  shall  the  amount  paid  be 
less  than  $150.00  to  any  bona  fide  claimant  using  the  road  of  such 
company  *  *  *  in  due  course  of  business. 

Oklahoma. — Revised  Statutes — 1903.     Chapt.  14,  Art.  5. 

56.  The  obligations  of  a  common  carrier"  cannot  be  limited  by  a 
general  notice,  but  may  be  limited  by  special  contract. 

69.  Unless  the  consignor  accompanies  the  freight,  an  inland  com- 
mon carrier  is  liable. 

75.  If  a  carrier  accepts  freight  for  a  place  beyond  his  usual  route 
*     must  deliver  to  some  other  competent  carrier  and  his  lia- 
bility ceases  upon  making  such  delivery. 

76.  If  freight  addressed  beyond  carrier's  usual  route  is  lost  car- 
rier must  within  a  reasonable  time  after  demand  give  proof  that  loss, 
etc.,  did  not  occur  on  his  line  or  he  will  be  liable  therefor. 

Oregon. — Chapt.  5,  Laws  of  1913. 

SEC.  5. — If  any  railroad  shall  demand,  charge,  collect  or  receive  a 
greater  compensation  for  the  transportation  of  carloads  of  property 
between  points  wholly  within  the  state  of  Oregon  *  *  *  it  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  for  each  offense  by  a  fine  of  $100  and  the  cost  of  the 
prosecution. 
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Rhode  Island. — Gen.  Laws  of  1909.    Chapt.  215  Sec.  36. 

If  any  person,  having  lawful  claims  upon  any  railroad  for  over- 
charge— or  for  any  loss  or  injury  of  merchandise,  shall  give  written 
notice  of  the  same  addressed  to  the  president  or  treasurer  or  master 
of  transportation  of  said  railroad  or  to  an  agent  fourteen  days  previous 
to  commencing  suit  for  the  same  and  the  corporation  refuse  or  neglect 
to  pay,  then  if  complainant  recover  more  than  amount  if  any  tendered 
by  carrier,  shall  also  recover  reasonable  compensation  for  the  services 
of  his  counsel  to  be  allowed  by  the  court  in  addition  to  the  actual 
damages.  And  if  a  less  amount  shall  be  recovered  then  a  reasonable 
amount  shall  be  made  by  the  court  for  the  counsel  of  the  corporation  to 
be  taxed  in  addition  to  defendant's  costs, 

South  Carolina. — Code  1912.     Sec.  2573. 

That  every  claim  for  loss  or  damage  shall  be  adjusted  and  paid 
within  30  days  in  case  of  shipments  wholly  within  state  and  in  40  days 
in  case  of  shipments  from  without  the  state  after  filing  claim  with 
the  agent  at  point  of  destination.  Provided,  no  claim  to  be  filed  until 
part  of  shipment  arrive  or  a  reasonable  time  shall  have  elapsed  *  * 
to  be  liable  for  damage,  etc.,  with  interest  from  date  of  filing  of 
claim  till  paid.  Failure  to  pay  in  prescribed  periods  subjects  carrier 
to  penalty  of  $50  for  every  failure;  to  be  recovered  by  consignee  or 
consignor  in  any  court  of  competent  jurisdiction.  Provided  unless 
full  amount  claimed  be  recovered  no  penalty  shall  be  recovered.  Pro- 
vided further  that  carrier  shall  not  be  liable  for  property  that  never 
came  into  its  possession. 

SEC.  2574. — Connecting  lines  held  to  be  under  same  contract  when 
they  receive  freight  from  another  road. 

SEC.  2575. — A  carrier  which  consignee,  etc.,  has  elected  to  sue  may 
recover  from  road  responsible  for  loss,  damage,  etc. 

South  Dakota.— Civil  Code,  1903.    Chapt.  5  Art.  1,  1582. 

The  obligations  of  a  common  carrier  cannot  be  limited  by  a  general 
notice,  but  may  be  limited  by  a  special  contract. 

Art.  Ill,  1602.  If  freight  addressed  to  a  place  beyond  the  usual 
route  of  the  carrier  who  first  received  it,  is  lost  or  injured  he  must 
within  a  reasonable  time  after  demand  give  proof  to  the  consignor 
that  said  loss  and  injury  did  not  occur  while  it  was  in  his  charge  or 
he  will  himself  be  liable  therefor. 

Session  of  1911,  Chapt.  209. 

That  every  claim  for  loss  or  damage  to  property  shall  be  paid  in 
60  days  in  case  of  shipments  wholly  within  state  and  in  90  days  for 
those  between  points  within  and  without  state,  after  such  claims  and  bill 
or  duplicate  bill  of  lading  have  been  filed  with  any  agent  of  carrier  or 
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carriers  over  whose  lines  shipment  was  made.  Bill  of  lading  to  be 
returned  to  claimant  when  claim  rejected  or  time  limit  has  expired. 
If  claim  not  paid  carrier  shall  be  liable  for  interest  thereon  at  10  per 
cent,  from  filing  of  claim  and  reasonable  attorney's  fee. 

Provided  that  if  in  suit  claimant  shall  fail  to -recover  an  amount  in 
excess  of  amount  if  any  tendered  by  carrier  in  settlement,  claimant 
shall  not  recover  the  interest,  penalty  or  attorney's  fee. 

2.     Act  does  not  repeal,  remedy  is  accumulative  to  all  other. 

Tennessee.    Acts  of  Tennessee,  1907,  Chapt.  235. 

SEC.  1. — That  all  carriers  shall  settle  all  claims  for  loss  or  dam- 
aged freight  or  overcharges  in  a  reasonable  time,  that  claims  for 
freight  between  two  points  on  a  line  or  system  shall  be  paid  in  sixty 
days  from  filing  notice  with  agent  at  point  of  destination.  Where 
freight  handled  by  two  or  more  roads  claim  shall  be  paid  in  ninety 
days  after  written  notice  given.  Provided,  that  this  shall  apply  only 
to  claims  where  amount  claimed  is  $50  or  less. 

SEC.  2. — If  claim  not  paid  in  time  allowed  carrier  shall  be  required 
to  pay  owner  in  addition  to  loss  and  interest  thereon,  twenty-five  per 
cent,  of  the  amount  recovered.  Provided  penalty  shall  not  apply  if  it 
appear  to  the  court  that  carrier  had  tendered  to  claimant  in  time 
specified  an  amount  sufficient  to  pay  loss  for  which  carrier  is  held 
liable. 

Passed,  April  4,  1907. 

Texas. — Chapt.  15,  Laws  of  1911. 

Art.  6671  *  *  *  in  case  said  railroad  company  shall  be  guilty 
of  extortion  or  discrimination  as  by  this  chapter  defined,  then  in  ad- 
dition to  such  damages,  such  railroads  shall  pay  to  the  person,  firm  or 
corporation  injured  thereby  a  penalty  of  not  less  than  $125.00  nor 
more  than  $500.00  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion in  any  county  into  or  through  which  such  railroad  may  run; 
provided,  that  such  road  may  plead  and  prove  as  a  defense  to  the 
action  for  said  penalty  that  such  overcharge  was  unintentionally  and 
innocently  made  through  a  mistake  of  fact  *  *  * 

Vermont.— Public  Statutes  of  Vt,  1905,  Chapt.  93. 

SEC.  4534. — A  common  carrier  is  liable  for  loss  and  damage  to 
property  shipped  from  one  point  to  another  in  the  state,  while  same  is 
in  custody  of  another  road  to  the  same  extent  as  if  it  had  occurred  on 
its  own  line,  and  no  contract,  rule  or  regulation  shall  exempt  the  road 
from  this  liability.  Dut  said  company  may  recover  from  another  road 
the  amount  it  is  compelled  to  pay  owner. 
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Virginia. — Pollard  Annotated  Code — 1904. 

SEC.  1294  C— (24). 

Company  receiving  property  liable  for  same.  Loss  or  damage 
prima  facie  evidence  of  negligence;  right  of  carrier  issuing  bill  of  lad- 
ing against  negligent  carrier;  no  contract  to  exempt  from  liability. 

Whenever  any  property  is  received  by  a  common  carrier  or  when  a 
carrier  issues  a  bill  of  lading  in  this  state  the  said  carrier  shall  be 
liable  for  any  loss  or  damage  caused  by  its  negligence  or  that  of  any 
carrier  to  whom  such  property  may  have  been  delivered;  and  the 
fact  of  loss  or  damage  shall  be  prima  facie  evidence  of  negligence  and 
the  carrier  issuing  the  bill  of  lading  shall  be  entitled  to  recover  from  the 
negligent  carrier  the  amount  it  may  be  required  to  pay  to  the 
owner  of  the  property.  No  contract,  rule  or  regulation  shall  exempt 
any  carrier  from  this  liability.  *  *  *  And  unless  carrier  first 
receiving  such  property  shall  within  a  reasonable  time  after  the  loss 
and  damage  have  been  sustained,  pay  to  consignor  or  his  agent  the 
amount  of  the  damage  then  said  consignor,  etc.,  may  by  proper  action 
recover  of  carrier  first  receiving  the  property  the  amount  of  such  loss 
and  damage. 

1294  d.  cl.  3.    Excessive  charges. 

Or  if  the  said  company  shall  demand  and  receive  more  than  is  law- 
ful it  shall  forfeit  to  the  injured  party  a  sum  to  be  recovered  by  motion 
or  action  of  not  less  than  twenty-five  nor  more  than  one  hundred  dol- 
lars. 

Acts  of  Assembly — 1906,  Chapt.  62.  Liability  of  carrier  for  loss 
or  injury  to  goods. 

When  a  carrier  which  selects  the  carrier  or  carriers  in  the  line  or 
route  to  destination  beyond  its  own  lines,  accepts  for  transportation 
anything  directed  to  a  point  beyond  its  own  line  he  shall  be  deemed  to 
assume  an  obligation  for  its  carriage  to  that  point  unless  such  loss  or 
damage  shall  occur  on  a  water  line  from  some  cause  which  now  ex- 
empts a  water  carrier  from  liability,  unless,  at  the  time  of  such  ac- 
ceptance such  carrier  be  released  by  contract  in  writing  signed  by 
owner  or  agent  *  *  *  setting  forth  the  place  on  his  line  at  which 
a  delivery  is  to  be  made  to  connecting  carrier — the  names  of  the  car- 
riers, the  names  of  places  where  each  carrier  is  to  receive  and  deliver 
said  goods,  together  with  the  amount  of  freight  to  be  received  by  each 
and  although  there  be  such  contract  if  such  thing  be  lost  or  injured 
such  common  carrier  shall  himself  be  liable,  unless  within  a  reasonable 
time  he  furnish  satisfactory  proof  to  the  consignor  that  the  loss  or 
injury  did  not  occur  while  the  thing  was  in  his  charge. 

Approved,  Feb.  28,  1906. 
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Washington. — Session  Laws  1907.     Chapt.  187,  Sec.  1. 

Any  corporation  who  furnishes  the  public  any  service  * 
or  transportation  of  which  rate  is  by  law  required  to  be  published  shall 
when  any  rate  is  charged  in  excess  of  the  established  rate,  refund  to 
the  person  so  overcharged  or  to  assignee  of  claim  the  amount  of  such 
overcharge,  and  on  failure  so  to  do,  the  claim  for  such  overcharge  shall 
bear  interest  at  the  rate  of  eight  per  cent,  per  annum  until  paid. 

Approved,  March  15,  1907. 

West  Virginia.— Code  Annotated  1906.     Sec.  2484. 

Any  railroad  company  or  corporation  *  *  *  who  shall 
charge  more  than  the  lawful  charge  for  transportation  or  travel  on 
their  road  shall  for  each  offense  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars. 

'Wisconsin. — Chapt.  129 — Laws  of  1909. — All  claims  against  any 
railroad  for  loss  of,  or  damage  to,  property,  from  any  cause 
if  not  acted  upon  within  ninety  days  from  the  date  of  the  filing  of 
such  claim  with  the  railroad,  may  be  investigated  by  the  Commission, 
in  its  discretion,  and  the  results  of  such  investigation  shall  be  embodied 
in  a  special  report  which  shall  be  open  to  public  inspection  and  may 
be  included  in  the  next  annual  report  of  the  Commission. 

Chapt.  59 — Laws  of  1913.  Any  person,  firm  or  corporation  may 
submit  to  the  Railroad  Commission,  by  mail  or  in  person,  any  rail- 
road or  express  company  expense  bill  or  receipt  showing  charges  paid 
for  transportation  of  any  property  by  freight  or  express  for  the  pur- 
pose of  having  same  examined  with  respect  to  the  correctness  of 
weights,  rates  and  charges  indicated  thereon.  Upon  receipt  of  any 
such  expense  bill  or  receipt  the  Commission  will  make  such 
examination  as  is  necessary,  and  if  it  shall  be  found  that 
any  such  weights,  rates  or  charges  are  incorrect,  the  Com- 
mission shall  order  the  express  or  railroad  company  in  error 
to  refund  to  the  person,  firm  or  corporation  which  submitted  such  ex- 
pense bills  or  receipts,  any  over  or  excessive  charges  paid  by  such  firm, 
person  or  corporation. 

United  States. — 34  Stat.  L. — 594.  Fed.  Statutes  Annotated  Sup- 
plement 1909,  p.  274. 

Bills  of  lading  to  be  issued  by  carrier  receiving  property  for  trans- 
portation; libility  to  holder  thereof  for  loss,  etc.,  caused  by  it  or  by 
other  carrier,  etc.,  without  exemption. 

That  any  common  carrier,  railroad  or  transportation  company  re- 
ceiving property  for  transportation  from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall 
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be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage  or  injury 
to  such  property  caused  by  it  or  any  common  carrier,  railroad  or  trans- 
portation company  to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt, 
rule  or  regulation  shall  exempt  such  common  carrier,  railroad  or  trans- 
portation company  from  the  liability  hereby  imposed;  Provided  that 
nothing  in  this  section  shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  which  he  has  under  exist- 
ing law.  Recovery  by  carrier,  etc.,  issuing  bill  of  lading  of  amount 
of  loss,  etc.,  required  to  be  paid,  from  carrier,  etc.,  on  whose  line  loss, 
etc.,  was  sustained. 

That  the  common  carrier,  railroad  or  transportation  company  issu- 
ing such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad  or  transportation  company  on  whose  line  the 
loss,  damage  or  injury  shall  have  been  sustained  the  amount  of  such 
loss,  damage  or  injury  as  it  may  be  required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  receipt,  judgment  or  transcript 
thereof. 

REPORT  OF  COMMITTEE  ON  STATISTICS  AND  ACCOUNTS 
OF  ELECTRIC  RAILWAYS. 

The  PRESIDENT.  The  next  report  in  order  is  from  the  Committee 
on  Statistics  and  Accounts  of  Electric  Railways,  of  which  committee 
Mr.  George  W.  Bishop,  of  Massachusetts,  is  Chairman. 

The  SECRETARY.    Mr.  Bishop  is  not  here,  but  there  is  a  report. 

Mr.  WEBER,  of  New  York.  On  account  of  the  reorganization  of  the 
Massachusetts  Commission,  Mr.  Bishop  was  unable  to  assume  the 
duties  of  the  Chairmanship,  and  they  devolved  upon  me.  I  should 
like  to  say  a  few  words,  because  my  voice  is  not  in  condition  to  enable 
me  to  read  the  report,  and  I  ask  that  the  reading  be  dispensed  with. 

The  report  was  prepared  after  correspondence  with  the  other  mem- 
bers of  the  Committee.  Some  members  of  the  Committee  have  not 
replied  to  the  communications  that  I  have  sent  them.  Those  who 
have  replied  have  indicated  their  approval  of  these  recommendations, 
with  the  exception  of  Mr.  Ham,  who  as  you  know  is  the  able  repre- 
sentative of  the  American  Electric  Railway  Accountants  Association. 

The  position  of  Mr.  Ham,  on  the  matter  of  the  segregation  of  the 
certain  accounts,  which  is  discussed  in  this  report,  is  in  substantial 
agreement  with  that  indicated  by  the  report,  and  his  committee  is  prac- 
tically ready  to  accept  that  recommendation.  As  to  the  matter  of  rents, 
we  are  still  in  disagreement.  As  a  matter  of  practical  expediency,  Mr. 
Ham  feels  that  the  electrical  railways  would  prefer  to  keep  all  rents 
as  an  item  of  operating  expense.  That,  of  course,  is  contrary  to  the 
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classification  of  steam  railroad  accounts  by  the  Interstate  Commerce 
Commission  and  several  other  commissions,  and  it  seems  to  me  it  is 
fundamentally  wrong  as  a  matter  of  principle.  It  does  not  make  any 
difference  whether  the  return  upon  investment  is  represented  by  a  rent 
or  by  interest,  it  is  not  an  operating  expense.  "The  Committee  has 
therefore  made  two  recommendations,  and  I  move  the  adoption  of  the 
report. 

The  motion  was  seconded. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  statement  of  Mr. 
Weber  relative  to  the  report  of  the  Committee  on  Statistics  and  Ac- 
counts of  Electric  Railways,  and  his  motion  that  the  report  be  adopted. 
Are  there  any  remarks? 

The  motion  was  unanimously  agreed  to. 

The  report  of  the  Committee  on  Statistics  and  Accounts  of  Electric 
Railways  is  as  follows: 

Owing  to  the  reorganization  of  the  Massachusetts  Railroad  Commis- 
sion and  the  inability  of  Mr.  Bishop  to  devote  sufficient  time  to  the  work 
of  the  committee,  the  chairmanship  devolved  upon  the  second  member 
of  the  committee.  With  members  in  Maine,  Washington  and  Georgia, 
it  was  found  impossible  to  arrange  a  meeting  of  the  committee  at  which 
there  could  be  a  full  discussion  of  the  more  important  questions  in- 
volved in  the  classification  of  accounts.  Some  progress  has,  however, 
been  made  as  a  result  of  correspondence,  and  the  committee  is  pre- 
pared to  make  certain  recommendations  to  this  convention. 

The  situation  with  regard  to  the  regulation  of  public  utilities  is 
changing  so  rapidly  that  it  will  probably  prove  impossible  to  arrive 
at  finality  in  accounting  matters.  Up  to  the  beginning  of  the  present 
year  17  states  in  addition  to  the  national  government  had  conferred 
upon  a  railroad  or  public  utility  commission  authority  to  prescribe  the 
accounts  of  corporations  under  their  jurisdiction,  including  the  fol- 
lowing: Alabama,  Arizona,  California,  District  of  Columbia,  Georgia, 
Maryland,  Massachusetts,  Nebraska,  New  Hampshire,  New  Jersey, 
New  York,  Ohio,  Oregon,  Texas,  Vermont,  Washington,  Wisconsin. 
About  one-half  of  these  states  have  adopted  classifications  of  certain 
groups  of  accounts  for  electric  railways,  although  only  a  few,  includ- 
ing New  York,  Wisconsin  and  Maryland,  have  prescribed  complete 
systems  of  accounts.  In  the  present  year  the  states  of  Maine,  Penn- 
sylvania, Illinois,  etc.,  have  enacted  comprehensive  public  service  com- 
mission laws  which  confer  ample  authority  to  supervise  accounting 
methods.  Several  of  these  laws  show  the  influence  of  the  model 
utility  bill  prepared  by  the  National  Civic  Federation's  Department 
of  Public  Utility  Regulation.  As  a  member  of  the  Committee  on 
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Accounts  and  Reports,  the  chairman  of  your  committee  assisted  in 
preparing  the  bill  and  can  bring  you  the  assurance  that  the  sections 
of  the  bill  relating  to  the  regulation  of  statistical  and  acounting  pro- 
cedure embody  the  best  results  of  experience  and  should  be  of  assist- 
ance to  the  legislatures  of  states  that  have  not  yet  provided  for  such 
supervision  of  electric  railway  accounts  and  statistics. 

SEGREGATION    OF    POWER    ACCOUNTS. 

Mention  was  made  in  the  report  of  the  committee  last  year  of  the 
serious  objections  to  the  inclusion  of  accounts  relating  to  the  main- 
tenance of  electric  power  plants  and  facilities  in  the  groups  "Main- 
tenance of  Way  and  Structures"  and  "Maintenance  of  Equipment," 
and  it  is  generally  conceded  that  such  inclusion  impairs  the  usefulness 
of  the  present  classification  of  operating  expenses  in  making  com- 
parison between  different  properties,  some  of  which  include  no  power 
plant.  Where  companies  buy  electric  energy,  the  price  which  they 
pay  includes  the  expense  of  maintenance  as  well  as  operation  ol  the 
power  plant  that  delivers  the  energy.  Similarly,  if  a  company  exer- 
cises a  franchise  for  the  sale  and  distribution  of  electric  current  as 
well  as  the  transportation  of  persons  and  property,  all  of  the  detail 
accounts  which  contain  the  expenses  of  producing  power  are  found 
in  the  commercial  lighting  department  expense  classification,  and  the 
cost  of  power  used  by  the  railway  department  is  transferred  by  a  single 
entry.  It  may  be  stated  that  the  only  question  now  involved  in  doubt 
regarding  the  segregation  of  the  power  costs  is  the  question  as  to  where 
the  line  should  be  drawn  between  power  costs  and  railway  costs.  Some 
engineers  who  have  been  especially  interested  in  comparing  the  rela- 
tive economy  of  electrified  branches  of  steam  railroads  with  steam 
operation  have  argued  that  the  cost  of  power  taken  over  by  the  railway 
department  should  include  all  power  costs  up  to  the  point  of  the 
delivery  of  power  to  the  car.  This  classification,  however,  would  re- 
sult in  separating  from  the  maintenance  of  way  all  the  expenses  of 
inspecting  and  repairing  wires  and  cables  oftentimes  attached  to  the 
track  structures,  third  rails  and  even  rail  bonds,  all  of  which  con- 
stitute a  part  of  the  plant  and  facilities  of  every  electric  railway 
whether  it  produces  or  buys  its  power.  It,  therefore  seems  advisable 
to  leave  the  power  distribution  expenses  in  the  railway  classification 
and  to  set  apart  from  that  classification  only  the  production  and  trans- 
mission expense  accounts,  which  show  the  cost  of  electric  current  as 
delivered  to  the  distribution  system. 

The  segregation  thus  proposed  would  remove  from  the  group  of 
maintenance  of  way  and  structure  accounts  the  account  entitled  Trans- 
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mission  System  Kepairs  and  would  require  the  division,  of  the  fol- 
lowing accounts  in  the  same  group: 

Superintendence  of  way  and  structures. 
Pole  and  fixture  repairs. 
Underground  conduit  repairs. 
Repairs  of  buildings  and  structures. 
Depreciation  of  way  and  structures. 

In  the  group  ''Maintenance  of  Equipment"  the  two  accounts  Sup- 
erintendence of  Equipment,  and  Depreciation  of  Equipment,  would, 
likewise  have  to  be  divided,  and  the  seven  accounts,  relating  to  repairs 
of  furnaces,  steam  engines,  and  other  power  plant  equipment,  as  well 
as  repairs  of  sub-station  equipment  would  be  transferred  bodily  to  the 
new  group  of  power  accounts ;  as  would  also  all  of  the  accounts  in  the 
group  "Operation  of  Power  Plant"  relating  to  labor  and  materials. 
Commissions  or  companies  which  have  not  already  subdivided  the 
account  Superintendence  of  Transportation,  would  of  course  make 
such  subdivision  so  as  to  leave  in  the  railway  department  group 
"Operation  of  Cars"  only  such  superintendence  as  relates  strictly  to 
transportation. 

BENTS. 

Certain  classifications  of  operating  expenses  include  one  or  more 
accounts  for  rents  payable  by  the  accounting  corporation  for  the  use  of 
cars,  tracks,  etc.,  owned  by  other  corporations.  But  operating  ex- 
penses are  always  understood  to  represent  the  cost  exclusive  of  any 
return  upon  the  investment  in  the  plant  and  facilities  used  to  produce 
a  commodity  or  service.  Where  the  operator  owns  the  plant  he  will 
receive  the  entire  surplus  over  the  operating  expenses,  diminished  only 
by  the  amounts  claimed  by  public  authorities  as  an  enforced  con- 
tribution to  government.  If  he  has  borrowed  capital  his  operating 
costs  will  not  be  affected,  but  his  profits  will  be  diminished  by  the 
existence  of  claims  of  creditors  (bondholders,  etc.).  If  he  borrows 
(i.  e.}  hires  or  leases),  his  plant  or  equipment  he  must  still  meet  the 
expense  of  maintenance  and  operation  and  his  operating  costs  will  not 
be  affected,  but  his  profits  will  be  diminished  by  the  rent  he  pays  as 
compensation  for  the  use  of  property  leased. 

No  railway  company  would  now  think  of  including  in  operating 
expenses  the  interest  upon  equipment  trust  obligations  representing 
the  cost  of  rolling  stock  advanced  by  investors  through  a  trustee.  And 
yet,  as  a  matter  of  principle,  such  interest  differs  in  no  wise  from  a 
payment,  let  us  say,  of  $2.00  per  car  per  day  which  may  be  charged 
as  hire  of  equipment  to  an  operating  expense  account.  Operating  ex- 
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penses  should  not  be  affected  by  changes  in  ownership;  the  cost  of 
maintenance  and  operation  will  be  the  same  whether  the  cars  are 
owned  by  the  accounting  corporation,  by  a  trustee  or  by  some  other 
railway  company.  This  principle  has  been  fully  recognized  by  the 
Interstate  Commerce  Commission  in  its  classification  of  operating 
expenses  for  steam  railroads,  which  requires  that  rents  that  cover 
maintenance  as  well  as  a  return  upon  investment  should  be  subdivided 
and  only  the  former  element  included  in  operating  expenses.  The 
only  rents  that  are  allowed  in  operating  expenses  in  their  entirety  are 
the  rents  of  offices,  which  cover  light,  heat,  service,  etc.  The  same 
principle  should  be  followed  in  the  classification  of  operating  expenses 
on  electric  railways. 

MAINTENANCE    (REPAIRS,    RENEWALS    AND    DEPRECIATION ). 

None  of  the  questions  thus  far  discussed  equals  in  importance  the 
subject  of  maintenance,  viewed  as  the  cost  of  maintaining  the  railway 
investment  unimpaired.  If  maintenance  had  been  properly  defined 
in  the  past,  public  utility  commissions  would  not  now  find  themselves 
so  frequently  confronted  with  the  problem  of  giving  their  approval  to 
the  issue  of  securities  for  the  purpose  of  acquiring  funds  to  be  used 
essentially  for  replacements  and  renewals.  In  one  rate  case  after 
another,  commissions  find  that  the  property  accounts  of  public  utilities 
carry  the  cost  of  plants  in  duplicate — an  existing  plant  and  a  super- 
seded plant  which  should  have  been  written  off  the  books.  Possibly 
the  authorized  fares  or  rates  have  not  always  been  sufficient  to  permit 
utilities  to  make  all  necessary  replacements  out  of  earnings,  but 
proper  accounting  methods  will  at  least  reveal  any  such  inadequacy  if 
it  exists. 

Repairs  do  not  of  course  constitute  complete  maintenance.  In  the 
case  of  the  steam  railroad  running  on  its  own  right  of  way  it  is  true 
that  the  regular  inspection  and  repair  of  roadbed,  ties  and  rails 
may  include  all  necessary  renewals  and,  therefore,  provide  complete 
maintenance.  But  in  the  case  of  street  railways  the  situation  is  dif- 
ferent even  in  respect  to  track  maintenance,  since  track  is  in  most 
cases  laid  in  paved  streets  which  cannot  be  disturbed  from  day  to  day 
or  week  to  week  for  the  purpose  of  making  piecemeal  repairs.  Conse- 
quently if  the  street  railway  company  defers  the  making  of  repairs  and 
renewals  and  distributes  all  surplus  earnings  above  the  necessary  trans- 
portation expenses,  it  is  likely  to  find  itself  financially  embarrassed 
when  it  has  to  renew  rails  and  ties  along  an  entire  street.  Cars  again 
can  be  repaired  almost  indefinitely,  but  sooner  or  later  every  car  for 
one  reason  or  another  will  be  discarded  even  if  it  is  still  capable  of 
being  further  patched  up.  It  is  no  longer  denied  that  the  gradual 
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consumption  of  the  capital  embodied  in  the  car  constitutes  a  neces- 
sary expense  which  should  have  been  included  in  the  operating  ex- 
penses deducted  from  earnings  before  any  distribution  is  made  to 
stockholder;  and  the  only  question  now  being  debated  concerns  the 
method  of  making  such  reservation  for  replacements  and  abandoned 
property. 

The  discussion  of  renewal  and  depreciation  accounts  in  this  country 
is  still  in  its  early  stages.  The  Interstate  Commerce  Commission  in 
its  classification  of  operating  expenses  of  steam  railroads  of  1907  pre- 
scribed depreciation  and  renewal  accounts  for  the  several  classes  of 
rolling  stock,  and  since  then  several  of  the  state  commission  have  re- 
quired electric  railways  to  set  up  depreciation  accounts  in  two  or  more 
groups.  In  neither  case  was  there  any  attempt  made  to  impound 
moneys  set  aside  from  revenue  to  provide  for  future  renewals,  it  being 
intended  that  such  moneys  should  be  expended  for  new  equipment  so 
as  to  maintain  the  value  of  the  original  equipment  in  the  aggregate, 
but  without  reference  to  individual  replacements.  Some  of  the  com- 
panies, however,  have  preferred  to  set  aside  a  definite  fund  for  the 
larger  replacements  and  turn  back  into  this  fund  all  its  accumulations 
in  the  way  of  interest  on  securities  in  which  it  is  invested. 

There  is  a  growing  belief,  however,  that  accuraey  in  estimating  the 
necessary  reservation  to  be  made  for  deferred  renewals  must  necessarily 
depend  upon  the  detailed  itemization  of  renewals.  This  has  been  recog- 
nized by  the  Interstate  Commerce  Commission  in  its  accounting  series 
circular  No.  35,  containing  the  tentative  1913  revision  of  operating  ex- 
penses of  steam  roads.  Each  one  of  the  numerous  repair  accounts 
is  accompanied  with  its  own  depreciation  account.  Under  main- 
tenance of  road,  for  example,  there  are  30  primary  accounts  exclusive 
of  the  depreciation  accounts,  which  are  23  in  number.  Such  detail 
in  accounting  will  eventually  insure  more  careful  and  accurate  esti- 
mates of  current  depreciation  as  it  accrues. 

The  committee  is  not  prepared  at  this  time  to  make  any  recom- 
mendations as  to  the  formulation  of  rules  regulating  depreciation  ac- 
counts and,  therefore,  submits  the  subject  to  the  convention  for  discus- 
sion. The  only  recommendations  which  it  asks  the  Association  to 
adopt  are  those  relating  to  the  segregation  of  power  accounts  and  rents. 

It  is  proper  to  say  that  Mr.  Ham  has  views  that  may  differ  from 
these  recommendations  and  he  is,  of  course,  free  to  express  them  be- 
fore the  Convention. 

In  behalf  of  the  Committee, 

September  22,  1913. 

A.  F.  WEBER,  Chairman. 
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REPORT  OF  COMMITTEE  ON  TELEPHONE  AND  TELEGRAPH 
RATES  AND  SERVICE. 

The  PRESIDENT.  The  next  report  is  that  of  the  Committee  on  Tele- 
phone and  Telegraph  Rates  and  Service,  of  which  Committee  Mr.  J. 
E.  Love,  of  Oklahoma,  is  Chairman. 

Mr.  HENSHAW,  of  Oklahoma.  Mr.  President,  Mr.  Love  is  not  pres- 
ent. I  move  that  the  report  of  the  Committee  be  received  and  printed. 
I  think  it  is  signed  by  all  the  members  of  the  committee.  If  there  are 
other  members  of  the  committee  present  they  can  so  state,  but  in  their 
absence  I  make  that  motion. 

The  SECRETARY.  Mr.  Garrett,  of  Kentucky,  is  a  member  of  that 
committee,  and  I  understand  he  is  present. 

The  PRESIDENT.  Is  Mr.  Garrett,  a  member  of  the  committe  pres- 
ent? 

The  SECRETARY.  He  has  been  attending  the  sessions  of  the  con- 
vention, but  he  is  probably  out  of  the  room  at  this  time. 

The  PRESIDENT.  It  has  been  moved  and  seconded  that  the  report 
of  the  Committee  on  Telephone  and  Telegraph  Rates  and  Service  be 
received  and  printed.  Are  you  ready  for  the  question  ? 

The  motion  was  unanimously  agreed  to. 

The  report  of  the  Committee  on  Telephone  and  Telegraph  Rates  and 
Service  is  as  follows: 

At  the  last  meeting  of  this  association  your  committee  on  this  subject 
related  in  its  report  the  history  of  the  telephone  business  in  such 
manner  as  to  cause  your  present  committee  to  forego  embodying  in  this 
report  anything  pertinent  to  that  portion  of  the  subject,  thereby  avoid- 
ing repetition. 

To  confine  this  report  specifically  to  the  by-law  imposing  on  this 
committee  the  duty  of  investigating  only  "rates  and  service"  would  but 
enable  us  to  render  but  a  meager  statement  for  the  reason  that  up  to 
this  time  no  specific  method  has  been  adopted  generally  as  a  basis  for 
rate-making.  Individual  plant  conditions  have  governed  in  nearly  all 
cases  and  therefore  we  will  treat  the  subject  generally  and  submit  some 
views  together  with  what  comparative  statistical  information  we  have 
been  able  to  secure. 

RATES COMPETITION 

That  scientific  making  of  rates  has  not  been  indulged  in  to  any 
great  extent  can  be  clearly  observed  through  the  following  comparison 
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of  cities,  in  which  are  located  competitive  plants,  with  cities  where  there 
is  no  competition : 

Competition  Population         Monopoly  Population. 

Chicago     $84  2,185,283)  New  York 

Philadelphia  90  1,549,008^           (Manhattan)    $228  2,331,542 

Saint  Louis,  Mo 78  687,029         Boston,  Mass 125  670,585 

Cleveland,    0 72  560,663        Baltimore,  Md 174  558485 

Buffalo,  N.  Y 72  423,715         San   Francisco,  Cal 180  416,912 

Indianapolis,    Ind 54  233,650        Denver,   Colo 138  213,381 

Memphis,  Tenn 48  131,105         Oakland,    Cal 84  150,174 

Decatur,    111 30  31,140         Burlington,   la 72  24,324 

What  could  be  more  demonstrative  of  this  fact  than  the  above  table  ? 
Compare  New  York  (Manhattan)  with  Chicago;  approximately  the 
same  population,  and  nearly  three  times  the  rate  charged  for  the  same 
class  of  service.  The  same  is  true  of  Denver  compared  with  Indian- 
apolis, and  again  the  little  city  of  Decatur,  Illinois,  as  compared  with 
the  still  smaller  city  of  Burlington,  Iowa ;  the  rates  in  Burlington  are 
more  than  double  those  charged  in  Decatur.  Surely  the  Decatur  plant 
is  not  operating  just  for  the  pleasure  of  supplying  telephone  service  to 
a  more  or  less  disinterested  public.  Its  rates  must  pay  operating 
expenses  and  other  fixed  charges.  It  has  nearly  as  many  stations  as 
the  Burlington  plant.  Are  the  Burlington  rates  reasonable  ?  Are  they 
remunerative  ? 

The  above  comparisons  raise  the  following  questions: 

1.  Is  competition  necessary  to  secure  reasonable  rates  ? 

2.  Are  the  rates  charged  under  competitive  conditions  reasonable  or 
remunerative  ? 

3.  What  remedy  should  be  suggested? 

Without  question  competition  has  been  the  means  of  the  public 
receiving  service  at  a  lower  cost,  but  this  does  not  necessarily  mean 
that  the  rates  are  either  reasonable  or  remunerative.  Many  companies 
have  entered  the  field  of  competition  with  low  rates  and  in  a  short 
time  found  it  necessary  to  get  nearer  the  plane  of  their  competitor,  or, 
in  some  cases,  the  competitor  has  met  the  lower  rate,  this  nearly  always 
resulting  in  a  consolidation  of  the  two  plants  within  a  short  period  of 
time.  Where  competition  exists  the  public  is  in  a  state  of  semi-belief 
that  it  is  receiving  service  at  as  low  a  rate  as  it  is  possible  for  the  com- 
panies to  render  the  service.  The  activity  of  the  competitors  in 
systematic  advertising  and  the  soliciting  of  new  business  through  well 
trained  men  all  tend  to  stimulate  the  ever-smouldering  fire  of  public 
discontent,  which,  no  matter  how  carefullv  nursed,  breaks  forth  from 
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time  to  time  causing  renewed  activity  and  in  many  instances  a  reduc- 
tion in  rates  by  one  or  the  other  competitor  and  in  many  instances  by 
both.  Surely  scientific  lines  are  not  followed  under  such  conditions. 

A  remedy  for  these  conditions  is  being  sought  by  both  the  public  and 
the  utility  operators.  There  can  be  no  question  but  that  duplicate 
plants  in  the  same  city  is  a  waste  of  money  and  a  public  burden.  The 
following  quotation  taken  from  the  decision  of  the  State  Railway  Com- 
mission of  Nebraska  in  the  application  of  the  Lincoln  Telephone  & 
Telegraph  Company  for  permission  to  consolidate  its  exchanges, 
illustrates  well  this  point : 

"It  can  no  longer  be  seriously  doubted  that  with  regulation  the  widest  and  most 
efficient  telephone  service,  as  well  as  the  lowest  rates,  are  possible  only  when  one 
operating  company  has  the  entire  business  of  a  community  or  territory.  It  is  a 
waste  of  capital  and  a  disadvantage  to  the  public  to  have  two  such  corporations 
competing  with  each  other  for  the  telephone  business,  encumbering  the  streets  with 
two  sets  of  poles  and  wire,  forcing  a  large  proportion  of  the  population  to 
pay  for  both  services  and  the  rest  to  be,  satisfied  with  restricted  service  in  that  they 
can  only  reach  the  one  set  of  subscribers." 

State  control  of  such  utilities  offers  the  best  remedy  for  these  con- 
ditions. Government  control  has  not  proved  entirely  successful. 
For  example,  the  Japanese  government  had  on  March  31,  1911,  45,000 
persons  on  the  waiting  list  for  telephone  service;  it  appropriated 
$12,000,000.00  for  expansion  for  the  year  ending  March  31,  1913, 
and  was  considering  an  appropriation  of  $25,000,000.00  for  the  next 
five  years  ending  March  31,  1918.  There  are  now  28  states  exercis- 
ing control  over  telephone  utilities.  However,  the  work  has  just  begun. 
The  railroads  have  consumed  so  much  of  the  time  of  the  various  com- 
missions that  the  telephone  situation  has  been  considered,  to  a  large 
extent,  more  or  less  incidental,  but,  when  it  is  considered  that  the 
number  of  telephone  conversations  per  year  out-number  the  number  of 
passengers  carried  by  the  railroads  over  five  to  one,  more  consideration 
should  be  given  the  subject.  The  details  of  the  telephone  business  are 
far  greater  than  those  of  the  railroad  business  and  the  average  Com- 
missioner would  rather  wrestle  with  ten  big  railroad  cases  than  one 
small  telephone  case. 

It  is  a  serious  question,  that  of  establishing  a  scientific  basis  for 
establishing  telephone  rates.  It  is  worthy  of  very  deliberate  considera- 
tion. Several  methods  suggest  themselves — 

Present  Worth  or  Depreciated  Value. 
Book  Value. 
Replacement  Cost. 

There  is  wide  difference  of  opinion  on  each  subject  but  the  one 
being  given  most  favorable  consideration  generally  at  this  time  is 
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Replacement  Cost.  However,  we  deem  it  best  to  refrain  from  making 
specific  suggestion,  and  leave  the  matter  open  for  general  discussion  or 
a  specific  report  to  be  made  by  a  special  committee  to  be  selected  at  this 
meeting  if  possible. 

No  public  convenience  is  as  widely  used  to-day  as  is  the  telephone. 
Extending  from  the  metropolis  to  the  remote  rural  districts  it  has 
ceased  to  be  regarded  as  a  convenience  and  is  looked  upon  as  a  necessity. 

Interesting  figures  have  been  compiled  showing  the  telephone  develop- 
ment in  115  cities  having  a  population  of  over  50,000  as  of  January  1, 
1913.  The  first  fourteen  cities  are  herewith  enumerated: 

Station  Estimated 

Name  of  City  per  100  population  of  Total 

population  Exchange  area  Stations 

San  Francisco 23.7  454,000  107,702 

Spokane    20.4  105.300  21,41 1 

Omaha  20.1  166,000  33,358 

Dallas     19.1  1 14.700  21,881 

Des    Moines 16.7  06,000  16,074 

Oakland,  Cal 16.4  246,000  40,267 

Salt  Lake  City 16.0  116,000  18,503 

Denver  15.9  222,000  35,365 

Seattle    15.7  285,000  44,810 

Wichita    15.6  57,4OO  8,938 

Houston    15.4  106,000  16,477 

Oklahoma  City 15.3  65,000  9,919 

Portland,   Ore 15.3  255,000  39,ioi 

St.  Joseph,  Mo ,         15.2  79,8oo  12,094 

The  following  statement  shows  the  number  of  telephones  in  use  in 
the  world  as  of  January  1,  1911  (latest  statistics  available)  : 

Per  cent 
of  total 

United  States 7,595,938          67.4 

Canada    284,373  2.5 

Europe 3,052,297          27.1 

All  Other  Countries 339,285  3.0 


Total   World 1 1 ,271,893  100.0% 

WORLD'S  TELEPHONE  INVESTMENT 

JANUARY  i,  1911.  Percent 

Investment  of  total 

United  States $   956,700,000  61.2% 

Canada    36,700,000  2.4% 

Europe     518,400,000  33-2% 

All  Other  Countres 50,000,000  3.2% 


Total     $1,561,800,000        100.0% 

INVESTMENT  PER  TELEPHONE 

United    States $126 

Canada    129 

Europe 1 75 

All   Other   Countries 118 

Total    World 139 
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WORLD'S  TELEPHONE  &  TELEGRAPH  INVESTMENT 

JANUARY  i,  1911  Percent 

of  Total 

Telephone     $1,561,777,000  60% 

Telegraph     707,720,000  27% 

Cable    : 350,000,000  13% 


Total    $2,619,497,000        100% 

TELEPHONE  GROSS  EARNINGS  OF  THE  UNITED  STATES,  CANADA, 

EUROPE  AND  ALL  OTHER  COUNTRIES 

(Partly  estimated) 

YEAR  1909 

Gross            %  to  total  Avg.  Earnings 

Earnings          Earnings  Per  Telephone 

United  States $222,471,000            67.4%  32.87 

Canada    6,752,032              2.0%  31.87 

Europe 91,331,189            27.8%  3540 

All  Other  Countries 9,163,500              2.8%  30.00 


Total $328,717,721  100.0% 

WORLD'S  TRAFFIC,  MAIL,  TELEPHONE  &  TELEGRAPH 

FOR  YEAR  1909 

Type  of                                  EUROPE              %  of  UNITED  STATES  %  of 

Message                             Number  during        Total  Number  during  Total 

1909                 Europe  1909  U.  S. 

First  Class  Mail  Matter 15,387,000,000       744%  8,790,000,000  40.9% 

Telegrams     345,000,000         1.7%  98,000,000  0.4% 

Telephone    Conversations 4,937,000,000       23.9%  12,617,000,000  58.7% 


Total     20,669,000,000     100.0%        21,508,000,000  100.0% 

WORLD'S  CONVERSATIONS  IN  1911 

No.  of  Conversations  Per  Cent 

During  1911  of 

(estimated)  total 

United  States 14,500,000,000  66.0 

Canada 900,000,000  4.0 

Europe    5,800,000,000  26.4 

All  Other  Countries 800,000,000  3.6 


Total    22,000,000,000            100.0 

WORLD'S  TELEPHONE  &  TELEGRAPH  WIRE  MILEAGE 
Telephone  Wire : 

United  States 16,634,000 

Canada 709,000 

Europe    8,762,000 

All   Other   Countries 857,000 

26,962,000 

U.    S.    Railroad   Tel.   Wire....  120,000 

Total    Telephone    Wire 27,082,000 

Telegraph  Wire : 

United  States 1,849,000 

Canada   153,000 

Europe    2,352,000 

All   Other   Countries 1,090,000 

5,444,000 

Submarine  Telegraph  Wire 314,000 

Railroad   Telegraph   Wire 1,726,000 

Total   Telegraph   W^ire 7,484,000 

Grand   Total 34,566,000 
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SERVICE 

This  subject  was  covered  in  the  last  report  to  this  association  and, 
further  than  to  say  that  the  telephone  companies  are  at  all  times  seek- 
ing to  establish  a  uniform  service,  the  conditions  as  last  reported  remain 
unchanged  with  the  exception  of  what  is  termed  "Kapid  Fire  Toll 
Service."  In  exchanges  where  there  are  a  number  of  heavy  toll  users 
the  toll  boards  have  been  equipped  with  additional  facilities  for  reach- 
ing heavy  toll  users  direct  without  having  to  pass  through  the  local 
board  for  connection.  This  has  greatly  reduced  the  time  consumed  in 
operating  and  in  holding  busy  toll  lines. 

ACCOUNTING 

January  1,  this  year,  the  Interstate  Commerce  Commission  promul- 
gated its  classification  of  telephone  accounts  and  nearly  all  of  the 
telephone  companies,  as  well  as  the  State  Commissions,  are  endeavor- 
ing to  follow  the  system  prescribed  as  nearly  as  possible.  The  system 
seems  at  this  time  to  be  complete  and  so  arranged  as  to  give  any  class 
of  information  desired. 

TELEGRAPH 

There  is  little  to  say  relative  to  telegraph  rates  and  service.  From 
investigation  there  is  apparently  less  complaint  against  this  utility  than 
any  other.  With  perhaps  the  exception  of  the  American  Telephone  & 
Telegraph  Company  assuming  control  of  the  Western  Union  Telegraph 
Company  there  has  been  little  change  in  this  utility. 

J.  E.  LOVE, 
J.  F.  SHAUGHNESSY, 
S.  H.  JACKSON, 
F.   C.  ROBINSON. 
H.  G.  GARRET  T, 
FRANK  N".   JULIAN. 
1ST.  S.  KETCHUM. 

REPORT  OF  COMMITTEE  ON  UNIFORM  CLASSIFICATION  AND 
SIMPLIFICATION  OF  TARIFF  SHEETS. 

The  PRESIDENT.  The  next  report  is  that  of  the  Committee  on  I* in- 
form Classification  and  Simplification  of  Tariff  Sheets,  of  which  Com- 
missioner Thorne  of  Iowa  is  Chairman. 

Mr.  THORNE,  of  Iowa.  Mr.  President,  for  24  years  we  have  been 
passing  resolutions  in  regard  to  this  subject  and  getting  no  results.  Tt 
has  been  customary  to  make  a  report  giving  a  few  generalities  and  con- 
clusions, without  giving  the  real  facts  and  arguments  in  favor  of  the 
conclusions  reached.  Your  committee  has  aftempted  to  discuss  the 
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matter  in  a  somewhat  extended  form.  We  have  presented  a  brief  re- 
view of  the  effort  to  secure  uniform  classification  of  freight  during 
the  past  quarter  of  a  century.  We  have  discussed  the  present  status  of 
the  work  and  the  present  methods  of  making  classifications  of  freight, 
in  both  state  and  nation,  at  the  present  time. 

There  are  two  facts  which  render  your  report  for  this  year  of  con- 
siderable significance.  In  the  first  place  you  have  completed  an  investi- 
gation relative  to  an  entire  freight  classification,  by  one  of  the  princi- 
pal classification  committees  of  the  country.  I  understand  this  is  the 
first  time  that  an  entire  classification  has  ever  been  suspended  and  in- 
vestigated by  the  Interstate  Commerce  Commission. 

In  the  second  place  we  have  had  a  discussion  of  the  subject  irom 
various  angles  and  phases  before  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives,  in  regard  to  a 
measure  which  has  passed  the  United  States  Senate,  the  first  meas- 
ure of  the  kind  to  pass  either  House  of  Congress  during  the  past  25 
years. 

The  report  of  the  Committee  is  signed  by  Mr.  Commissioner  Prouty, 
Mr.  Erickson,  of  Wisconsin,  Mr.  Henshaw,  of  Oklahoma,  Mr.  Rich- 
ards, of  South  Carolina,  Mr.  Wingfield,  of  Virginia,  Mr.  Wolf,  of 
Illinois  and  myself. 

There  is  only  one  recommendation  in  the  report,  which  I  will  now 
read. 

"Resolved,  That  it  is  the  sense  of  this  Convention  that  there  shouid  be  appro- 
priate legislation  by  Congress,  authorizing  and  directing  the  Interstate  Commerce 
Commission,  assisted  by  a  body  of  disinterested  experts,  appointed  by  the  Com- 
mission, and  paid  by  the  Federal  Government,  to  frame  and  promulgate  a 
classification  of  freight  to  apply  uniformly  over  the  United  States." 

I  see  no  necessity  for  giving  to  you  at  this  late  hour  a  review  of  the 
report.  It  would  be  unfortunate  to  attempt  to  enter  into  a  long  discus- 
sion at  this  time.  At  our  last  annual  convention  there  was  a  very  ex- 
tended discussion  of  the  principle  laid  down  in  that  resolution.  Unless 
somebody  desires  to  reopen  the  subject,  I  will  have  nothing  further  to 
say  in  regard  to  it.  The  resolution  we  propose  this  year  was^jmani- 
mously  adopted  last  year,  and  is  unanimously  recommendedgiby  your 
committee. 

I  move  that  the  report  be  received  and  printed,  and  that  the  recom- 
mendation be  adopted. 

Mr.  HENSHAW,  of  Oklahoma.     I  second  that  motion. 

The  PRESIDENT.     Will  Judge  Prentis  kindly  take  the  chair. 

Mr.  Prentis  took  the  chair. 

M-r.  GOTHI.IN.  Mr.  Chairman,  there  is  only  one  thing  I  want  to  say 
on  this  subject.  When  my  brethren  and  myself  appeared  before  the 
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House  Committee  on  Interstate  and  Foreign  (  onnneire,  we 
to  meet  a  delegation  of  railroad  men  opposing  us,  but  we  were  very 
much  surprised  indeed  to  meet  a  delegation  from  the  Xational  I n< Ins- 
trial  Traffic  League  vigorously  opposing  what  we  were  contending  for; 
that  is,  that  the  House  pass  the  Kenyon  bill.  >  They,  as  well  as  the 
railroad  men,  were  opposing  that.  I  never  have  been  able  to  under- 
stand-that attitude  of  the  Xational  Industrial  Traffic  League,  purport- 
ing to  represent  the  sentiment  of  the  shipping  public  of  the  Tinted 
States. 

Subsequent  to  that  meeting  I  had  some  correspondence  with  the  view 
that  whoever  represented  this  Association  on  the  Committee  on  Uni- 
form Classification  hereafter  should  attend  the  next  meeting  of  the 
Xational  Industrial  Traffic  League.  Their  annual  meeting  is  usually 
held  in  November.  I  had  correspondence  with  the  Secretary.  At  the 
time  I  had  the  correspondence  I  did  not  know  that  I  would  not  continue 
to  have  some  connection  with  the  work  and  so  I  suggested  that  .Mr. 
Thome  and  myself  might  be  present  to  discuss  this  matter,  which  we 
consider  of  importance  to  the  entire  shipping  public  of  the  United 
States.  I  was  accorded  a  very  cordial  invitation.  Xow,  I  am  out 
of  it.  I  am  no  longer  a  commissioner,  and  will  have  no  appointment 
on  any  committee;  but,  if  it  is  allowable,  I  would  like  to  make  the 
suggestion,  if  Mr.  Thome  will  incorporate  it,  that  the  next  Committee 
on  Uniform  Classification  appointed  by  this  Association  be  instructed 
to  have  a  representative  or  representatives  attend  the  annual  meeting 
of  the  Xational  Industrial  Traffic  League,  to  endeavor  to  have  a  dis- 
cussion upon  this  question  'at  that  time  and  place,  and  to  present  our 
views,  which  are  in  favor  of  an  enactment  by  Congress  that  will  look 
to  promoting  a  classification  applying  uniformly  on  interstate  traffic 
in  the  United  States,  by  the  Interstate  Commerce  Commission. 

The  CHAIRMAN.  As  I  understand  it,  the  request  is  that  Mr.  Thorne 
accept  that  as  an  amendment  to  his  motion. 

Mr.  THORNE,  of  Iowa.    I  am  glad  to  do  that. 

The  CHAIRMAN.  Gentlemen,  you  have  heard  the  motion  that  this 
report  be  received  and  printed,  and  that  the  recommendation  therein 
contained  be  adopted,  with  the  amendment  of  Mr.  Gothlin  that  the  new 
committee  or  some  member  of  it  attend  the  next  annual  meeting  of  the 
Xational  Industrial  Traffic  League,  with  a  view  to  having  some  pre- 
sentation of  the  ideas  of  this  Association  and  some  discussion  of  the 
question  involved.  Are  you  ready  for  the  question? 

The  motion  wyas  unanimously  agreed  to. 

The  Report  of  the  Committee  on  Uniform  Classification  and  Simpli- 
fication of  Tariff  Sheets  is. as  follows: 
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REPORT  OF  THE  COMMITTEE  ON  UNIFORM  CLASSIFICATION 
AND  SIMPLIFICATION  OF  TARIFF  SHEETS. 

To-day  there  is  no  practical  method  provided  by  law,  whereby  the 
interests  of  the  general  public  are  properly  cared  for  in  freight  classi- 
fication matters. 

Uniform  advances  in  freight  rates  over  a  large  territory,  as  result 
from  changes  in  a  classification,  are  peculiarly  subject  to  being  passed 
on  to  retailers  and  consumers. 

The  making  of  a  uniform  classification  of  freight  for  the  United 
States  is  just  as  much  a  public  function  as  the  making  of  a  tariff,  and 
it  is  the  duty  of  the  government  to  perform  this  task. 

The  results  of  the  preliminary  work  in  a  united  effort  on  the  part 
of  all  American  railroads  toward  the  making  of  a  uniform  freight 
classification,  reached  the  public  during  the  month  of  January,  1912, 
in  the  form  of  a  printed  publication,  issued  by  a  classification  com- 
mittee, representing  the  railway  companies.  The  investigation  of  this 
document,  and  its  effect  on  commerce,  lasted  almost  a  year;  and  it 
resulted  in  the  action,  at  the  last  annual  meeting  of  our  National  Asso- 
ciation, condemning  that  method  of  doing  the  work.  We  united  in 
the  proposition  that  the  uniform  classification  should  not  be  made  by 
one  of  the  interested  parties,  whether  shipper  or  railroad;  but  that 
it  could  only  successfully  be  made  by  a  disinterested  party — the  govern- 
ment itself,  acting  through  the  Interstate  Commerce  Commission. 

This  committee  unanimously  approves  the  resolution  passed  at  that 
time,  and  recommends  its  passage  again  in  substantially  the  same  form. 

We  could  conclude  our  report  with  this  action;  but,  on  examining 
the  records  of  past  years,  we  find  that  similar  recommendations  have 
been  made  several  times  before,  by  this  Association,  and  no  results 
have  been  secured.  It  would  seem  that  mere  generalities,  or  state- 
ments of  our  conclusions,  are  not  what  are  wanted.  A  somewhat 
extended  statement  of  the  reasons  and  concrete  facts,  upon  which  our 
conclusions  are  based,  may  have  a  different  effect.  Certain  members 
of  Congress  have  made  a  request  for  the  same  of  this  committee. 

There  is,  at  this  particular  time,  a  crucial  situation  in  classifica- 
tion matters  in  the  United  States,  that  lends  special  significance  to  our 
action  this  year.  This  is  the  initial  stage,  the  beginning  in  the  making 
of  a  uniform  classification.  This  is  the  appointed  time  when  there 
should  be  a  thorough,  exhaustive  over-hauling  of  the  whole  problem, 
and  a  definite  settlement  reached  upon  this  issue: 

WHO  SHOULD   MAKE  THE  UXIFOKM   CLASSIFICATION  ? 

We  have  to-day  a  more  substantial  foundation  for  an  intelligent 
consideration  and  discussion  of  the  subject,  than  had  any  prior  com- 
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mittee;  because:  first,  we  have  had  submitted  to  us,  as  stated  above, 
in  definite,  concrete  form,  the  first  fruits  of  the  work  by  the  railroads, 
on  a  proposed  uniform  classification  of  freight  for  the  United  States, 
the  first  avowed  step  of  consequence  toward  such  a  classification  for 
over  twenty  years,  resulting  in  an  investigation  participated  in  by  the 
Interstate  Commerce  Commission,  and  sixteen  state  commissions;  and 
second,  because  of  the  hearing  on  the  Kenyon  Uniform  Classification 
Bill  (Senate  File  6099),  before  the  House  Committee  on  Interstate 
and  Foreign  Commerce. 

The  Kenyon  Bill  was  described  by  Ex-Senator  Faulkner,  appearing 
for  all  railroads  before  the  House  Committee,  as  one  of  the  most 
important  bills  that  has  ever  been  before  your  committee  since  the 
enactment  of  the  Act  to  Regulate  Commerce,  not  excepting  the  very 
extensive  amendments  that  have  been  adopted  at  two  different  periods 
of  congressional  history;  and  its  endorsement  by  our  association  last 
year  was  described  by  our  president  as  the  most  important  action  of 
the  entire  convention.  ( The  reasons  for  these  statements,  in  the  minds 
of  these  two  men,  were  quite  different.)  Several  interesting  facts 
were  developed  in  the  discussion  before  the  House  Committee;  this 
discussion  was  participated  in  by  the  following  gentlemen:  Senators 
Kenyon  and  Norris,  Representatives  Adamson,  Richardson,  Sims, 
Hamlin,  E.  W.  Martin,  Covington,  Cullop,  Goeke,  Stevens,  Esch  and 
Hamilton,  of  the  House  Committee;  and  C.  C.  McCain,  chairman  of 
the  executive  committee  on  Uniform  Classification,  on  behalf  of  the 
railways;  J.  E.  Williams,  chairman  of  the  Uniform  Classification 
Committee  (commonly  known  as  the  working  committee),  of  the  car- 
riers; Robert  N.  Collyer,  chairman  of  the  Official  Classification  Com- 
mittee; W.  R.  Powe,  chairman  of  the  Southern  Classification  Com- 
mittee; Ex-Senator  Faulkner,  appearing  as  counsel  on  behalf  of  all 
railway  companies;  O.  P.  Gothlin,  president  of  the  National  Associa- 
tion of  Railway  Commissioners ;  J.  R.  Wingfield,  of  the  Virginia  Com- 
mission, and  a  member  of  this  committee;  Frank  Lyon,  attorney  for 
the  Interstate  Commerce  Commission  during  the  investigation  of 
Western  Classification  No.  51 ;  J.  M.  Belleville,  president  of  the  Na- 
tional Industrial  Traffic  League ;  L.  B.  Boswell,  an  attorney  appearing 
for  the  said  League ;  and  the  chairman  of  this  committee. 

To  falicitate  our  discussion  of  this  subject,  numerous  references  will 
be  made  to  the  records  of  these  hearings. 

PRESENT   AUTHORITY    OF    THE    COMMISSION. 

There  is  some  ambiguity  in  the  wording  of  the  Act  to  Regulate  Com- 
merce, as  it  now  stands.  Section  1  is  general  in  character;  Section  15 
is  the  more  specific  of  the  two  sections ;  and,  yet,  the  phrasing  of  this 
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section  indicates  the  intention  to  be  that  the  Commission  shall  con- 
sider specific  rates  or  classifications,  rather  than  the  making  of  a  classi- 
fication for  the  entire  country.  That  this  would  probably  be  the  ruling 
of  the  courts  is  further  evidenced  by  the  decision  of  the  Supreme  Court 
in  a  somewhat  recent  Kentucky  case,  entitled  Siler  v.  Louisville  & 
N.  R.  Co.,  wherein  the  court  said : 

The  first  section  of  the  statute  provides  for  a  complaint  being  made  to  the 
commission  accusing  the  railroad  company  of  charging  or  receiving  extortionate 
freight  or  passenger  rates  over  its  lines  of  railroad  in  that  State;  or  if  the 
commission  receive  information,  or  have  reason  to  believe  that  such  rate  or 
rates  are  being  charged,  it  is  its  duty  in  either  case  to  hear  and  determine 
the  matter  as  speedily  as  possible. 

*********** 

The  statute,  it  will  be  remembered,  gives  no  power  to  the  commission  to  fix 
rates,  unless  it  has  already  determined  that  the  rates  complained  of,  or  which 
it  has  investigated  upon  its  own  information,  are  extortionate  after  hearing  the 
parties,  and  then  it  fixes  the  rates  at  a  just  and  reasonable  amount.  * 
The  difference  between  the  fixing  of  one  rate  or  a  few  upon  specific  complaint 
or  information  and  the  adoption  of  a  general  scheme  of  rates  applicable  in 
all  cases  to  all  the  roads  is  vast  and  important.  In  the  one  case  it  can  be 
fairly  accomplished,  while  in  the  other  the  chances  of  injustice  and  great 
inequalities  are  infinite  and  almost  certain  to  occur. 

We  do  not  say  that  under  this  statute,  as  we  construe  it,  there  must  be  a 
separate  proceeding  or  complaint  for  each  separate  rate.  A  complaint,  or  a 
proceeding  on  information  by  the  commission  itself,  in  regard  to  any  road 
may  include  more  than  the  rate  on  one  commodity  or  more  than  one  rate,  but 
there  must  be  some  specific  complaint  or  information  in  regard  to  each  rate  to 
be  investigated,  and  there  can  be,  under  this  statute,  no  such  wholesale  complaint, 
which  by  its  looseness  and  its  generalities  can  be  made  applicable  to  every  rate 
in  operation  on  a  railroad  or  upon  several  or  all  of  the  railroads  of  the  State. 
If  the  legislature  intended  to  give  such  a  universal  and  all-prevailing  power  it 
is  not  too  much  to  say  that  the  language  used  in  giving  it  should  be  so  plain  as 
not  to  permit  of  doubt  as  to  the  legislative  intent.  (Siler  v.  Louisville  &  Nash- 
ville Railroad  Co.,  213  U.  S.,  175,  pp.  194,  196,  197.) 

That  the  Commission  has  not  the  authority  to  make  such  a  classifica- 
tion, or  to  require  the  carriers  to  observe  one  after  it  has  been  made,  is 
quite  generally  conceded  by  interested  parties. 

THE  NEED  FOR  A  UNIFORM  CLASSIFICATION. 

In  view  of  our  repeated  action,  regularly,  every  year,  for  the  past 
24  years,  on  this  proposition,  it  would  seem  hardly  worth  while  to 
devote  any  discussion  to  it;  and  yet,  the  conclusions  fairly  reached  on 
this  subject,  may  influence  the  attitude  of  others  on  the  further  ques- 
tion— whether  there  is  sufficient  progress  being  made  under  existing 
methods  to  warrant  their  continuance.  The  very  fact  of  their  constant 
repetition,  with  the  meager  results  which  have  been  secured,  shows 
that  there  may  be  wisdom  in  a  brief  recital  of  some  of  the  facts  justify- 
ing the  conclusions  we  have  unanimously  reached,  and  heretofore  an- 
nounced. 

Today  there  are  three  different  freight  classifications  used  on  inter- 
state traffic  in  the  United  States,  which  may  be  roughly  described  as 
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follows:  The  Official,  applicable  in  the  territory  east  of  the  Mississippi 
river,  and  north  of  the  Potomac  and  Ohio  rivers;  the  Southern 
applicable  east  of  the  Mississippi  river,  and  south  of  the  Potomac  and 
Ohio  rivers;  and  the  Western,  applicable  west  of  the  Mississippi  river, 
with  the  exceptions  hereinafter  named. 

The  several  thousand  articles  of  freight  are  distributed  into  the 
following  groups,  or  classes,  in  the  different  territories : 


PRESENT   CLASSES   IN   THE   THREE    TKi;  If  ITOUF AT,   CLAS.SI  FICATIOXS. 
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NOTE  :  Columns  headed  A,  B  and  C,  above,  contain  the  figures  indicating  the 
number  of  times  each  class  rating  appears  in  the  respective  classifications.  It 
will  be  readily  seen  that  certain  classes  can  be  much  more  easily  eliminated  than 
others  in  the  effort  to  secure  the  same  number  of  classes  for  each  of  the  three 
territories.  This  should  be  the  first  step  towards  a  uniform  classification.  XTomi- 
nally  there  are  18  groups  in  the  Southern  Classification,  and  16  in  each  of  the 
others;  but  there  seems  to  be  little  call  for  a  few  of  the  classes.  In  Official,  R.  28, 
only  applies  to  one  article,  soap  (under  two  items)  ;  110%  of  first  class  only 
applies  to  one  item,  automobiles.  The  bulk  of  the  ratings  are  distributed  among 
12  classes.  In  Official,  12  classes  will  cover  all  except  15  ratings,  out  of  over 
12,000;  in  Southern  12  classes  will  cover  all  but  24  ratings  out  of  almost  7,000; 
and  in  Western  12  classes  cover  all  but  124  ratings,  while  14  classes  will  cover  all 
but  18  ratings,  out  of  10,000.  An  interesting  situation  disclosed  by  the  foregoing 
table  is  that  if  you  divide  the  16  or  18  classes  into  two  groups,  an  upper  and  lower 
one  in  Official  fully  three-fourths  of  the  items  fall  in  the  lower  group,  in  Western 
about  one-half  do  so,  and  in  Southern  about  one-fourth  do  so.  A  somewhat 
similar  result  follows,  even  though  you  omit  the  classes  applying  to  but  few 
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items  before  making  the  division.  This  tends  to  indicate  some  of  the  problems 
that  will  confront  those  who  may  undertake  to  make  a  uniform  classification. 
It  may  be  suggested  that  12  groups  should  be  adopted,  and  they  should  have 
a  simple,  uniform  nomenclature;  perhaps  I,  2,  3,  4,  5,  6,  A,  B,  C,  D,  E,  F.  will 
answer  the  purpose.  The  first  effort  should  be  the  re-naming  of  all  groups; 
then  should  follow  the  re-distribution  into  similar  classes.  This  should  be  done 
with  the  greatest  care  by  disinterested,  fair  minded,  practical  men,  possessing 
expert  knowledge. 

The  confusion  in  the  classes  is  very  apparent.  The  same  letter  or 
number  does  not  mean  the  same  thing  in  the  different  territories. 

On  traffic  between  Wisconsin  and  Illinois  points, -and  points  in  other 
states  east  of  the  Mississippi  river,  the  Official  Classification  is  ap- 
plicable; while  on  traffic  between  Wisconsin  and  Illinois  points,  and 
points  west  of  the  Mississippi  river,  the  Western  Classification  is  ap- 
plicable; on  through  traffic  between  some  points  in  Official  Classifica- 
tion territory  and  some  points  in  Western  Classification  territory,  the 
Official  Classification  applies;  while  on  traffic  between  other  points  in 
the  same  two  territories  the  Western  Classification  applies;  and  on 
still  other  traffic  between  the  same  territories,  the  Official  applies  on 
that  part  of  the  haul  east  of  the  Mississippi  river,  and  Western  Classi- 
fication applies  on  that  portion  of  the  haul  west  of  the  Mississippi  river. 
Similarly,  on  traffic  between  Official  and  Southern  Classification  terri- 
tories, in  some  instances,  the  Official  Classification  applies;  in  others 
the  Southern  Classification  applies;  while  in  still  others  the  entire 
charge  is  computed  by  using  both  classifications.  A  similar  situation 
is  true  on  traffic  between  Western  and  Southern  territories. 

In  Illinois  four  classifications  are  used ;  for  instance,  on  a  shipment 
of  cotton  fabrics,  in  original  piece,  from  Chicago  to  Peoria,  the  goods 
take  3rd  class  rates  (under  the  Illinois  Classification)  ;  the  same  goods 
shipped  from  Chicago  to  Columbus,  Ohio,  take  15%  less  than  2nd 
class  (H.  25  under  the  Official  Classification)  ;  to  Nashville,  Ten- 
nessee, they  take  4th  class  rates  (under  the  Southern  Classification)  ; 
and  to  Kansas  City,  they  take  1st  class  rates  (under  the  Western  Classi- 
fication). 

Separate  classifications  are  maintained  on  intrastate  traffic  in  Illi- 
nois, Iowa,  Florida,  Georgia,  Nebraska,  North  Carolina,  Texas  and 
Virginia.  These  states  embrace  over  one-quarter  of  the  railway  mile- 
age in  the  United  States.  These  classifications  are  also  frequently 
used  to  make  up  combinations  of  local  rates  on  interstate  traffic. 

The  situation,  as  above  described,  causes  much  confusion,  inde- 
pendent of  its  apparent  injustice.  Why  should  flour  and  wheat  in 
barrels  be  classed  5  in  Official,  4  in  the  Western,  F  in  the  Southern, 
and  C  in  the  Virginia  classifications  ?  Why  should  soap  take  class  R. 
28  in  Official,  4  in  Western,  3  in  Southern,  5  in  Illinois,  6  in  North 
Carolina,  and  4  in  Virginia  ?  There  are  variations  here  amounting 
to  over  200%  in  the  rates  on  the  same  article. 
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Articles  are  described  differently  in  the  various  classifications,  the 
minimum  weights  vary,  the  methods  of  packing  are  different,  and  the 
ratings  are  nut  the  same.  This  causes  an  endless  amount  of  trouble. 
A  man  may  pack  his  goods  one  way  in  Ohio,  and  have  to  pay  a  rate 
20%  or  50%  greater  after  it  crosses  the  Mississippi  river,  because  he 
did  not  pack  it  some  other  way.  Take  a  shipment  of  gloves,  not  other- 
wise indexed  by  name,  rated  in  Western  Classification  "in  boxes"  at 
1st  class  and  rated  in  the  Official  Classification  at  1st  class  either  "in 
bales  or  boxes."  Should  a  shipper  at  Columbus,  Ohio  forward  a  bale 
of  gloves  to  Omaha,  Nebraska,  he  will  be  obliged  to  pay  west  of  the 
Mississippi  river  100%  greater  (double  first  class)  than  if  the  goods 
were  boxed,  and  yet  the  classification  under  which  his  shipment  was 
accepted  rate  his  package  at  first  class.  Again,  he  may  have  a  suffi- 
cient load  to  get  a  carload  rate  up  to  the  river,  and  not  have  a  carload 
on  the  other  side  of  the  river,  because  of  varying  minimums. 

It  is  almost  impossible  to  develop  a  reasonable  fair  system  of  joint 
through  rates  on  traffic  crossing  the  line  from  one  territory  to  another ; 
the  situation  compels  a  system  of  combination  of  locals,  or  else  the 
blanketing  of  one  or  the  other  classification  over  the  entire  haul.  Where 
classifications  overlap,  unjust  discriminations  in  the  same  territory  are 
inevitable. 

The  attendant  confusion  is  real.  It  is  not  only  puzzling  and  mis- 
leading to  the  ordinary  shipper,  who  has  no  special  training  along  these 
lines,  but  also  to  the  expert.  This  is  best  illustrated  by  the  experience 
of  the  men  attempting  to  analyze  the  changes  proposed  by  the  Western 
Classification  Committee  in  their  publication  called  "No.  51."  This 
paper-bound  book  of  some  300  pages  caused  over  two  thousand  changes, 
as  compared  with  the  preceding  publication,  known  as  Western  Classi- 
fication No.  50.  In  order  to  count  the  advances  and  reductions,  you 
must  first  find  the  rate  on  any  given  article  in  both  classifications,  and 
this  was  such  a  difficult  task  that  it  took  the  rate  clerks  of  the  Inter- 
state Commerce  Commission  over  three  months,  just  to  locate  and 
count  the  changes.  And  even  then  it  is  claimed  that  they  left  out 
several  hundred  changes,  according  to  a  committee  of  rate  clerks  in  the 
employ  of  certain  western  state  commissions.  The  chairman  of  the 
Western  Classification  Committee  stated  there  was  not  a  man  in  the 
country  who  could  count  the  changes  twice,  and  agree  with  himself 
both  times.  If  this  be  true  of  rate  experts,  how  is  the  average  man 
going  to  compute  rates  on  his  own  business  under  these  different  classi- 
fications existing  today? 

The  opportunities  for  mis-billing,  overcharging,  and  mistakes  of  all 
kinds,  are  apparent. 

This  is  one  country;  our  commerce  is  national  in  character.  The 
welfare  of  the  commercial  interests  of  the  nation  demands  one  uniform 
classification  of  freight,  applicable  throughout  the  United  States. 
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This  Association — composed  of  all  the  railroad  commissions  in  the 
country,  both  federal  and  state — has  endorsed  the  proposition  that  we 
must  have  a  uniform  classification;  urging  and  demanding  it  through 
resolutions,  correspondence,  and  in  argument  before  congressional  com- 
mittees, year  after  year,  for  the  past  quarter  of  a  century.  And  yet, 
today  we  have  precisely  the  same  number  of  principal  classifications  as 
we  had  twenty-six  years  ago. 

It  will  be  one  of  the  important  events  in  the  history  of  American 
railroads,  when  finally  a  uniform  classification  for  the  nation  is  com- 
pleted. 

As  further  evidence  of  the  concensus  of  opinion  on  the  need  of  a 
uniform  classification,  note  the  following  statements  made  by  the  only 
opponents  to  the  Kenyon  Bill,  aside  from  the  railroads,  who  appeared 
before  the  House  Committee: 

MR.  BELLEVILLE,  (president  of  the  National  Industrial  Traffic  League,  and 
traffic  manager  for  15  years  for  the  Pittsburg  Plate  Glass  Co.)  : 

I  will  say,  in  the  first  place,  that  the  National  Industrial  Traffic  League  is 
not  opposed  to  a  uniform  classification.  We  want  it. 

THE  CHAIRMAN:    Why?    Tell  us  that? 

MR.  BELLEVILLE  :  We  want  it  because  of  the  very  facts  that  have  been  stated 
here  by  Mr.  Thorne  and  Mr.  Gothlin.  Some  of  us  question  the  practicability 
of  absolute  uniformity.  Uniformity  in  description,  in  packing  requirements,  and 
in  rules  is  very  easily  fixed.  But  in  order  to  benefit  the  whole  interests  of  the 
country,  we  need  go  further  than  that  and  make  a  rate  basis  that  will  work 
in  together  with  this  uniform  classification. 

*********** 

MR.  GOEKE  :  Then  you  think  a  uniform  classification  is  practicable  and  possible, 
do  you  not? 

MR.  BoswELL:  (Attorney  appearing  for  the  National  Industrial  Traffic  League) 
Absolutely. 

*********** 

MR.  COVINGTON  :     You  are  in  favor  of  uniformity,  are  you  not? 
MR.  BOSWELL:     Absolutely. 

WHO    SHOULD   MAKE    THE    UXIFORM    CLASSIFICATION  ? 

The  necessity  to  group  the  thousands  of  articles  that  are  handled  by 
freight  into  ten  or  twenty  classes,  making  possible  the  quotation  of 
rates  on  those  classes,  is  perfectly  apparent,  but  that  very  necessity 
creates  a  colossal  power. 

Scratching  out  the  figure  "4,"  and  inserting  the  figure  "2,"  opposite 
an  article  of  common  necessity,  listed  in  the  Western  Classification, 
instantaneously  and  automatically,  without  the  issuance  of  any  other 
tariff,  increases  the  rate  on  that  article  103%  on  several  hundred  rail- 
roads between  each  one  of  twenty  thousand  towns  to  the  rest  of  the 
twenty  thousand,  and  affects  thirty-five  million  people,  scattered  over 
two-thirds  of  the  nation.  (This  is  based  on  the  Chicago-Omaha  rate 
as  being  typical.)  Substituting  Dl  for  1,  automatically  raises  the 
rates  100  per  cent.  A  hundred  increases  in  classes  advance  many 
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millions  of  rates.  The  rate  on  any  given  article  may  seem  extremely 
insignificant  by  itself,  but  a  tax  on  that  article,  as  consumed  by  a  sub- 
stantial portion  of  our  population,  becomes  of  great  importance. 

Xo  change  in  the  class  of  an  article  should  be  permitted,  without  an 
intelligent  review  by  a  disinterested  tribunal. 

Adjusting  the  tariff  schedules  for  the  United  States  is  an  easy  under- 
taking compared  with  the  task  of  adjusting  a  freight  classification. 

There  is  a  vast  mass  of  infinite  details  to  consider,  and  some  of  these 
details  involve  many  thousands  of  dollars.  The  advance  of  one-fiftieth 
of  one  cent  per  sheet  of  printed  matter,  would  have  cost  the  customers 
of  the  Western  JSTewspaper  Union  more  than  twenty  thousand  dollars 
annually. 

The  proposed  elimination  of  a  bracket  in  a  classification,  around 
binding  twine  and  agricultural  implements,  would  have  increased  the 
rates  on  90  per  cent,  of  the  shipments  of  binding  twine,  throughout 
the  great  agricultural  west,  by  100  per  cent.,  according  to  the  testimony 
of  one  of  the  largest  shippers  in  the  west.  A  slight  advance  on  paper 
tablets  would  have  cost  a  couple  of  hundred  thousand  dollars,  according 
to  the  estimate  of  a  paper  manufacturer.  The  advance  would  have  been 
passed  on  to  the  consumers,  by  the  simple  device  of  placing  fewer 
sheets  in  the  tablets. 

Special  commodity  tariffs  apply  to  many  of  the  important  articles 
of  'commerce,  but  the  classification  governs  throughout  large  terri- 
tories on  many  of  the  necessities  of  life,  such  as  fruit,  vegetables,  mer- 
chandise, groceries,  machinery,  agricultural  implements,  clothing,  etc. 
There  are  from  six  to  twelve  thousand  different  descriptions  of  arti- 
cles and  packages,  constituting  probably  two  or  three  thousand  sepa- 
rate articles,  listed  in  each  of  our  three  principal  classifications. 

PRESENT    STATUS    OF    THE    WORK. 

In  1907,  a  committee  of  15  executive  officers  of  the  ralrvuy  com- 
panies investigated,  and  reported  their  conclusions,  as  to  the  feasibility 
of  making  a  uniform  classification,  to  a  general  meeting  of  executive 
officers.  They  declared  it  to  be  practicable  to  secure  uniformity  as 
to  rules,  descriptions  of  articles,  packing  requirements  and  minimum 
carload  weights.  Then  a  permanent  committee  of  21  traffic  executive 
officers  was  created,  representing  over  99%  of  all  the  railroad  mileage 
in  the  United  States.  Mr.  C.  C.  McCain,  chairman  of  the  Trunk 
Line  Association,  was  made  chairman  of  this  committee.  A  working 
committee  was  appointed,  composed  of  nine  men — three  from  each 
classification  territory — to  do  the  actual  work  of  investigating  and 
making  recommendations  as  to  uniform  rules,  descriptions,  etc.,  but 
not  to  consider  uniform  ratings.  They  commenced  operations  Sept. 
15,  1908,  and  have  been  so  engaged  continuously  from  that  date. 
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The  Uniform  Classification  Committee  sends  its  recommendations, 
in  printed  form,  to  the  three  territorial  committees,  who  attach  rat- 
ings to  the  new  descriptions,  if  acceptable  to  them,  and  publish  these 
in  their  regular  issues.  It  has  been  estimated  that  the  Official  Classi- 
fication Committee  adopted,  at  first,  between  forty  and  fifty  per  cent. 
of  the  changes  proposed  by  the  Uniform  Classification  Committee; 
and  the  Southern  Committee  adopted  a  much  smaller  per  cent,  of  the 
changes;  while  the  Western  adopted  over  ninety  per  cent,  of  the  same. 
It  was  the  first  installment  of  this  character,  adopted  by  the  Western 
Classification  Committee,  which  gave  rise  to  the  very  extended  investi- 
gation by  the  Interstate  Commerce  Commission,  and  the  representa- 
tives of  the  sixteen  western  state  commissions. 

The  opinion  of  the  Interstate  Commerce  Commission  in  the  Western 
Classification  case,  decided  a  number  of  cases,  concerning  which  specific 
complaints  had  been  made,  and  laid  down  general  principles  for  guid- 
ance in  the  several  hundred  other  cases,  in  which  no  specific  complaints 
were  filed. 

Several  of  these  principles  are  basic  in  character,  as  to  the  future 
development  of  a  uniform  classification;  for  instance,  the  rules  that 
ratings  should  be  adjusted  in  harmony  with  relative  bulk,  weight, 
value,  hazard,  etc. ;  that  carload  mixtures  should  be  liberalized,  in- 
stead of  restricted;  that  commercial  conditions,  as  well  as  physical 
capacity,  should  determine  carload  minimums;  and  that  car- 
load ratings  should  not  be  eliminated,  where  there  is  an  actual  car- 
load movement,  unless  special  circumstances  justify  the  same. 

Laying  down  general  principles,  and  securing  practical  application 
of  the  same,  are  two  quite  different  tasks.  Any  person,  with  the 
slightest  experience  at  the  bar,  knows  the  ease  with  which  one  task  can 
be  performed,  and  the  tremendous  difficulties  attending  the  other. 

The  difficulty  of  making  headway  in  this  manner  is  well  illustrated 
in  what  is  being  done  011  framing  minimum  carload  weights  for  the 
country.  The  railroads  contended,  in  the  classification  case,  that  the 
physical  capacity  of  the  car  was  the  sole  controlling  factor;  but  the 
Commission  specifically  ruled  against  them,  holding  that  commercial 
conditions  must  be  accepted  as  one  of  the  controlling  factors,  in  addi- 
tion to  the  physical  capacity. 

And  yet,  in  spite  of  that  decision,  the  chairman  of  the  Uniform 
Classification  Committee  testified  before  the  House  Committee,  after 
the  said  decision,  as  follows: 

*  *  *  Therefore,  this  committee  investigates  as  to  what  can  be  loaded  in 
a  so-called  standard  36-foot  car ;  and  we  do  not  hesitate  to  recommend  that  the 
minimum  weights  be  made  24,000  pounds,  or  30,000  pounds,  as  the  case  may 
be — whatever  we  find  will  properly  load  in  a  car — and  we,  in  that  way,  have 
brought  about  uniformity  as  to  minimum  car-load  weights,  which  was  a  disturbing 
feature,  and  will  be  until  it  is  made  uniform. 


530  NATIO.XAI.    ASSOCIATION    OK    IIAI1.WAY    COM  M  ISSION  KKS. 

How  we  may  expect  this  plan  to  work  is  further  illustrated  by  the 
very  criticism  made  by  the  Commission  itself,  (in  its  annual  report  for 
1890),  against  the  railway  companies: 

One  peculiarity  of  this  variety  of  classification  was  that,  although  all  were 
made  with  some  regard  to  uniform  general  principles,  they  all  varied  in  the 
application  of  these  principles. 

In  case  of  the  violation  of  any,  or  all,  of  these  principles,  who  is 
there  to  take  the  initiative  for  the  consumer,  the  retailer,  and  the  small 
shipper  ? 

We  cannot  expect  the  Interstate  Commerce  Commission  to  take  the 
initiative.  To  require  the  Commission  to  investigate  the  hundreds 
of  advances,  about  which  no  specific  complaint  is  filed,  would  be  practi- 
cally the  same  thing  as  asking  them  to  make  the  classification,  which 
is  not  in  harmony  with  the  present  law.  The  Commission  has  already 
refused  in  this  case,  to  take  the  initiative  as  to  matters  about  which 
testimony  was  not  offered. 

The  net  result  of  this  situation  is  that  the  Interstate  Commerce  Com- 
mission does  not  undertake  to  look  after  the  consumer,  in  these  classifi- 
cation matters,  unless  he  is  present  as  a  complainant,  with  his  testi- 
mony on  specific  items.  In  any  attempt  to  do  otherwise  with  their 
present  power  and  facilities,  the  time  and  work  required  would  be 
prohibitive. 

In  the  Western  Classification  case  there  was  a  blanket  protest  made 
on  behalf  of  the  consumers  by  state  commissions,  on  more  than  700  ad- 
vances, which  were  permitted  to  go  into  effect,  concerning  which  no 
specific  testimony  was  offered  by  the  state  commissions.  ( These  do  not 
include  any  of  the  changes  due  to  package  requirements.)  ISTot  the 
slightest  evidence  was  offered  by  the  railway  companies  in  defense  of 
any  of  them.  All  of  these  advances  went  into  effect,  awaiting  specific 
information  as  to  their  unreasonableness. 

A  typewritten  list  of  these  advances  (with  description  of  articles,  and 
items  and  pages  where  found  in  both  classifications),  in  justification  of 
which  no  evidence  was  offered,  is  filed  with  this  report  and  it  is  in  the 
hands  of  the  secretary  of  the  association. 

In  regard  to  these  advances,  Mr.  Fyfe  was  entreated,  at  the  opening 
hearing,  and  constantly  all  through  the  same,  to  give  his  justifica- 
tions, and  to  state  the  parties  from  whom  he  secured  such  information. 
The  request  was  always  denied. 

The  direct  result  is  that  almost  three-fourths  of  the  advances  pro- 
posed in  Western  Classification  No.  51  have  been  allowed  to  go  into 
effect  without  one  iota  of  evidence  in  justification  of  the  same,  except 
the  general  blanket  assertion  made  in  argument,  on  behalf  of  the  rail- 
way companies,  that  all  the  said  advances  were  reasonable  in  their 
judgment. 
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Commissioner  Meyer,  in  the  opinion  for  the  Commission,  stated : 

While  the  record  is  full,  and  apparently  complete,  in  regard  to  many  items, 
there  are  numerous  others  with  reference  to  which  there  is  no  direct  testimony 
nor  other  evidence ;  and  we  wish  to  state  at  the  outset  that  we  shall  hold  ourselves 
in  readiness  to  modify  any  of  the  conclusions  or  suggestions  herein  expressed 
just  as  soon  as  sufficient  reliable  information  making  such  modifications  just  and 
proper  may  become  available.  This  applies,  perhaps,  especially  to  the  hundreds 
of  changes  regarding  which  there  is  nothing  in  the  record.  (Id.  25  I.  C.  C. 
442,  450.) 

Can  we  expect  the  state  commissions  to  take  the  initiative  on  behalf 
of  the  consumers  and  retailers  ?  Occasionally,  yes.  But  in  a  thorough 
consistent  manner,  on  a  broad  scale,  in  an  investigation,  national  in 
extent,  no.  One,  or  a  few  states,  will  inevitably  be  compelled  to  do 
the  work  for  all.  No  state  will  undertake  to  do  this  work  for  the 
nation.  This  is  a  federal  matter  for  the  national  government  to  attend 
to. 

Can  we,  with  safety,  leave  it  alone,  on  the  general  theory  that  if 
any  body  is  hurt  he  will  make  a  noise  ?  On  that  principle  there  should 
be  no  supervision  or  limit  to  indirect  taxation. 

Neither  the  consumer,  nor  the  retailer,  is  an  expert  traffic  man,  and 
he  cannot  afford  to  hire  any  one  to  speak  for  him. 

Who  is  to  represent  the  consumer  and  the  retailer — the  men  who  pay 
the  freight? 

Large  shippers  have  expert  traffic  men  in  their  employ.  Can  we 
rely  on  them  to  oppose  all  advances  that  are  unjust? 

The  large  manufacturer  and  jobber  ships  his  goods  f.  o.  b.  The 
customer  pays  the  freight.  An  advance  in  the  rates  on  this  traffic, 
outbound,  in  either  L.  C.  L.,  or  C.  L.  quantities,  is  of  very  little  con- 
cern to  the  large  shipper,  providing  the  advance  is  uniform  over  a 
large  territory  and  affects  his  competitors  in  substantially  the  same 
manner ;  for,  in  that  case,  he  will  not  lose  his  trade ;  and  that  customer, 
whether  he  be  retailer  or  consumer,  pays  the  bill.  If  the  shipper  takes 
any  interest  in  the  matter,  it  is  in  a  sort  of  philanthropic  capacity,  a 
quality  quite  rare  in  these  days,  outside  of  the  library  industry. 

The  large  manufacturer  and  jobber  receives  his  raw  product  locally, 
or  receives  the  bulk  of  his  freight  under  commodity  tariffs,  or  in  car 
load  lots;  ordinarily  he  is  but  slightly  concerned  in  L.  C.  L.  rates,  or 
in  carload  mixtures,  and  the  size  of  the  carload  minimum  weight  very 
rarely  affects  him,  in  actual  practice,  for  he  is  able  to  order  full  car- 
loads. Advances  in  carload  rates  do  not  concern  him,  unless  on  certain 
articles,  and  he  employs  expert  traffic  men  to  see  that  the  railroads  do 
not  interfere  with  those  rates ;  and,  if  they  do,  to  fight  it  out  before  the 
commissions  and  the  courts.  The  volume  of  his  business  on  a  limited 
number  of  items  enables  him  to  incur  this  expense.  The  government 
today  has  adequate  machinery  to  care  for  these  men.  And  these  are 
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the  men  who  are  today  lighting  all  efforts  to  secure  adequate  protection 
for  the  retailers,  and  consumers,  and  small  shippers  of  the  United 
States. 

The  record  in  the  Western  Classification  Case  shows  a  constant  effort 
on  the  part  of  the  railway  companies  to  consult  the  wishes  of  these 
large  shippers,  and  to  work  in  harmony  with  them,  as  a  rule.  That 
very  fact  renders  the  present  methods  doubly  hazardous  to  the  small 
shippers  of  the  country. 

If  an  advance  on  inbound  freight  is  uniform  over  a  large  territory,  and 
affects  competitors  in  substantially  the  same  manner,  the  manufacturer 
simply  adds  the  increased  rate  to  the  price  of  the  goods,  and  the  con- 
sumer pays  the  bill. 

Mr.  Belleville,  the  president  of  the  National  Industrial  Traffic 
League,  in  his  statement  in  opposition  to  the  uniform  classification 
bill,  incidentally  gives  a  striking  illustration  of  the  close  relationship 
existing  between  the  railroad  and  the  large  manufacturer,  and  the 
further  fact,  that,  after  all,  it  is  the  consumer  who  is  chiefly  con- 
cerned. He  stated: 

Let  me  give  a  concrete  example  illustrating  this  question  of  flexibility.  About 
three  years  ago  our  largest  plate  glass  factory  was  completely  destroyed  by  fire, 
leaving  us  in  a  very  critical  condition  as  to  production.  We  had,  at  the  time, 
at  our  factory  at  Crystal  City,  Mo.,  a  shortage  of  rough  glass  and  the  capacity 
for  grinding  and  polishing  glass  more  than  50  per  cent,  greater  than  our  supply 
of  rough  glass,  and  at  our  factory  at  Kokomo,  Tnd.,  and  at  one  in  Pittsburgh 
territory,  we  had  an  excess  output  of  rough  glass. 

There  had  never  been  any  regular  movement  of  rough  glass  from  either 
Kokomo  or  Pittsburgh  to  Crystal  City,  as  such  a  movement  could  not  be 
economically  made  except  in  a  great  emergency.  The  rates  then  applicable  upon 
rough  glass  were  absolutely  prohibitory.  On  application  to  the  railroads,  with 
explanation  of  the  situation,  a  special  emergency  rate  was  established,  which 
enabled  us  to  run  our  finishing  department  at  Crystal  City  in  full  and  also  to 
run  our  furnace  department  at  Kokomo  and  Pittsburgh  in  full,  and  thus  maintain 
the  necessary  production. 

Owing  to  the  heavy  average  loading  of  this  rough  glass  and  the  large  quantity 
moving,  the  special  rate  given  proved  to  be  very  satisfactory  to  the  railroads 
from  a  revenue  standpoint. 

T  wish  to  lay  special  stress  upon  the  fact  that  the  benefits  from  this 
arrangement  accrued  almost  entirely  to  the  ultimate  consumer  as  without  this 
special  arrangement,  the  price  of  plate  glass  to  the  consumer  would  have  been 
very  largely  advanced. 

Who  is  going  to  run  down  the  facts  and  present  them  to  the  Com- 
mission for  the  consumer ;  who  is  going  to  look  after  his  interests  ? 
The  National  Industrial  Traffic  League  will  not  do  it.  In  the  hearing 
before  the  House  Committee  occurred  the  following  discussion: 

MR.  BELLEVILLE:  *  *  *  My  belief  is  that  with  the  review  that  is  given  to 
all  of  these  matters  by  the  Interstate  Commerce  Commission,  the  shipping  public 
and  the  receiving  public  and  the  small  consumer  would  all  get  necessary  protection 
from  the  commission. 

MR.   HAMLIN  :     From   a  commission  composed  of  railroad  men? 

MR.  BELLEVILLE:    Oh,  no. 

MR.  ESCH  :     The  Interstate  Commerce  Commission. 

MR.  HAMLIN:     You  think  they  would  not  get  it? 
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MR.  BELLEVILLE:  I  think  they  would.  If  the  railroad  committee,  if  you  please, 
made  a  classification  as  they  did  on  western  classification  No.  51,  and  an  appeal 
was  made  to  the  commission,  and  the  commission  had  a  hearing,  and  they  had 
reached  a  satisfactory  solution  of  that,  the  public  would  have  all  needed  protection. 

THE  CHAIRMAN  :  The  same  method  that  was  pursued  as  with  regard  to 
rates  you  would  pursue  with  regard  to  classification? 

MR.  BELLEVILLE  :     Absolutely. 

MR.  THORNE:  Mr.  Belleville,  if  there  were  a  thousand  changes  proposed  in 
the  classification,  who  is  to  take  the  initiative  on  behalf  of  the  consumer  and  the 
retailer? 

MR.  BELLEVILLE  :  Well,  I  can  only  say  what  our  organiation  did  on  classification 
No.  51.  We  employed  a  force  of  men,  and  after  considerable  expense  prepared 
a  very  thorough  analysis  of  the  classification  and  of  the  changes  proposed  in 
it  and  made  a  very  wide  distribution  of  it  to  the  public. 

MR.  THORNE  :  And  your  representative,  the  chairman  of  your  committee,  Mr. 
Wilson,  told  me  that  he  could  not  be  expected  to  represent  the  consumer,  but 
he  would  expect  me  to  do  it. 

•  MR.  BELLEVILLE  :  Absolutely  not.  Our  organization  is  a  national  one,  and  a 
great  many  of  these  questions  are  purely  local.  We  gave  them  the  facts  and 
said  that  each  interest  would  have  to  come  up  and  defend  their  own 
proposition  (p.  49). 

It  will  be  some  time  before  any  consumer  will  undertake  the  task 
of  investigating  the  rates,  introducing  witnesses,  and  filing  briefs  on 
the  thousands  of  different  articles  he  eats  and  wears  and  uses !  The 
consumers  of  the  country  have  delegated  this  task  to  the  state  and 
federal  governments. 

Today  there  is  no  practical  workable  method  in  existence  of  guarding 
the  interests  and  taking  the  initiative  for  the  general  public  in  connec- 
tion with  these  matters.  The  Interstate  Commerce  Commission  has 
neither  the  facilities  nor  the  power  to  properly  do  so;  the  jobbers  and 
manufacturers  do  not  care  to  do  so;  and  the  state  commissions  cannot 
do  it. 

So  long  as  the  making  of  a  uniform  classification  is  conducted  along 
the  present  lines,  the  retailers  and  consumers,  the  men  who  actually 
pay  the  freight  bills  of  the  country,  are  dependent  primarily  upon  the 
railroads  for  their  protection  against  the  railroads.  This  system,  in 
practical  operation,  makes  the  railroads  supreme,  on  many  thousands 
of  questions,  wherein  the  interests  of  the  railroads  and  the  public 
conflict. 

The  objections  to  this  situation  are  two-fold:  first,  an  interested 
party  is,  necessarily,  unfit  to  perform  this  task ;  and  second,  experience 
has  demonstrated  the  work  of  the  carriers  to  be  unjust. 

The  making  of  a  uniform  classification  is  revolutionary  in  character; 
and  can  easily  be  used  to  change  millions  of  rates.  When  the  changes 
are  being  made  in  when  the  damage  will  be  done.  Think  of  the  oppor- 
tunity tendered  to  a  committee  empowered  to  make  five  or  six  thousand 
changes,  applicable  between  all  points  in  the  United  States;  an  oppor- 
tunity to  secure  the  detailed  knowledge  as  to  the  volume  of  traffic  in 
the  various  articles  throughout  the  different  parts  of  the  country ;  and 
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five  or  ten  years,  or  longer  if  necessary,  to  do  the  work.     The  tempta- 
tion is  too  great.     This  is  a  governmental  function,  pure  and  simple. 

What  we  state  in  this  report  is  not  intended  as  any  reflection  on  the 
members  of  these  railroad  committees.  They  are  a  splendid  group  of 
highly  talented  and  courteous  gentlemen.  They^are  also  human.  It  is 
not  a  question  of  honesty.  A  man  may  be  honest  and  upright,  a  man 
of  honor,  a  gentleman  in  every  respect ;  and  yet,  if  you  have  a  case 
against  that  man,  you  will  not  permit  him  to  sit  on  the  bench,  and  you 
are  not  going  to  let  him  have  a  seat  in  the  jury  box. 

CAN  WE  DEPEND  UPON  THE  RAILROADS  TO  PROPERLY  PERFORM 

THIS   TASK? 

The  plan  on  the  part  of  the  railway  companies  in  1908  was  to  "com- 
plete a  uniform  classification,  except  the  ratings,  doing  all  this  pre- 
liminary work,  and  that  a  completed  volume  would  be  turned  over  to 
the  roads  to  consider  the  matter  of  ratings."  (Testimony  of  Robert 
N.  Collyer,  chairman  Official  Classification  Committee,  before  House 
Committee.)  Later,  however,  it  was  decided  to  refer  portions  of  the 
work,  as  they  were  completed,  to  the  territorial  committees,  who  would 
incorporate  them  into  their  classifications. 

It  would  have  been  possible  to  have  secured  absolute  uniformity  in 
descriptions  of  articles,  and  descriptions  of  packages,  without  changing 
any  ratings,  with  only  a  few  very  rare  exceptions.  And  yet,  there 
were  more  changes  in  carload  and  less-than-carload  ratings  in  Western 
Classification  No.  51  than  there  were  in  minimum  weights,  rules  and 
regulations,  additions  and  eliminations  of  carload  ratings,  and  changes 
in  package  requirements,  all  combined.  The  changes  in  descriptions 
of  articles,  and  packages,  caused  very  little,  if  any,  criticism. 

The  carriers,  without  the  assistance  of  recommendations  from  any 
uniform  committee,  have  chosen  to  make  hundreds  of  changes  in  the 
ratings.  .  It  is  of  concern  to  us,  now,  to  know  how  far  these  changes 
tend  toward  uniformity. 

There  is  a  very  large  movement  of  traffic  between  Official  and 
Western  Classification  territories.  It  would  be  worth  while  if  these 
classifications  could  be  made  uniform.  Official  No.  37  and  Western 
No.  50,  were  the  two  classifications  concurrently  in  effect  just  prior  to 
the  first  installment  of  changes  proposed  by  the  Uniform  Classification 
Committee. 

There  are  three  methods  by  which  uniformity  in  two  ratings  can  be 
secured:  first,  by  lowering  the  higher  rating  and  increasing  the  lower 
rating  to  a  point  part  way  between  the  two  extremes ;  second,  by  lower- 
ing the  higher  rating  clear  down  to  a  level  with  the  lower  one;  and 
third,  by  raising  the  lower  up  to  the  plane  of  the  higher  rating.  The 
second  method  would  secure  a  general  reduction,  and  the  last  method 
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would  secure  a  general  advance,  under  the  name  of  "uniformity."  The 
motive  in  the  use  of  either  of  these  three  methods  would  be  quite 
obvious.  With  the  reiterated  assurance  of  absolute  good  faith,  and  the 
sincere  desire  to  give  the  least  possible  occasion  for  criticism  as  to  the 
ratings,  we  might  reasonably  have  expected  the  carriers  to  have  adopted 
the  first  method,  or  even  possibly  the  second. 

The  report  of  the  rate  clerks,  in  the  employ  of  the  western  state 
commissions,  shows  the  following: 

Ninety  and  one-tenth  per  cent  (90.1%)  of  the  advances  in  classes 
in  Western  Classification  No.  51,  were  raised  to  a  point  as  high  or 
higher  than  such  articles  were  rated  in  Official  No.  37.  This  includes 
both  carload  and  less-than-carload  ratings,  and  excludes  all  changes  be- 
cause of  package  requirements.  With  these  included,  the  percentage 
would  be  still  greater. 

Ninety-one  and  seven-tenths  per  cent  (9 1.7%)  of  the  advances  in 
minimum  weights  were  raised  to  a  point  as  high,  or  higher,  than  in 
Official  No.  37. 

Ninety-eight  carload  ratings  were  eliminated  in  Western  Classifi- 
cation No.  51.  The  question  arises,  are  these  eliminations  in  harmony 
with  a  fair,  consistent  effort  to  secure  uniformity  ?  Eighty-four  out  of 
these  ninety-eight  articles  had  carload  ratings  in  both  Official  37  and 
Western  50,  and  yet  Western  Classification  No.  51  eliminated  them. 
That  is  one  way  to  secure  uniformity. 

There  were  a  number  of  changes  in  rules.  During  the  progress  of 
the  investigation,  the  state  commissions  advanced  the  claim  that  every 
one  of  these  changes  which  affected  the  shipper  one  way  or  the  other, 
served  to  increase  the  burdens  upon  the  shipping  public;  not  one  of 
them  increased  the  service  of  the  carrier.  The  railway  companies 
were  challenged  to  name  one  instance  in  which  they  had  lessened  or 
lightened  the  burden  on  the  shippers.  This  challenge  was  repeated 
three  times,  during  the  taking  of  the  testimony,  in  printed  argument, 
and  in  oral  argument.  The  railroads  made  no  answer,  or  criticism  of 
the  correctness  of  the  statement. 

REVISION   UPWARD. 

The  Western  Classification  Committee  proposed : 

As  to  carload  ratings 128  advances,     48  reductions 

As  to  less-than-carload  ratings 597  advances,  295  reductions 

Total  elimination  of  carload  mixtures  on  234   articles    (meaning 
advances  from  C.  L.  to  L.  C.  L.  rates. ) 
New  carload  mixtures  on 32  articles 

As  to  carload  minimum  weights,  through  the  application  of  Rule 
6-B,  and  otherwise,  (aside  from  51  instances  where  Rule  6-B  was 
offset  by  reduced  rninimums),  385  advances,  99  reductions. 
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The  committee  signing  this  report  has  not  made  an  investigation 
of  the  foregoing  analysis,  which  was  prepared  by  the  committee  of 
rate  clerks,  in  the  employ  of  the  western  state  commissions;  but  the 
details  from  which  those  figures  are  summarized,  were  all  filed  with 
the  Commission,  and  with  the  carriers,  and  corrections  solicited ;  none 
were  made.  These  exhibits  will  have  to  speak  for  themselves. 

Our  confidence  in  these  figures  must  depend  upon  the  character  and 
experience  of  the  men  who  compiled  them.  This  work  was  not  done 
by  amateurs.  A  committee  was  selected  by  the  western  state  com- 
missions, composed  of  the  heads  of  their  rate  departments,  as  follows: 
C.  B.  Bee,  (chairman),  from  Oklahoma,  having  for  fifteen  years  been 
connected  with  a  western  railroad,  eleven  years  of  which  he  was  em- 
ployed in  the  various  rate  departments  of  the  company;  A.  D.  Beals, 
from  Iowa,  having  for  sixteen  years  been  in  the  employ  of  the  freight 
department  of  the  Chicago,  Great  Western  Railroad;  T.  M.  Bradbury, 
who  for  many  years  has  been  secretary  of  the  Missouri  Railroad  and 
Warehouse  Commission;  A.  L.  Flynn,  of  Minnesota,  who  for  twenty- 
seven  years  was  connected  with  the  Chicago  Great  Western  Railway 
Company;  J.  F.  Hogan,  of  Wisconsin,  having  for  twenty-three  yearm 
been  in  the  employ  of  railroads;  O.  D.  Hudnall,  of  Texas,  who  has* 
been  connected  for  many  years  with  the  Commission  of  that  state; 
J.  A.  Little,  of  North  Dakota,  connected  with  the  Great  Northern  Rail- 
way for  several  years  and  later  traffic  man  for  the  Commercial  CluV 
of.  Superior,  Wisconsin ;  U.  G.  Powell,  of  Nebraska,  who  has  been  in 
the  railroad  work  for  twenty-eight  years;  C.  H.  Rhodehaver,  a  con- 
sulting rate  expert  of  St.  Louis;  E.  E.  Smythe,  of  Kansas,  who  has 
been  in  the  railroad  service  for  over  twenty  years;  H.  G.  Wilson, 
Transportation  Commissioner  of  the  Kansas  City  Commercial  Club, 
and  one  of  the  directors  of  the  National  Industrial  Traffic  League; 
and  T.  L.  Wolf,  of  Illinois,  who  has  been  connected  with  transporta- 
tion matters  for  over  thirty  years,  twenty-six  years  of  which  were  spent 
in  dealing  with  freight. 

Many  of  these  advances  were  not  insignificant  in  amount,  for  instance 
507  of  them  are  advances  of  20%  or  more  in  amount;  and  of  these 
507  advances,  277  are  more  than  50%  ;  and  178  are  more  than  100% 
in  amount.  (These  are  exclusive  of  changes  because  of  package  re- 
quirements. ) 

As  illustrative  of  the  situation,  Halford  Erickson,  of  the  Wisconsin 
Commission,  compiled  a  typical  list  of  acticles  that  actually  move  be- 
tween Milwaukee  and  St.  Paul,  adopting  the  ordinary  sized  package, 
or  shipment,  of  each  article  in  actual  traffic ;  and  computed  the  charges 
under  the  old,  and  under  the  proposed  rates,  with  the  following  results : 
The  total  charges  on  these  representative  articles  under  Western  Classi- 
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ficatioii  Xo.  51  would  be  56%  greater  than  under  Classification  No.  50. 

The  articles  selected  by  Mr.  Erickson  were:  asbestos  roofing,  asbes- 
tos shingles,  crackers,  cakes  and  pretzels,  belting,  sectional  boats,  cheese 
boxes,  cheese  hoops,  cigar  boxes,  fibre  board  boxes,  box  or  crate  ma- 
terial, fur  hats  or  caps,  epsoni  salts,  marbles,  other  than  clay  or  glass ; 
mop  handles  with  holders;  malt  extract,  gas  meters,  mops,  paper 
tablets,  writing  paper,  paper  napkins,  chicle  paste  and  excelsior  paper. 
Increases  on  fourteen  of  these  articles  were  permitted  to  go  into  effect 
without  any  evidence  being  offered  in  support  of  the  same  by  the  car- 
riers. 

The  Western  Classification  Committee  has  not  been  alone  iu  this 
character  of  work.  An  analysis  of  Official  Classifications  E"os.  37 
and  40,  made  by  the  following  traffic  men:  Messrs.  A.  D.  Beals, 
Walter  Condran,  W.  F.  Parsons,  A.  T.  Sindel  and  J.  L.  Smith,  shows 
the  following: 

Advanced  Reduced. 

Carload  rates 27  34 

Carload   rates   eliminated    239 

Carload  rates  added   28 

Less-than-carload  rates    131  124 

Carload  minimum  weights    138  51 

The  only  significant  part  of  the  foregoing  analysis  is  the  elimination 
of  239  carload  rates,  as  opposed  to  28  additions;  and  the  advancing 
of  minimums  in  138  cases,  as  opposed  to  51  reductions.  Eliminating 
carload  rates  in  Official  territory,  even  though  there  is  no  actual  car- 
load movement,  is  a  serious  injury  to  the  small  shipper,  as  against  the 
large  shipper,  for  the  simple  reason  that  Rule  10  permits  carload 
mixtures  of  such  articles.  The  large  shipper  can  purchase  in  carload 
quantities.  Similarly,  advances  in  minimum  weights  ordinarily  affect 
the  small  shipper,  and  is  of  little  concern  to  the  large  shipper. 

Concerning  the  effect  of  these  advances,  there  was  a  most  remarkable 
ignorance  on  the  part  of  the  railway  companies. 

A  mere  numerical  summary  of  advances  and  reductions  may  be  mis- 
leading. A  reduction  may  be  on  one  article  which  moves  in  ten 
times  the  volume  of  an  advance,  or  there  may  be  a  hundred  paper 
reductions,  all  of  which  will  be  offset  by  one  substantial  advance. 
These  facts  were  urged  by  the  state  commissions;  and  at  the  first 
hearing,  they  formally  asked  the  carriers  to  produce  the  figures  show- 
ing the  actual  effect  of  the  changes  on  their  revenues.  This  knowl- 
edge is  in  their  possession.  The  carriers  in  Official  Classification  ter- 
ritory produced  precisely  these  figures  in  the  Eastern  Advanced  Rate 
Case. 
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In  important  cases  involving  rate  reductions,  these  carriers  find 
little  difficulty  in  producing  elaborate  data  proving  the  effect  of  the 
changes  on  their  revenues.  They  showed  a  strange  reluctance  about 
producing  such  figures  in  this  investigation,  involving  more  than  a 
thousand  advances. 

Before  the  Interstate  Commerce  Commission  and  the  state  commis- 
sions had  spent  several  months  compiling  a  careful  analysis  of  the 
changes,  the  chairman  of  the  Western  Classification  Committee,  was 
asked  to  furnish  an  analysis  of  the  changes.  He  said  he  had  none. 
At  the  hearing  held  in  Chicago,  he  was  asked  to  state  how  many  ad- 
vances and  reductions  there  were.  He  said  he  did  not  know. 

Repeated  requests  were  made  for  information  relative  to  the  volume 
of  traffic  affected  by  the  advances  and  reductions.  These  were  always 
denied. 

The  record  in  this  investigation  shows  the  testimony  of  competent 
men,  acquainted  with  general  traffic  conditions  in  this  territory,  as  to 
what,  in  their  judgment,  would  be  the  relative  volume  of  traffic 
affected  by  the  advances  and  reductions.  The  members  of  the  com- 
mittee, listed  above,  representing  the  western  state  commissions,  have 
had  an  intimate  acquaintance  with  traffic  conditions  in  this  western 
territory,  derived  from  10  to  30  years'  practical  experience.  It  was 
the  conviction  of  this  committee,  after  a  careful  review  of  the  proposed 
changes,  that  the  volume  of  traffic  affected  by  the  advances  was  far 
greater  than  that  affected  by  the  reductions. 

DILATORY  TACTICS. 

There  has  been  created  some  misapprehension,  perhaps,  among  many 
people  as  to  the  true  character  of  the  work  being  performed  by  the 
railway  companies  at  present.  They  have  not,  as  yet,  commenced  any 
work  on  the  chief  part  of  the  uniform  classification ;  in  fact  they  have 
not  yet  agreed  that  they  will  attempt  to  unify  the  classes.  Their  work 
to  date  is  purely  of  a  preliminary  character,  the  framing  of  proper 
descriptions  of  articles,  packages  and  rules.  Notwithstanding  the 
many  hundred  changes  in  ratings  we  have  been  considering,  there  is  no 
systematic  effort  being  made  toward  distributing  the  articles  in  the 
different  classifications  into  the  same  classes.  This  was  very  conclus- 
ively shown  in  the  hearing  before  the  House  Committee : 

THE  CHAIRMAN  :  I  have  not  mentioned  rates  to  him  at  all.  We  have  been 
trying  to' find  out  what  that  committee  was  doing,  and  whether  they  ever  intended 
to  get  a  uniform  classification  made  or  not. 

MR.  WILLIAMS:  I  think,  Mr.  Chairman,  that  I  have  acquainted  the  members 
of  your  committee  with  the  work  that  the  uniform  committee  is  engaged  in. 

MR.  HAMUN:  Mr.  Williams,  if  you  will  pardon  me — it  may  be  my  density — 
but  you  have  not  informed  me  clearly  at  all.  In  other  words,  the  longer  I  listen 
the  more  I  have  doubts  about  what  you  are  doing.  Now,  let  me  ask  you  this 
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question :  You  find  two  or  more  articles,  and  your  working  committee  concludes 
that  these  articles  should  be  placed  in  the  same  class — 

MR.  WILLIAMS:     No,  sir;  we  do  not. 

MR.  THORNE  :     They  do  not  have  a  thing  to  do  with  that. 

MR.  HAMUN  :  I  dp  not  think  you  understand  me.  I  do  not  mean  you  would 
say  that  ought  to  be  in  class  A,  or  in  class  B,  or  in  class  C.  But  you  say  certain 
articles  ought  to  go  in  the  same  class,  whatever  that  may  be. 

MR.  WILLIAMS:     No,  sir;  that  is  not  the  case. 

MR.  HAMUN  :  Well,  then,  why  do  you  call  it  a  "classification  committee"  at 
all?  If  you  are  not  classifying,  tell  me  what  you  are  doing? 

MR.  THORNE:  That  is  the  whole  case;  with  the  big  thing  in  classification  they 
are  not  doing  a  thing. 

THE  CHAIRMAN  :  Do  you  not  think  you  had  better  go  back  to  your  constituents 
and  get  instructions  to  make  a  classification? 

MR.  FAULKNER:     Mr.  Chairman,  I  will — 

MR.  HAMILTON  (interposing):  He  has  got  a  question  before  him;  let  him 
answer  that.  Just  find  out  what  he  has  to  say. 

MR.  FAULKNER:  That  is  what  I  was  going  to  do — I  was  going  to  ask:  What 
does  your  committee  do,  Mr.  Williams,  and  what  do  the  other  three  com- 
mittees do? 

MR.  HAMLIN:  He  has  been  talking  about  that  the  whole  morning,  and  the  best 
I  can  get  out  of  it  is  that  they  are  not  doing  anything. 

(Classification  Hearing  before  House  Committee — Classification  of  Freight, 
p.  118.) 

The  representatives  of  the  carriers  are  very  loath  to  estimate  the 
time  the  making  of  the  uniform  ratings  or  classes  will  require.  Their 
attitude  on  this  subject  is  well  illustrated  by  the  following  testimony 
before  the  House  Committee  by  Mr.  W.  R.  Powe,  chairman  of  the 
Southern  Classification  Committee: 

MR.  THORNE  :  Do  you  care  to  approximate  any  estimate  as  to  the  time  required 
to  work  out  a  uniformity  in  ratings? 

MR.  PowE:  I  am  not  charged  in  any  way  with  the  rate  proposition.  I  am 
simply  a  classification  man,  and  the  rate  proposition  is  an  entirely  different 
proposition  from  that. 

MR.  THORNE:     We  all  know  that. 

MR.  POWE:  Well,  I  am  only  testifying  as  a  classification  man  and  not  as 
that— 

MR.  THORNE:     You  do  not  care  to  answer  that  question? 

MR.  POWE:  I  can  not  answer  that.  That  is  not  what  I  am  here  for.  I  am 
not  a  rate  man. 

MR.  CULLOP:     Have  you  had  any  experience  in  fixing  rates? 

MR.  POWE:     I  have  in  the  past,  a  number  of  years  ago;  yes. 

MR.  CULLOP:  From  your  own  knowledge,  then,  and  experience,  could  you  give 
the  committee  any  idea  as  to  how  long  that  would  take  to  carry  through  that 
work? 

MR.  POWE  :    How  long  what  would  take  ? 

MR.  CULLOP:    To  work  out  the  ratings. 

MR.  POWE  :  Well,  I  can  not  say.  A  committee  would  have  to  be  appointed  to 
fix  some  ground  on  which  to  proceed  with  the  matter.  After  the  ground  was 
found  then  perhaps  one  could  estimate  how  long  it  would  take  to  cover  the 
whole  ground. 

MR.  CULLOP:     No  committee  has  yet  been  selected  for  that  purpose? 

MR.  POWE:  Not  to  fix  the  ratings,  so  far  as  I  know.  (Hearing — Classification 
of  Freight,  p.  153.) 

One  gentlemen,  appearing  before  the  House  Committee  on  behalf 
of  the  carriers,  made  an  estimate  of  ten  years  for  this  part  of  the  work. 
There  is  no  committee  in  existence  at  this  time  assigned  to  this  part 
of  the  undertaking. 
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The  comments  of  Chairman  Adamson  of  the  House  Committee,  are 
pertinent : 

THE  CHAIRMAN  :  Do  you  not  believe  that  intelligent  traffic  men,  one  from 
each  of  the  three  divisions,  could  make  it  in  a  year,  if  they  got  together? 

A.  I  think  so  far  as  the  work  they  are  doing  today  is  concerned,  that  they 
could  do  it  within  two  years,  but  the  carriers  say  that  even  after  that  is  done 
the  great  work  of  making  the  uniformity,  so  far  as  the  classes  is  concerned,  is 
yet  to  come,  and  that  is  the  guts  of  the  whole  proposition. 

THE  CHAIRMAN:  That  is  what  I  am  talking  about.  Do  you  not  believe 
intelligent  traffic  men  from  each  of  the  three  divisions  could  get  together  and 
make  the  classification  in  a  year? 

A.  I  think  they  could  in  five  years.  But,  Mr.  Chairman,  this  is  the  trouble, 
that  this  work  they  are  doing  now  and  dribbling  out  year  after  year  is  only 
the  A  B  C  of  the  task;  it  is  only  the  preparation;  only  the  beginning  of  it. 
They  are  not  working  on  a  uniform  classification  at  all. 

THE  CHAIRMAN  :  They  want  to  be  sure  to  find  out  whether  a  horse  is  called 
a  horse  all  over  the  country  or  not? 

A.  That  is  the  idea. 

THE  CHAIRMAN:     It  might  be  a  bull  by  the  time  it  got  to  the  end  of  the  line. 

(Classification   Hearing  before   the   House    Committee,   page    176.) 

At  the  time  of  the  hearing  before  the  House  Committee,  they  had 
covered  about  half  of  the  classification  so  far  as  rules,  descriptions  and 
weights  were  concerned,  and  they  had  already  consumed  four  years, 
and  estimated  five  years  as  probably  necessary  to  complete  this  part 
of  their  work,  entirely  separate  from  the  work  on  ratings,  which,  as 
stated  above,  will  probably  require  ten  more  years.  And  we  were 
constantly  warned  that  these  were  mere  guesses ;  other  delays  and  un- 
foreseen circumstances  may  require  additional  time. 

Nineteen  years  to  make  a  uniform  classification.  In  1887  in  a  few 
weeks'  time,  a  committee  of  railway  officials  in  Official  classification 
territory  combined  over  a  hundred  classifications  into  one;  and  again 
in  1888  and  1889,  a  committee  of  seventeen  experienced  railway  traffic 
officials  made  a  uniform  classification  for  the  United  States  in  less 
than  a  year  and  a  half,  which  met  with  the  approval  of  the  majority 
of  the  railroads  in  the  country.  (See  appendix.) 

In  the  light  of  these  facts,  it  is  quite  interesting  to  note  the  con- 
ception of  the  situation  held  by  the  attorney  for  the  National  Industrial " 
Traffic    League,    who    stated    before    the  committee  in  answer  to  the 
inquiry : 

Q.  What  is  there  to  prevent  them  (the  Interstate  Commerce  Commission) 
from  employing  experts  just  as  effectively  as  the  railroads. 

A.  Are  not  these  men  halfway  or  two-thirds  of  the  way  through  with  their 
proposition?  Is  it  not  proper  for  us  to  wait  until  they  complete  it,  instead 
of  going  ahead  now  and  ask  the  Commission  to  prepare  a  classification  when 
there  is  no  absolute  occasion  to  come  into  it  at  this  time? 

And  later,  in  reply  to  the  inquiry  of  Mr.  Gothlin — "Then  will  you 
please  tell  me  what  it  is  that  you  expect  to  be  prepared  and  reported  in 
two  years  ?"  he  said : 

The  uniform  classification,  in  its  absolute  entirety,  for  the  three  grand  divisions, 
official,  western,  and  southern,  in  so  far  as  the  description,  the  minimum  weights, 
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and  the  method  of  packing,  and  that  they  shall  also  contain  the  ratings  which 
the  rating  committee  will  put  in.  I  think  we  ought  to  have  it  absolutely  complete, 
Mr.  Gothlin. 

There  may  be  some  other  reasons  than  the  difficulties  of  the  task 
that  are  causing  the  work  to  extend  over  half  a  generation.  Delay  is 
a  familiar  tool.  These  methods  have  worked  in  the  past,  as  evidenced 
by  the  facts  gathered  together  in  the  appendix  to  this  report.  Even 
after  the  nine  years'  work  getting  uniformity  in  descriptions,  you  have 
no  assurance  that  they  will  undertake  the  uniformity  in  ratings;  and 
after  the  nineteen  years'  work  is  completed  you  have  no  assurance  of 
the  uniformity  in  ratings  being  adopted.  They  failed  to  agree  in  1888, 
1891,  and  1893. 

The  real  reasons  which,  perhaps,  have  had  much  to  do  with  the 
attitude  of  the  carriers,  was  succinctly  stated  by  the  Interstate  Com- 
merce Commission  in  its  annual  report  for  1897,  wherein  it  stated: 

As  the  situation  stands  at  present,  it  would  seem  that  the  objections  of  certain 
associations,  or  the  roads  composing  them,  which  now  prevent  consolidation, 
are  based  upon  the  resultant  wiping  out  of  existing  breaking  points  for  rate 
making  at  the  boundary  crossings  of  adjoining  associations.  The  apprehension 
is  that,  if  these  boundaries  are  wiped  out,  through  rates  will  yield  much  less 
revenue  than  under  the  prevailing  system,  and  that  rate  wars  in  one  section 
might  extend  over  the  whole  country,  whereas,  under  present  conditions  such 
wars  are  generally  confined  to  the  territories  in  which  they  originate. 

Some  roads  also  are  said  to  object  on  account  of  the  wide  difference  between 
carload  and  less  than  carload  rates  allowed  in  other  classifications  than  their 
own,  while  other  roads  and  associations  apparently  fear  that  under  any  new 
arrangement  they  would  not  retain  the  authority  and  influence  to  which  they 
claim  to  be  entitled  by  reason  of  the  volume  of  their  business. 

Another  statement  of  some  of  the  probable  reasons  actuating  the 
dilatory  tactics  on  the  part  of  the  carriers  is  contained  in  the  fol- 
lowing passage  of  the  report  of  the  Committee  on  Uniform  Classifica- 
tion in  1903,  which  was  written  by  the  Hon.  James  D.  Yeomans,  of 
the  Interstate  Commerce  Commission: 

The  serious  and  growing  obstacle  to  securing  uniformity  in  classification  is 
found  in  the  increasing  disposition  of  carriers  to  advance  rates  by  making 
changes  in  their  classifications.  They  doubtless  realize  that  they  would  be  less 
able  to  change  the  classification  for  the  purpose  of  advancing  rates  if  the  consent 
of  all  important  carriers  throughout  the  country  must  first  be  obtained.  Under 
present  conditions  a  few  large  carriers  in  Official  classification  territory  can, 
without  serious  difficulty,  change  the  classifications  of  freight  articles  so  as  to 
secure  large  additions  to  their  revenue.  This  was  actually  done  on  January  I, 
1900,  and  the  carriers  using  the  southern  and  the  western  classifications  have  since 
also  made  classification  changes  intended  to  increase  their  revenues.  (Pro- 
ceedings 1904,  pp.  92,  93.) 

Before  the  passage  of  the  anti-trust  law  the  railway  companies  had 
associations,  in  which  the  majority,  or  two-thirds,  would  bind  all. 
The  interpretation  of  the  anti-trust  law,  as  applicable  to  the  carriers, 
is  illustrated  by  the  following  discussion  which  occurred  during  an 
address  by  Mr.  Powell,  of  the  Southern  Eailway,  before  the  National 
Association  in  1903: 
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MR.  MILLS:  May  I  ask  the  gentleman  a  question?  If  any  one  of  the  roads 
does  not  agree  upon  a  change  in  the  classification,  no  matter  how  necessary  it 
may  be,  the  change  is  not  made.  Now,  that  has  always  been  the  trouble  with 
the  committee's  recommendation. 

MR.  POWELL:     It  does  not  cause  any  trouble. 

MR.  MILLS:  That  is  a  fact,  is  it  not,  if  any  one  road  won't  adopt  it,  you 
can't  make  that  classification? 

MR.  POWELL:  Under  the  law  we  cannot  agree.  Before  the  anti-trust  law 
went  into  effect  we  could  get  together  and  a  majority  of  the  roads  could  or 
would  adopt  the  classification  and  the  minority  would  be  recorded  as  dissenting, 
and  let  it  go  at  that.  Under  the  present  law  we  can  not  do  that. 

(Proceedings,  1903,  pp.  71,  72.) 

So  long  as  that  situation  continues,  it  is  folly  to  expect  the  railway 
companies  ever  to  agree  on  a  uniform  classification,  so  far  as  ratings 
are  concerned. 

The  Commission  said  twenty-three  years  ago :  "This  state  of  things 
was  one  of  the  first  to  which  the  Commission  directed  its  attention  and 
it  has  uniformly  insisted  that  the  several  existing  classifications  ought 
to  be  merged  into  one." 

With  supreme  confidence  in  the  successful  outcome  of  the  work  then 
in  progress  (1890),  the  Commission  said: 

A  most  unfortunate  circumstance  attendant  upon  this  effort  to  accomplish  a 
great  reform  is  that  the  Transcontinental  Association  failed  to  unite  in  the  result 
reached  by  the  conference,  so  that  the  business  of  the  Pacific  Coast,  with  the 
remainder  of  the  country,  will  necessarily,  for  the  present,  be  left  to  the  old 
confusion.  Nevertheless,  a  very  long  step  has  now  been  taken  towards  the  final 
accomplishment  of  the  great  work  of  unification,  and  the  Commission,  with  the 
highest  gratification,  affirms  its  confidence  that  the  time  is  not  far  off  when  one 
classification  of  freights  for  the  purposes  of  rating  for  transportation  by  rail 
will  cover  the  whole  territory  which  is  subject  to  the  Constitution  and  Laws  of 
the  United  States. 

(Annual  Report  of  the  I.  C.  C.  for  1890,  p.  34.) 

In  1894  the  Interstate  Commerce  Commission  in  its  annual  report 
stated:  "A  year  has  passed  since  our  last  report  to  Congress  on  this 
question,  and,  although  it  was  then  recommended  that  the  carriers  be 
given  a  year  to  agree  upon  a  uniform  classification,  they  have  failed  to 
take  any  steps  or  make  any  progress  whatever  in  that  direction.  We, 
therefore,  feel  justified  in  now  recommending,  as  was  required  by  the 
resolution  which  passed  the  House  of  Eepresentatives  in  September, 
1888,  that  this  Commission  be  directed  to  make  and  prescribe,  prior 
to  the  1st  day  of  July,  1896,  one  uniform  classification  of  freight  for 
the  use  and  guidance  of  the  various  railroads  of  the  United  States,  and 
that,  in  addition  thereto,  the  Commission  be  directed  to  amend  such 
uniform  classification,  from  time  to  time  thereafter,  as  may,  after 
investigation,  appear  to  be  necessary." 

The  National  Association  of  Railway  Commissioners  has  frequently 
voiced  the  same  sentiments. 
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In  1900  the  Committee  of  the  National  Association  of  Railway 
Commissioners  stated  as  to  uniform  classification:  "This  can  never 
be  accomplished  except  by  a  disinterested  body  clothed  with  power  not 
only  to  make,  but  to  enforce,  such  a  classification."  They  urge  the 
special  qualifications  of  the  members  of  the  Interstate  Commerce  Com- 
mission for  this  task,  who  "could  well  be  intrusted  with  the  power  to 
harmonize  the  conflicting  interests  in  the  different  sections ;"  and  they 
recommend  a  bill  to  Congress  authorizing  and  requiring  the  Commis- 
sion to  prepare  and  prescribe  such  a  classification.  The  resolution 
was  unanimously  passed.  The  Hon.  J.  D.  Yeomans,  of  the  Inter- 
state Commerce  Commission,  was  a  member  of  the  committee.  The 
Interstate  Commerce  Commission,  made  special  reference  to  the 
resolution  in  their  annual  report  for  that  year. 

The  1907  Annual  Eeport  of  the  Commission  made  special  reference 
to  the  resolution  of  the  National  Association,  unanimously  passed, 
asking  Congress  to  enact  a  law  requiring  the  Interstate  Commerce 
Commission  to  proceed  at  once  to  make  a  uniform  freight  classification. 
The  Hon.  F.  M.  Cockrell,  of  the  Interstate  Commerce  Commission, 
was  a  member  of  the  committee  making  this  recommendation ;  and  the 
Hon.  B.  H.  Meyer,  now  a  member  of  the  Commission,  arose  to  endorse 
the  recommendations  of  the  committee,  and  made  the  motion  by  which 
the  association  gave  them  its  unanimous  approval. 

Mr.  James  Peabody,  of  the  Santa  Fe  Railroad,  at  one  time  editor 
of  the  Railway  Review,  and  who  in  1893  stated  he  had  been  studying 
these  subjects  for  20  years — always  with  the  idea  of  a  uniform  classi- 
fication in  mind — said  in  an  address  to  the  National  Association  in 
1COY: 

This  subject  of  uniform  classification  is  perhaps  the  most  important — and 
I  speak  advisedly — of  all  the  subjects  you  have  to  consider.  Freight  classification 
relates  intimately  to  everything  that  pertains  to  freight  transportation.  It  goes 
to  make  up  the  sum  of  the  freight  bill  of  the  United  States,  and  the  distribution 
of  that  total  freight  charge  among  commodities,  so  that  each  one  will  bear  its 
proper  proportion,  is,  perhaps,  as  important  as  anything  that  can  be  considered 
in  connection  with  railroad  operation.  *  *  * 

As  you  know,  classification  up  to  this  time  has  been  a  result  of  prejudice, 
preference  and  competition,  and  as  a  result  they  are  wholly  inequitable.  The 
idea  that  the  valuable  breakfast  foods  which  sell  by  the  pound  should  be  carried 
at  the  same  rate  over  the  railroads  of  the  country  as  bulk  wheat  is  simply 
ridiculous,  and  yet  it  is  a  fact  that  they  are  so  carried.  That  is  brought  about 
by  the  pressure  of  the  manufacturers  of  the  breakfast  foods.  It  is  the  same  way 
with  hundreds  of  other  articles  that  might  be  mentioned.  The  articles  do  not 
bear  their  proper  amount  of  charges,  and  yet  the  relation  of  the  railroads  to  the 
industries  located  on  their  several  lines  are  such  that  it  is  impossible  for  them 
to  change  the  present  basis,  and  they  will  never  be  able  to  properly  change  it. 
Although  T  do  not  believe  it  is  possible,  they  may  in  time  agree  on  a  uniform 
classification  among  themselves.  But  granting  that  they  do,  the  same  inequalities 
and  injustices  will  prevail,  and  the  people  that  have  been  gaining  by  the 
preferential  classifications  will  continue  to  gain  and  other  people  will  have  to 
pay  the  bills. 

'  *  *  As  you  all  know,  there  has  been  a  committee  appointed  by  the  rail- 
roads, from  various  railroad  associations,  charged  with  the  duty  of  formulating 
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a  uniform  classification  for  the  United  States.  They  are  already  at  work  on 
the  proposition.  As  I  have  intimated,  I  do  not  believe  they  will  ever  send  in  a 
unanimous  report.  If  they  should  send  in  a  unanimous  report,  I  am  very  certain 
it  will  never  be  unanimously  adopted  by  the  railroads,  and  any  one  railroad 
can  kill  it,  for  it  requires  unanimous  adoption  to  secure  its  universal  use. 
*********** 

So  you  will  find  that  the  roads  of  the  United  States  can  not.  in  the  nature 
of  things,  adopt  a  uniform  classification,  and  that  it  must  be  committed  to  the 
Interstate  Commerce  Commission  or  some  other  Federal  tribunal. 

The  present  movement  on  the  part  of  the  railroads  is  the  result  of  the 
suggestions  that  have  been  made  through  the  public  press  that  the  Interstate 
Commerce  Commission  provide  such  a  classification,  and  they  are  endeavoring, 
in  my  opinion,  to  stave  off,  if  I  may  use  such  an  expression,  such  an  action  by 
the  government.  A  great  many  of  the  railroads  would  be  willing  to  have  it. 
A  great  many  of  them  are  not  willing  to  have  it.  The  result  of  the  present 
movement  on  the  part  of  the  railroads  will  be,  I  think,  just  what  the  former 
result  was,  a  compilation  of  a  classification,  taking  two  or  three  years;  a  report 
to  the  associations,  and  then  a  voting  of  it  down,  and  we  will  be  three  years 
from  now  just  where  we  are  today. 

Mr.  Peabody  was  substantially  correct,  for  the  carriers  have  not 
even  begun,  as  yet,  to  work  on  uniformity  in  ratings,  the  chief  thing 
in  the  classification,  and  this  is  six  years  after  he  made  those  remarks. 

At  this  time,  it  might  be  well  for  us  to  consider  the  experience  of 
the  past.  A  review  of  some  of  the  efforts  which  have  been  made  to 
secure  a  uniform  classification  will  be  found  in  the  appendix  to  this 
report. 

Six  times  (in  1897,  1898,  1899,  1900,  1907  and  1912),  has  the 
National  Association  of  Railroad  Commissioners,  at  its  annual  con- 
ventions, recommended  legislation  authorizing  and  directing  the  Inter- 
state Commerce  Commission  to  compile  and  prescribe  a  uniform  classi- 
fication of  freight  for  the  United  States. 

Five  times  (1894,  1896,  1903,  1904  and  1906),  has  the  National 
Association  recommended  legislation  directing  the  Interstate  Com- 
merce Commission  to  make  a  uniform  classification,  providing  the 
railroads  did  not  do  so  within  a  specified  time,  these  limits  varying  in 
different  resolutions  from  eight  months  to  two  years. 

THE  CLASSIFICATION  UNIT. 

If  consistency  were  desired,  it  would  seem  that  one  of  the  first  steps 
in  framing  a  uniform  classification,  would  be  the  adoption  of  some  sort 
of  a  skeleton  or  unit,  which  might  aid  in  determining  the  location  of 
any  given  article  in  the  classification,  according  to  certain  fundamental 
principles.  Three  of  the  most  important  and  basic  attributes  of  mer- 
chandise, which  are  largely  used  in  actual  practice  in  the  consideration 
of  relative  freight  charges  are  weight,  size,  and  value.  Other  factors 
are  given  consideration,  such  as  volume  of  traffic,  hazard,  etc.  But 
other  things  being  equal,  the  relative  weight,  size  and  value  are  quite 
generally  considered  controlling.  The  Western  Classification  Com- 
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mittee  has  framed  a  table  of  classification  units  based  upon  these  three 
factors,  as  follows :  the  cubic  space  occupied  by  100  Ibs.  of  any  given 
article  is  ascertained,  to  this  is  added  the  value  of  100  Ibs.  of  that 
article;  and  then  the  following  table  is  used  to  determine  its  class: 

Unit  Class 

46.63  D 1 
30.95  H  times  1 

20.64  1 
12.72  2 

8.28  3 

6.06  4 

If,  in  fact,  the  unit  were  bona  fide  and  used  in  actual  practice, 
nothing  would  be  so  fundamental  in  the  entire  classification  work  as 
such  a  table.  If  that  schedule  is  too  high,  it  would  have  the  tendency 
of  raising  the  level  of  the  whole  classification. 

One  feature  of  the  foregoing  table  which  is  interesting,  but  not  con- 
clusive in  any  sense,  is  the  size  of  the  spread  between  the  different 
classes.  If  it  should  be  desired  to  frame  a  table  of  six  groups  that 
would  throw  a  larger  number  of  articles  in  the  higher  groups,  the  spread 
between  the  higher  ratings  would  be  larger  than  between  the  lower 
classes.  In  the  foregoing  table,  the  spread  between  fourth  and  third 
classes  is  approximately  2 ;  between  third  and  second,  4 ;  between  sec- 
ond and  first,  it  is  .almost  8;  between  1  and  l1/^  tl,  it  is  10;  and 
between  iy2  t.l,  and  Dl,  it  is  15.  The  spread  for  the  half  class,  be- 
tween iy2  t.l,  and  Dl,  is  larger  than  between  first,  second,  third  and 
fourth  classes,  all  combined. 

When  the  Western  Classification  Committee  was  requested  to  fur- 
nish the  data  upon  which  they  computed  their  units  upon  a  represen- 
tative list  of  articles,  they  were  unable  to  furnish  the  same;  they  said 
they  did  not  keep  such  a  file.  The  Official  and  the  Southern  Commit- 
tees have  never  made  any  use  of  a  classification  unit. 

Several  state  commissions  are  now  at  work  gathering  data  from 
actual  shippers  as  to  the  weight,  size  and  value  of  their  merchandise. 
Local  prices  have  been  used,  but  in  view  of  the  fact  that  the  classi- 
fication must  not  be  for  one  town  or  one  state,  but  for  the  United 
States,  the  prices  developed  by  the  Department  of  Commerce  and 
Labor  at  various  representative  points  would  seem  to  be  of  more 
significance.  And  it  is  suggested  that  the  Commission  should  pursue 
some  such  policy  if  it  undertakes  to  frame  a  classification  unit  to  be 
used  in  making  a  uniform  classification  for  the  country.  List  prices 
in  catalogs  are  practically  useless  for  this  purpose.  Some  companies 
allow  as  high  as  50%  and  75%  discount  from  their  list  prices  to  their 
regular  customers. 
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This  task  should  be  carried  on  and  completed  by  the  federal  govern- 
ment. The  Interstate  Commerce  Commission  is  the  proper  tribunal 
to  conduct  this  work.  The  results  and  conclusions  arrived  at,  after 
a  careful  and  thorough  analysis  of  the  necessary  facts,  will  be  of 
incalculable  value  to  the  various  state  commissions  in  formulating 
their  classifications,  and  in  the  still  greater  task  of  framing  a  uniform 
classification.  We  urge  the  thought  that  neither  the  shippers  nor  the 
railroads  are  competent  to  frame  the  classification  unit,  which  is  so 
fundamental  in  determining  the  level  of  freight  rates  on  several  thou- 
sand articles  between  all  cities  and  towns.  A  variation  of  a  few  figures 
up  or  down,  would  mean  vast  sums  of  money,  when  translated  into 
dollars  and  cents  at  the  end  of  a  year's  business  in  the  United  States. 

Today,  nothing  is  being  done,  either  on  behalf  of  the  government  or 
the  railroads,  in  the  gathering  of  this  data,  which  is  so  basic  to  the 
framing  of  uniform  L.  C.  L.  ratings. 

MINIMUM  WEIGHTS. 

What  we  have  said  about  ratings  applies  with  almost  equal  force  as 
to  minimum  weights.  Several  hundred  advances  in  minimum  weights 
were  proposed  in  Western  Classification  No.  51. 

The  chairman  of  the  Western  Classification  Committee  claimed  they 
consulted  the  shippers  very  extensively,  and  that  the  great  majority  of 
them  approved  of  the  proposed  changes  in  minimum  weights.  He  in- 
troduced a  series  of  weight  sheets  purporting  to  show  the  actual  load- 
ing of  different  articles.  There  may  be  such  persons,  but  the  repre- 
sentatives of  the  state  commissions  wrote  to  a  number  of  these  firms; 
and  they  were  not  able  to  find  one  firm  who  had  ever  heard  that  any 
advances  in  minimum  weights  were  even  being  contemplated.  The 
following  firms,  whose  names  were  given  in  this  list,  expressed  them- 
selves as  strongly  opposed  to  the  said  advances,  indicating  that  the 
weights  given  on  said  lists  were  not  fair  tests  upon  which  to  base  new 
minimum  weights. 

Allen,  S.  L.  Co.,  Philadelphia,  Pa., 

Manufacturers  Agricultural  Implements. 
American  Seeding  Machine  Co.,  Eichmond,  Ind. 

Manufacturers  Grain  Seeding  Machines. 
Buckeye  Iron  &  Brass  Works,  Dayton,  Ohio, 

Manufacturers  of  Linseed  Oil  Mill  Machinery. 
Buffalo  Pitts  Co.,  Buffalo,  New  York, 

Manufacturers  of  Threshers  and  Thresher  Engines. 
Emerson  Brantingham  Co.,  Columbus,  Ohio,  &  Rockford,  111., 

Agricultural  Implement  Manufacturers. 
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Gardner  Governor  Co.,  Quincy,  Illinois, 

Power  Pump. 
Huber  Manufacturing  Co.,  Marion,  Ohio, 

Manufacturers  Engines  and  Threshers. 
Litchfield  Foundry  and  Machine  Co.,  Litchfield,  111., 

Manufacturers  Hoisting  Machinery. 
Oshkosh  Excelsior  Co.,  Oshkosh,  Wis., 
Port  Huron  Machinery  Co.,  Port  Huron,  Mich., 

Threshers  and  Engines. 
Rice,  Barton  &  Eales,  Worcester,  Mass., 

Manufacturers  Paper  Making  Machines. 
Wolf,  Fred  W.,  Co.,  Chicago,  111., 

Manufacturers  Refrigerator  Machinery. 

These  circumstances  seriously  aroused  the  suspicions  of  the  state 
commissions  as  to  the  trustworthiness  of  any  of  this  data.  They  then 
asked  for  a  statement  of  the  actual  carloading  at  a  representative  list 
of  points,  over  a  representative  period  of  time,  on  all  commodities 
upon  which  advances  in  minimum  weights  were  proposed.  The  re- 
quest was  denied.  They  then  asked  for  the  privilege  of  examining 
the  railroad  weight  records  themselves,  and  making  a  compilation  of 
actual  weights.  This  was  denied. 

As  the  western  states  said  in  their  original  petition  filed  in  January, 
1912,  the  first  practical  step  toward  a  uniform  classification  would  be 
to  rearrange  the  groupings  into  the  same  number,  and  under  the  same 
names  or  letters,  in  the  three  classification  territories.  Today  there 
are,  altogether,  16  classes  in  Official,  18  classes  in  Southern,  and  16 
classes  in  Western.  These  classes  are  not  numbered  or  lettered  the 
same.  Class  B  will  not  mean  the  same  thing  in  each  schedule;  and 
it  is  impractical  to  attempt  uniformity  in  ratings  on  any  article  so 
long  as  this  situation  continues.  Today  no  one,  either  on  behalf  of  the 
government  or  the  railroads,  has  been  assigned  to  this  most  essential 
preliminary  work. 

The  findings  of  the  Uniform  Classification  Committee  are  quoted 
as  authority  by  the  different  territorial  classification  committees;  and 
they  seek  to  have  the  government  accept  these  as  if  they  were  the 
findings  of  fact  by  a  jury,  or  the  decree  of  a  court. 

The  Uniform  Classification  Committee  issues  no  docket,  no  notices 
to  adverse  parties  for  hearings,  and  has  no  public  hearings.  The  Com- 
mittee keeps  no  public  records  of  its  proceedings,  and  it  has  nothing 
that  can  rank  as  precedents.  And  the  serious  objection,  of  them  all, 
is  that  the  members  of  the  committee  are  employed  exclusively  by 
one  of  the  parties  in  interest. 
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CONCLUSION. 

The  chief  purpose  of  a  classification  is  to  name  the  classes  in  which 
the  articles  of  freight  are  grouped. 

There  is  not  a  committee  in  existence  at  this  time,  on  behalf  of  either 
the  railroads  or  the  government,  charged  with  the  duty  of  working  on 
a  uniform  classification  as  to  classes,  or  ratings. 

No  one,  intelligently  acquainted  with  the  situation,  harbors  the 
thought  that  we  can  have  absolute  uniformity.  The  carriers,  upon 
proper  showing  to  the  commission,  must  be  granted  the  privilege  of 
making  exceptions  to  the  classification  in  different  territories,  in  the 
form  of  commodity  tariffs,  or  otherwise.  These  matters  can  be  readily 
cared  for  under  the  system  now  in  vogue,  although  the  custom  should 
be  minimized  so  far  as  practicable. 

The  task  is  one  of  great  magnitude.  There  must  be  compromises : 
there  must  be  some  give  and  take.  If  attempted  without  due  care,  the 
changes  precipitated  might  prove  to  be  a  serious  shock  to  business ; 
and  the  revenues  of  the  carriers  must  be  preserved.  It  is  not  a  field 
for  the  theorist  or  the  dreamer,  but  for  men  having  practical  knowledge 
of  commercial  conditions  to  be  affected. 

It  must  be  conceded,  however,  that  the  railroad  experts,  themselves, 
have  disclosed  extremely  little  actual  knowledge  of  conditions  surround- 
ing hundreds  of  articles  on  which  they  have  changed  the  ratings.  Early 
in  the  investigation  of  Western  Classification  No.  51,  it  was  found  that 
they  had  no  available  records  of  actual  carload  weights,  of  which  they 
made  any  use,  on  over  eighty  per  cent,  of  the  articles  where  minimums 
were  advanced.  On  weight  sheets  showing  two  to  twenty  carload 
weights,  they  sought  to  frame  carload  minimums  applicable  throng-b- 
out the  nation.  They  had  no  data  compiled  showing  the  relative 
weight,  size,  and  value  on  several  hundred  articles  on  which  they 
changed  the  less-than-carload  ratings. 

In  making  several  thousand  changes  in  weights,  ratings,  carload 
mixtures,  descriptions  of  articles,  etc.,  there  is  furnished  a  tremendous 
opportunity  to  an  interested  party  for  securing  advances  or  reductions. 

The  railway  companies  and  their  representatives  are  interested  in 
securing  more  revenue.  That  member  of  a  committee,  or  that  traffic 
official,  who  is  able  to  increase  the  earnings  of  his  company,  justly 
merits  the  approbation  of  his  employers.  That  is  one  of  the  most 
important  ways  in  which  he  earns  his  salary  and  secures  his  promotion 
from  time  to  time.  There  is  nothing  dishonest  about  this.  It  is  a 
plain  business  proposition  and  must  necessarily  bias  the  judgment  of 
any  employee  of  a  railway  company. 

On  the  other  hand,  the  shippers,  producers,  and  consumers,  are 
equally  biased  in  the  other  direction. 


PROCEEDINGS    OF    THE    CONVENTION.  555 

By  these  statements  we  do  not  mean  to  convey  the  idea  that  there 
is  no  limit  to  these  motives.  It  is  unquestionably  true  that  the  vast 
majority  of  the  railroad  people  desire  to  see  business  prosper,  and  the 
vast  majority  of  the  shippers  desire  to  see  the  railroads  prosper.  This 
is  a  position  taken  by  all  sane,  well-balanced  men  engaged  in  any 
undertaking.  But  that  does  not  nullify  the  fundamental  trait  in  all 
humanity  to  get  what  it  can.  The  railway  companies  are  in  the  rail- 
way business  to  make  money,  and  they  are  making  money  through  the 
rates  which  they  charge. 

The  making  of  a  uniform  classification  for  the  United  States  must 
not  be  performed  by  the  shippers.  Neither  the  railroads  nor  the 
shippers  are  competent  to  undertake  this  colossal  task.  The  railroads 
have  proved  their  incompetency.  The  shippers  do  not  need  to  prove 
their  lack  of  fitness ;  the  railroads  will  concede  it. 

This  task  is  primarily  the  function  and  the  duty  of  the  government. 

This  is  by  no  means  unusual  or  new  work  for  a  government  to  per- 
form. The  uniform  classification  adopted  in  Great  Britain  was  the 
product  of  the  Railways  and  Canals  Commission  and  was  approved 
by  Parliament,  against  the  protests  of  the  carriers. 

For  over  thirty  years,  the  Illinois  and  Iowa  Commissions  have  made 
classification  applicable  to  state  traffic.  For  many  years  this  has  also 
been  true  of  the  North  Carolina,  Georgia,  Virginia,  Florida,  Nebraska, 
and  Texas  Commissions.  Several  of  these  Commissions  hold  regular 
classification  hearings,  at  which  both  the  shippers  and  the  railroads  are 
represented.  The  others  hold  hearings  upon  complaint.  They  do  not 
adopt  the  findings  of  the  railroad  committees  without  an  intelligent 
review  by  a  disinterested  party. 

On  these  questions  there  is  a  plain  conflict  of  interests  between  the 
public  and  the  railroads  that  cannot  be  theorized  away.  There  is 
just  as  real  a  conflict  of  interests  between  the  purchaser  and  seller  of 
transportation  as  there  is  between  the  purchaser  and  seller  of  cabbages, 
or  iron  ore. 

As  Mr.  Lyon,  attorney  for  the  Interstate  Commerce  Commission 
during  the  investigation  of  Western  Classification  No.  51,  stated  to 
the  House  Committee: 

Further  than  that,  I  think  before  you  get  a  uniform  classification  you  have 
got  to  take  the  matter  out  of  the  hands  of  the  interested  parties.  I  think  the 
Interstate  Commerce  Commission  could  designate  this  Committee  here  to  do  the 
work  and  pay  them  out  of  the  funds  of  the  United  States  to  make  a  uniform 
classification,  and  I  think  they  would  much  sooner  arrive  at  a  conclusion  than 
they  would  as  long  as  they  are  under  the  pay  of  the  railroads. 

Hon.  E.  W.  Martin,  member  of  Congress  from  South  Dakota,  here 
interrupted  Mr.  Lyon  with  the  question: 

Right  on  that  point;  is  it  your  suggestion  that  this  particular  committee, 
laboring  on  this  subject,  would  probably  make  a  different  classification,  if  asked 
to  do  the  work  by  the  commission,  than  the  one  they  are  making  now? 
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MR.  LYON  :     Certainly ;   I  think  nobody  can  act  for  the  public  when  they  are 
paid  by  one  interest. 

If  Congress  should  turn  the  task  of  making  the  tariffs  for  the 
country  over  to  some  amalgamated  organization  of  special  interests, 
and  then  tell  the  consumers  to  come  in  and  file  their  objections,  the 
result  would  be  a  farce,  and  our  national  legislature  would  be  branded 
as  a  pitiable  lot  of  misguided  fools. 

The  consumer  is  not  going  to  employ  an  attorney  and  prepare  his  case 
for  presentation  to  Congress.  That  body,  itself,  represents  the  con- 
sumer; and  that  body,  itself,  must  frame  the  tariff.  The  making  of 
this  classification,  the  uniform  freight  classification  for  the  whole  coun- 
try, is  a  task  of  equal  public  importance,  involving  thousands  of 
changes  and  affecting  millions  of  people.  It  is  just  as  unreasonable, 
just  as  absurd,  to  ask  the  railroads,  instead  of  the  government,  to 
perform  this  task. 

The  carriers  can  have  no  valid  complaint  against  the  proposal  we 
make.  The  data  they  have  gathered  can  be  used;  and  the  suggested 
procedure  will  merely  insure  a  disinterested,  and  yet  authoritative, 
tribunal  in  direct  charge  of  the  work. 

From  a  fair,  impartial  review  of  the  entire  situation,  it  is  our  con- 
clusion that  the  railroads  have  demonstrated  that  they  are  not  the 
proper  parties  to  work  out  a  uniform  classification;  and  we  respect- 
fully recommend  the  adoption  of  the  following  resolution  by  this  As- 
sociation : 

Resolved,  That  it  is  the  sense  of  this  convention  that  there  should  be 
appropriate  legislation  by  Congress,  authorizing  and  directing  the 
Interstate  Commerce  Commission,  assisted  by  a  body  of  disinterested 
experts,  appointed  by  the  Commission,  and  paid  by  the  Federal  Gov- 
ernment, to  frame  and  promulgate  a  classification  of  freight  to  apply 
uniformly  over  the  United  States. 

Respectfully  submitted, 

CLIFFORD  THORPE,   Chairman, 
CHARLES  A.  PROUTY, 
HALFORD  ERICKSON, 
GEO.  A.  HENSHAW, 
JOHN  G.  RICHARDS,  JR., 
J.  R.  WINGFIELD, 
THOS.  L.  WOLF, 

Committee. 
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APPENDIX. 

A  REVIEW  OF  SOME  OF  THE  EFFORTS  TO  SECURE  A  UNIFORM 
CLASSIFICATION. 

Since  the  organization  of  the  Interstate  Commerce  Commission — 
during  the  past  twenty-six  years — we  have  had  continuously  three  prin- 
cipal freight  classifications,  effective  in  the  three  grand  territorial 
divisions  of  the  country,  with  constant  overlapping  in  all  directions. 

In  1886  the  Senate  Committee  on  Interstate  Commerce  reported 
that  there  were  fifty  freight  classifications  in  effect,  and  that  shippers 
were  unanimously  in  favor  of  one  classification  for  the  whole  country. 

This  is  a  conservative  estimate  of  the  number  in  effect  in  the  United 
States  at  that  time.  In  the  territory  of  the  Central  Traffic  Associa- 
tion alone,  there  were  38  classifications  in  use,  a  list  of  which  is  given 
in  the  second  annual  report  of  the  Interstate  Commerce  Commission. 

At  the  time  of  the  passage  of  the  Act  to  Regulate  Commerce,  in  all 
that  territory  now  known  as  Official  Classification,  "one  hundred  thirty- 
one  railroad  companies had,  or  largely  had,  a  separate  classi- 
fication. In  addition  to  those  classifications  that  grew  up  out  of  local 
conditions,  and  were  thought  to  be  accommodating  to  the  particular 
roads  and  shippers,  there  were  also  five  confederations  of  railroad  com- 
panies, having  each  its  classification."  (Extract  from  record  in  Pro- 
ceedings before  the  Interstate  Commerce  Commission,  quoted  in  the 
annual  report  of  the  Commission  for  1888,  page  36.) 

It  is  probably  safe  to  say  that  at  the  time  of  the  passage  of  the  Act  to 
Regulate  Commerce,  there  were  over  a  hundred  freight  classifications 
in  actual  use  in  Official  territory,  alone. 

The  remarkable  amalgamation  of  the  many  classifications,  applica- 
ble to  a  third  of  the  railway  mileage,  handling  about  a  half  of  the 
tonnage  in  the  United  States,  into  Official  Classification  No.  1,  within 
two  months'  time,  is  told  in  the  following  extract  from  a  report  of 
proceedings  before  the  Commission,  quoted  in  its  second  annual  report : 

These  railroad  companies  embraced  within  the  territory  referred  to,  desiring 
to  accommodate  the  traffic  passing  over  these  lines  to  their  understanding  of 
the  legislation,  met  together,  the  principal  roads  being  represented  at  this 
meeting,  and  on  February  18,  1887,  a  committee  was  appointed  to  recommend  a 
uniform  classification  in  place  of  the  then  existing  ones.  This  committee  consisted 
of  representatives  of  Eastern  and  Western  roads  familiar  with  the  requirements 
of  each  section  of  the  country  and  the  different  interests  involved.  The  committee 
finished  its  labors  March  J,  1887,  and  submitted  the  result  thereof  to  the 
Eastern  and  Western  roads  at  a  meeting  held  in  New  York,  and  with  some 
modifications  and  amendments  the  report  of  the  committee  was  adopted,  and 
put  into  effect  on  April  I,  1887,  which  resulted  in  the  making  of  the  common 
joint  classification  which  first  went  into  effect — Official  Classification  No.  I. 

It  is  quite  probable  that  preliminary  work  had  been  performed  before 
the  first  meeting  above  described.  However,  the  extensive  character 
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of  their  labors  in  this  brief  period  is  further  authenticated  by  the  fol- 
lowing passage  from  the  report  of  the  committee  representing  the 
Trunk  Lines,  Central  Traffic  Association,  and  organizations  extending 
westward  from  Chicago  and  St.  Louis,  meeting  in  New  York,  July  19, 
and  20,  1888: 

With  a  zeal  and  pertinacity  unprecedented,  a  committee  representing  the  lines 
just  described,  had  a  few  weeks  before  the  interstate  law  became  effective, 
addressed  themselves  resolutely  to  the  task  of  consolidating  into  one  the  various 
classifications  which  long  had  been  recognized  between  the  Mississippi  River  and 
the  Atlantic  seaboard,  thus  creating  one  classification  adapted  to  the  require- 
ments of  the  traffic  in  the  most  populous  district  of  the  country.  Not  only  were 
there  numerous  local  classifications  thus  to  be  taken  up,  but  the  rates  and  the 
classifications  were  not  the  same  eastward-bound  as  they  were  westward-bound 
on  the  traffic  interchanged  between  the  East  and  the  West.  Westward-bound 
there  were  but  five  regular  classes,  while  eastward-bound  there  were  thirteen. 
To  make  the  rates  applicable  in  either  direction  and  embrace  the  numerous 
commodities  within  six  classes,  was,  therefore,  a  great  undertaking;  but,  although 
many  were  skeptical  regarding  the  outcome,  patiently  and  persistently  it  was 
carried  to  a  successful  completion. 

All  the  classifications  were  not  immediately  supplanted ;  but  modifi- 
cations were  made  from  time  to  time,  other  classifications  absorbed; 
and,  within  a  few  years,  it  was  the  classification  for  that  territory. 

Between  1887  and  1889  further  rapid  absorbtion  of  classifications 
into  what  is  known  as  Western  Classification  occurred. 

The  annual  report  of  the  Interstate  Commerce  Commission  in  1888, 
gives  a  list  of  "classifications  still  to  some  extent  made  use  of,  in  addi- 
tion to  the  leading  classifications."  This  list  includes  five,  as  follows: 
Associated  Eailways  of  Virginia  and  the  Carolinas,  Boston  and  New 
York  "A,"  Joint  Texas,  Canadian  Joint  Classification,  and  the  Mexi- 
can Classification,  aside  from  the  state  classifications  of  Alabama, 
Florida,  (same  as  Southern  Ry.  &  Steamship  with  a  few  modifica- 
tions), Georgia,  Illinois,  Missouri,  Mississippi  and  South  Carolina. 
There  are  more  state  classifications  in  force  to-day  than  in  1888 ;  and 
the  Canadian  Joint  Classification  is  described  as  being  applicable  "be- 
tween points  in  Canada"  on  the  Michigan  Central,  Grand  Trunk,  and 
Canada  &  Atlantic  line;  so  that  the  reduction  in  the  number  of  classi- 
fications, effective  in  the  United  States,  since  1888  has  been  very  slight. 

In  1888  the  House  of  Representatives  passed  a  resolution  authoriz- 
ing and  directing  the  Interstate  Commerce  Commission  to  prescribe  a 
uniform  classification  for  all  railroads.  The  resolution  failed  to  pass 
the  Senate.  The  Interstate  Commerce  Commission  advised  Congress 
that  substantial  progress  was  being  made,  and  that  the  Government 
should  encourage  and  stimulate  this,  rather  than  take  it  out  of  the 
hands  of  the  railroads,  so  long  as  they  were  "laboring  toward  unifica- 
tion with  reasonable  diligence  and  good  faith." 
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Concerning  this  effort,  Mr.  James  Peabody  of  Chicago,  at  that  time 
editor  of  the  Railroad  Review,  and  a  former  railway  official,  later  with 
the  Santa  Fe  Railway,  is  authority  for  the  following  statement: 

Reference  has  been  made  to  the  uniform  classification  committee,  and  the 
attempt  that  it  has  made  to  formulate  and  introduce  a  uniform  classification. 
/  do  not  know  that  I  will  be  revealing  any  state  secrets  in  saying  that  in  certain 
quarters  it  was  understood  from  the  first  that  that  classification  would  not  be 
adopted  by  the  railroads.  This  convention  will  remember  that  the  honored 
ex-chairman  of  the  Interstate  Commerce  Commission  addressed  a  gathering  of 
Western  railroad  officials,  and  told  them  in  very  plain  language  that  they  must 
proceed  to  the  adoption  of  a  uniform  classification,  or  the  Commission  would 
undertake  that  duty  for  them.  They  proceeded  to  work  out,  but  never  adopted 
the  classification.  So  that  the  effect  of  the  movement  was  simply  to  put  off  the 
evil  day. 

Between  the  latter  part  of  1888  and  Jan.  1,  1890 — in  less  than  a 
year  and  a  half — a  committee  appointed  by  the  railway  companies 
prepared  a  uniform  classification  for  the  whole  country,  as  to  rules, 
weights,  descriptions,  and  ratings.  The  committee  frankly  stated  in 
its  report  "without  such  reform,  in  the  territories  wherein  dissimilar 
classifications  overlap,  it  is  impracticable  to  avoid  discriminations, 
such  as  are  forbidden.  Furthermore,  it  is  impossible  in  all  cases  to 
insure  the  equalization  of  through  rates  via  the  several  gateways  be- 
tween large  producing  and  consuming  sections,  when  different  rules 
and  classifications  prevail  upon  connecting  lines." — Report  Standing 
Committee,  1890. 

Immediately  after  the  completion  of  the  work  in  which  they  had 
participated,  the  Eastern  Trunk  Lines  withdrew  from  the  plan,  and 
the  classification  failed  of  adoption. 

The  work  of  the  Committee  was  not  hasty  and  ill-advised.  The 
committee  was  carefully  chosen,  and  was  representative  of  extensive 
territories  served  by  the  following  freight  associations :  New  England 
Freight  Association;  Central  Traffic  Association;  Western  Freight 
Association;  Mississippi  Valley  Railroads;  Trunk  Line  Association; 
Southern  Railway  and  Steamship  Association;  Trans-Missouri  As- 
sociation ;  and  Southern  Association.  During  the  progress  of  the  con- 
ferences the  Transcontinental  Association,  which  was  represented  at 
the  beginning,  withdrew. 

The  committee  was  composed  of  two  representatives  from  each  as- 
sociation, making  sixteen  in  all,  in  addition  to  two  secretaries,  and  a 
chairman.  They  commenced  work  at  Chicago,  Feb.  5,  1889,  and 
adopted  their  report  June  21,  1890,  recommending  a  uniform  classifi- 
cation, not  only  as  to  rules,  regulations,  descriptions  and  weights,  but 
also  as  to  ratings.  One  year  before,  another  committee  undertook  the 
same  task,  and  disbanded  after  seven  conferences.  It  is  possible  some 
of  their  work  was  absorbed  bv  this  new  committee. 


560  XATTOXAL  ASSOCIATIOX   OF  EAILWAY  COMMISSIONERS. 

A  year  and  a  half  to  frame  a  complete  uniform  classification — and  yet 
the  committee  says  in  their  report:  "Notwithstanding  the  pressure 
for  an  early  report,  your  committee  has,  in  performing  its  duty,  pro- 
ceeded with  a  deliberation  compatible  with  the  character  of  the  work 
in  hand.  There  has  been  no  undue  haste,  nor  any  needless  delay." 
Further  in  this  extended  report  is  the  following: 

In  preparing  the  classification,  your  committee  during  the  later  sessions,  had 
the  assistance  and  advice  of  Mr.  C.  E.  Gill,  chairman  of  the  Official  Classification 
Committee;  and  of  Mr.  F.  P.  Ripley,  chairman  of  the  Western  Classification 
Committee;  and  at  the  concluding  session,  Mr.  John  Earls,  chairman  of  the 
Canadian  Classification  Committee,  by  invitation  attended  and  participated  in 
the  deliberations.  During  all  the  sessions,  advantage  was  taken  of  the  extensive 
knowledge  possessed  by  Mr.  R.  G.  Rainer,  Secretary  of  the  Joint  Rate  Committee, 
regarding  the  character,  value,  and  production  of  articles  and  the  manner  in 
which  they  are  packed  and  offered  for  shipment.  The  services  and  attention 
above  described  were  appreciated  by  your  committee,  and  are  gratefully 
acknowledged. 

Having,  therefore,  pursuant  to  requirement  "combined  the  existing  different 
classifications  into  one"  which  it  is  believed  all  the  roads  in  the  territory  repre- 
sented by  your  committee  can  afford  to  accept,  its  adoption  is  hereby  respectfully 
recommended.  Copy  of  the  classification  is  herewith  submitted. 

Concerning  the  failure  in  1890,  the  Interstate  Commerce  Commis- 
sion in  its  Annual  Report  for  1897  said : 

Thus  ended  the  only  systematic  and  serious  effort  which  has  ever  been  made 
to  unify  the  classifications  for  the  whole  country,  and  while  thus  postponing 
indefinitely  such  result,  it  is  only  a  temporary  check,  for  uniform  classification 
is  inevitable;  but  the  delay  since  that  time  has  needlessly  burdened  the  roads, 
invoked  injustice  to  the  public,  and  embarrassed  Congress  and  the  Commission. 

In  1891,  the  Interstate  Commerce  Commission  said: 

-  The  fact  that  representatives  of  the  carriers  of  various  sections  of  the  country, 
which  now  make  use  of  the  different  classifications,  have  met  and  maturely 
considered  this  subject,  and  have  agreed  that  consolidation  is  highly  important, 
and  have  fixed  upon  a  general  basis  for  it,  which  has  been  accepted  by  a  large 
majority  of  the  carriers,  has  greatly  lessened  the  difficulties  in  the  way  of 
legislative  action.  Uniform  classification,  in  view  of  this  action  taken  by  so  large 
a  majority  of  the  carriers,  can  no  longer  be  considered  impractical. 

And  the  commission  recommended  an  act  requiring  the  carriers  to 
adopt  a  uniform  classification  within  one  year,  and  upon  their  failure, 
that  the  Interstate  Commerce  Commission  or  some  other  public  author- 
ity be  required  to  adopt  and  enforce  a  uniform  classification. 

In  1893  the  Commission  again  recommended  an  act  requiring  the 
carriers  to  adopt  a  uniform  classification,  within  one  year  or  at  such 
time  as  Congress  might  prescribe,  and  upon  their  failure,  the  same 
should  be  required  of  the  Commission. 

At  the  national  convention  of  railroad  commissioners  in  1893,  the 
committee  on  uniform  classification  was  created,  by  motion  of  the  Hon. 
Ira  B.  Mills,  of  Minnesota. 

In  1893  a  committee  representing  the  railroads,  was  created  to 
secure,  if  possible,  a  uniform  classification  applicable  in  all  of  the 
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United  States,  from  the  Lakes  to  the  Gulf,  and  from  the  coast  to 
Denver.  This  committee  was  composed  of  delegates  from:  The  New 
England  lines,  Trunk  Lines,  Central  Traffic  Association  Lines,  and 
Western  Freight  Association.  They  held  several  conferences  from 
August  till  late  in  November,  1893,  without  accomplishing  anything. 
The  effort  was  renewed  in  1894,  but  failed. 

In  1894  the  Interstate  Commerce  Commission  recommended  legis- 
lation authorizing  them  to  make  a  uniform  classification. 

In  1895  a  conference  of  representative  railway  officials  and  com- 
missioners was  called  by  the  National  Association  of  Railway  Com- 
missioners, through  its  committee,  to  consider  the  subject  of  uniform- 
ity. "All  the  gentlemen  present  agreed  that  for  the  carrier  and  the 
general  public  a  uniform  classification  of  freight  was  desirable." 
Those  present  included:  Two  members  of  the  Interstate  Commerce 
Commission ;  the  freight  traffic  manager  of  the  C.  M.  &  St.  P.  Ry.  Co. ; 
the  general  freight  agent  of  the  C.  R.  I.  &  P.  Ry.  Co. ;  and  chairman 
of  the  committee  of  the  Western  Freight  Association;  the  general 
freight  agent  of  the  New  York,  L.  E.  &  W.  Rd.,  representing  the 
Trunk  Line  Association;  the  assistant  general  freight  agent  of  the 
C.  B.  &  Q.  R.  Co. ;  the  chairman  of  the  Canadian  Joint  Freight  Classi- 
fication Committee,  and  three  state  commissioners.  Nothing  tangible 
resulted. 

In  January,  1896,  the  National  Board  of  Trade  passed  a  resolu- 
tion asking  for  legislation  requiring  the  Interstate  Commerce  Com- 
mission to  prepare  and  publish  a  uniform  classification  on  or  before 
October  of  the  same  year.  This  was  introduced  in  the  Senate  by  Sena- 
tor Cullom. 

In  1896,  Senator  Cullom  introduced  a  bill,  which  was  recommended 
by  the  Senate  Committee,  authorizing  the  Interstate  Commerce  Com- 
mission to  make  a  uniform  classification ;  but  it  failed  to  pass. 

In  1897  the  Commission  in  its  annual  report  made  an  extended  dis- 
cussion of  the  entire  subject,  concluding  with  the  following  paragraph: 

These  considerations  of  the  necessity  for  reform  in  this  regard,  the  universal 
damand  for  a  uniform  classification,  the  ten  years  of  appeal  to  the  carriers,  by 
the  Commission  and  by  Congress,  to  adopt  a  consolidated  and  single  system  for 
the  whole  country,  the  representations  by  the  carriers  themselves,  their  former 
efforts  to  that  end,  the  energy  at  one  time  displayed  by  them,  and  the  apparent 
apathy  that  marks  their  attitude  toward  the  subject  today,  all  lead  the  Commission 
to  the  renewed  recommendation  that  Congress  provide  for  such  uniformity  by 
prompt  and  appropriate  legislation.  Carriers  subject  to  the  act  should  be 
required  within  a  specified  time,  not  longer  than  one  year,  to  prepare,  publish, 
and  file  with  the  Commission  a  uniform  classification  of  freight  as  the  basis  of 
rates  for  the  transportation  of  property  in  the  United  States ;  and  the  Commission 
should  be  authorized  and  directed,  upon  investigation  from  time  to  time,  to 
make  such  amendments  as  may  appear  to  be  reasonable  and  necessary.  In  case 
the  railroads  refuse  or  neglect  within  the  time  specified  to  comply  with  this 
direction,  the  Commission  should  be  authorized,  and  required  to  prepare  such 
classification,  the  adoption  of  which  by  all  carriers  subject  to  regulation  shall 
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be  made  compulsory  by  suitable  penalty.  In  view  of  the  continued  non-action 
of  the  carriers,  and  the  action  already  had  in  Congress,  it  might  be  the  wiser 
course  to  pass  the  bill  now  pending  in  the  Senate  (authorizing  the  Commission 
to  make  the  classification),  pp.  70,  71. 

In  1898  the  Commission,  in  their  annual  report,  simply  recited  the 
resolution  passed  by  the  Annual  Convention  of  Railroad  Commissioners, 
recommending  to  Congress  "the  passage  of  an  act  requiring  this  Com- 
mission to  make  and  promulgate  a  uniform  classification  of  freight 
articles."  Hon.  J.  D.  Yeomans,  of  the  Commission,  was  a  member  of 
the  committee. 

Again  in  1899  the  Commission  in  its  annual  report,  refers  to  the 
resolution  of  the  National  Association  "recommending  Congress  to 
pass  an  act  requiring  the  Interstate  Commerce  Commission  to  make  and 
promulgate  a  uniform  classification  of  freight  articles,  and  urging 
the  State  Railway  Commission  and  the  Interstate  Commerce  Commis- 
sion to  send  strong  memorials  to  Congress  supporting  the  enactment 
of  such  a  measure."  Hon.  J.  D.  Yeomans  of  the  Commission,  was 
again  a  member  of  the  committee. 

Strong  resolutions  to  the  same  effect,  as  in  1899,  were  passed  by  the 
National  Association  in  1900. 

From  1901  to  1907  there  was  no  special  action  taken  by  the 
Interstate  Commerce  Commission.  In  1903,  Hon.  J.  D.  Yeomans, 
of  the  Interstate  Commerce  Commission,  wrote  the  annual  report  for 
the  Committee  of  the  National  Association,  urging  action  very  strongly. 

In  1905  the  committee  recommended  that  the  classification  be  made 
by  a  separate  commission  of  13  members,  and  outlined  a  plan  of  action. 

In  1907  there  was  quite  an  extended  discussion  before  the  National 
Association,  and  a  resolution  passed  asking  for  legislation  authorizing 
and  directing  the  Interstate  Commerce  Commission  to  make  the  uni- 
form classification.  A  former  member  of  the  Interstate  Commerce 
Commission,  a  member  of  the  committee,  joined  in  the  recommenda- 
tion; and  a  present  member  of  the  Commission  gave  it  his  personal 
endorsement  on  the  floor  of  the  convention. 

In  the  same  year  the  carriers  commenced  their  avowed  effort  to  make 
a  uniform  classification. 

In  1908  the  National  Association  adopted  the  committee  report, 
counseling  no  action  except  a  committee  to  watch  the  work  of  the 
carriers,  saying  "as  the  carriers,  by  what  they  have  done  so  far,  have 
shown  a  commendable  desire  to  effect  what  seems  to  be  the  wish  of  the 
public;  we  think  they  should  be  given  opportunity,  without  interfer- 
ence, to  demonstate  what  they  can  do." 

That  the  report  was  not  entirely  satisfactory  is  evidenced  by  the 
statement  made  immediately  by  the  Hon.  C.  F.  Staples  of  Minnesota, 
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later  president  of  the  Association :  "I  suppose  a  motion  should  be 
made  for  the  adoption  of  the  report,  and  probably  that  is  about  the 
only  thing  to  do  about  it.  I  want  to  say  that,  in  my  opinion,  that  is 
making  no  progress  at  all,  so  far  as  our  Association  is  concerned.  I 
am  one  of  those  who  believe  that  the  railroad  companies  of  this  coun- 
try will  never  get  together  upon  the  question  of  uniform  classification. 

I  believe  the  time  is  now  here  when  some  action  should  be 

taken  which  looks  forward  to  the  adoption  of  a  classification  by  the 
authority  or  through  the  authority  of  the  Interstate  Commerce  Com- 
mission." Four  years  later  the  chairman  of  the  committee  who 
made  the  foregoing  report  offered  a  resolution  agreeing  in  its  entirety, 
with  these  remarks  made  by  Mr.  Staples ;  and  the  motion  was  carried 
unanimously. 

In  1908,  the  National  Association  adopted  the  report  of  the  Com- 
mittee on  Uniform  Classification — of  which  the  Hon.  E.  E.  Clark  of 
the  Interstate  Commerce  Commission  was  chairman, — "indorsing  the 
idea  of  a  federal  law  giving  the  Interstate  Commerce  Commission 
authority  to  prescribe  uniformity  in  classification  for  interstate  traffic 
and  forbidding  carriers  making  exceptions  to  or  departing  from  the 
use  of  such  uniform  rules,  descriptions,  minimum  weights,  ratings, 
etc.,  as  may  be  prescribed  by  that  Commission,  except  through  the 
medium  and  means  of  commodity  rates."  The  report  contains  this 
significant  statement,  showing  the  necessity  for  federal  action : 

We  are  informed  that  at  one  time,  several  years  ago,  the  carriers,  in  a  very 
important  part  of  the  territories  covered  by  different  classifications,  prepared 
and  were  about  to  adopt  a  uniform  classification,  but  the  effort  was  defeated  by 
one  individual  line. 

In  1911  the  committee  did  "not  see  occasion  for  recommending 
further  legislation  on  this  subject."  In  their  annual  report  for  this 
year  the  Interstate  Commerce  Commission  recommended  that  the  rail- 
ways be  required  to  make  the  classification  within  five  years,  and  upon 
their  failure,  that  the  Commission  do  so. 

No  special  recommendation  was  made  in  1912  by  the  Interstate 
Commerce  Commission.  A  bill  known  as  the  Kenyon  Uniform  Classi- 
fication Bill,  authorizing  the  Interstate  Commerce  Commission  to 
make  a  uniform  classification,  passed  the  Senate.  Senator  Cummins 
took  a  leading  part,  in  connection  with  Senator  Kenyon,  in  securing 
the  passage  of  the  bill  by  the  United  States  Senate.  Senator  Gronna, 
Senator  Norris,  and  several  other  members  of  that  body,  deserve  great 
credit  for  active  work  in  securing  its  passage.  No  action  was  taken 
by  the  House  Committee.  The  very  late  date  in  the  session  when 
it  reached  them,  greatly  mitigated  against  its  passage. 
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At  the  annual  convention  of  the  National  Association  in  1912,  a 
communication  was  read  by  Commissioner  Clark  from  an  organization 
of  traffic  men,  representing  a  number  of  large  cities  in  the  country, 
opposed  to  the  Kenyon  Uniform  Classification  Bill,  (which  had 
recently  passed  the  United  States  Senate),  and  urging  that  the  making 
of  the  uniform  classification  should  be  left  in  the  hands  of  experts  in 
the  employ  of  the  railroads.  After  a  discussion  of  the  matter,  the  as- 
sociation passed,  without  a  dissenting  vote,  the  resolution  which  has 
been  recommended  again  by  the  committee  for  the  current  year,  and 
appears  on  page  34  of  our  report. 

The  following  day  the  Kenyon  bill  was  specifically  endorsed  by  a 
unanimous  vote. 
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The  President  resumed  the  chair. 

REPORT  OF  COMMITTEE    ON  RAILS  AND  EQUIPMENT. 

The  PRESIDENT.  The  next  Committee  is  that  on  Rails  and  Equip- 
ment. Commissioner  James  E.  Sague,  of  New  York,  (Second  Dis- 
trict), is  Chairman  of  that  Committee. 

Mr.  SAGUE,  of  New  York.  Last  year  the  Committee  on  Rails  and 
Equipment  made  a  very  long  report  and  for  that  reason  probably  they 
can  be  excused  for  making  a  rather  short  report  this  year.  The  report 
last  year  was  submitted  to  a  number  of  engineers,  and  received  ade- 
quate publicity,  and  was,  we  think,  regarded  as  fair  and  as  reasonably 
outlining  the  limits  of  the  rail  situation.  In  presenting  this  report, 
which  I  will  later  move  to  have  printed,  I  will  make  some  oral  com- 
ments. 

The  Bureau  of  Standards  in  their  reports  to  the  Interstate  Com- 
merce Commission  have  referred  to  the  effect  of  speeds,  wheel  loads 
and  so  forth  in  causing  transverse  fissures,  and  I  get  the  impression 
from  these  reports  that  the  Bureau  of  Standards  considers  the  condi- 
tions of  service  mostly  to  blame  for  the  development  of  this  form  of 
rail  failure.  I  do  not  think  this  Committee  is  prepared  to  agree  to 
that.  The  report  of  the  failure  on  the  Louisville  &  Nashville  Road, 
just  issued  by  the  Interstate  Commerce  Commission,  indicates  that  one 
of  the  rails  developed  transverse  fissures  at  11  places,  and  it  seems 
difficult  to  see  how  a  rail  can  go  to  pieces,  disintegrate  so  to  speak,  if 
the  material  of  which  it  was  made  originally  was  entirely  proper  ma- 
terial, in  view  of  the  fact  that  apparently  the  adjoining  rails,  perhaps 
for  miles  on  each  side,  have  not  developed  such  fissures.  We  are  in- 
clined to  think  that  the  best  information  as  to  the  cause  of  the  develop- 
ment of  internal  fissures  is  that  given  in  the  report  of  the  engineer 
of  tests  of  the  Pennsylvania.  That  report  ascribes  these  failures  prin- 
cipally to  slag  inclusion,  or  something  of  that  kind  in  the  structure 
of  the  rail  itself,  and  indicates  that  this  form  of  failure  occurs  mostly 
in  hard  and  brittle  steel.  In  the  case  of  the  Louisville  &  .Nashville 
rail  it  is  shown  by  the  Interstate  Commerce  Commission  report  that 
the  combined  carbon  was  about  23  per  cent,  higher  than  the  maximum 
limit  of  the  specifications,  thus  indicating  that  the  rail  was  of  the 
same  character  as  that  described  in  the  report  of  the  engineer  of  tests 
of  the  Pennsylvania,  and  therefore  probably  the  same  cause,  of  de- 
fective material  may  be  present. 

The  speed  question  has  received  wide  attention  this  year.  We  feel 
that  it  may  have  received  undue  emphasis  as  compared  with  some  of 
the  other  causes  which  led  to  accidents,  but  it  remains,  of  course,  an 
extremely  important  subject. 
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The  report  speaks  of  the  agreement  of  the  Pennsylvania  and  the 
New  York  Central  to  lengthen  the  time  of  the  20th  Century  Limited 
and  the  Pennsylvania  Special  from  18  hours  to  20  hours.  We  feel 
that  this  increase  in  time  and  decrease  of  speed  has  been  a  great  ele- 
ment in  increasing  the  safety  of  these  trains.  Of  course,  one  can 
only  make  a  guess  as  to  what  the  increased  factor  of  safety  is,  but  our 
guess  is  that  the  increase  in  the  running  time  has  increased  safety  fifty 
per  cent.  I  have  taken  occasion  to  talk  with  several  of  the  officers 
of  the  roads  involved,  and  find  that  there  has  been  no  disadvantage 
whatever  from  lengthening  this  time.  It  has  simply  resulted  in  a 
diminution  of  the  high  tension  which  is  upon  every  railroad  man  en- 
gaged in  the  operation  of  a  heavy  traffic  line,  and  I  think  the  change 
in  time  has  been  entirely  to  the  advantage  of  the  railroads,  and  entirely 
to  the  public  good.  It  has  been  of  great  advantage  further  in  the  fact 
that  it  has  afforded  an  impressive  lesson  to  the  managers  and  to  the 
public  all  over  the  country  of  the  folly  of  high  speed  competition.  The 
Committee  feels  that  the  principal  need  of  the  public  is  for  a  uniform 
schedule  of  trains  on  time,  and  not  for  a  schedule  of  unusually  fast 
trains. 

Then  we  speek  of  some  of  the  criticisms  which  have  been  made  of 
the  efforts  of  some  of  the  commissions  to  secure  a  more  uniform  run- 
ning of  trains  on  time.  It  is  said  by  some  critics  that  it  has  resulted 
in  an  undue  pressure  upon  railroad  officers,  and  upon  locomotive  engi- 
neers and  trainmen  generally  to  make  time  under  conditions  where 
time  ought  to  be  lost  instead  of  being  made  up.  Perhaps  the  New 
York  Commission  has  been  one  of  the  most  earnest  in  its  efforts  to 
secure  a  better  running  schedule  of  trains.  It  sees  no  particular  reason 
to  change  its  policy  in  this  respect ;  but  we  do  find  in  looking  over  our 
correspondence  that  a  great  many  letters  have  been  written,  principally 
by  subordinates,  calling  attention  in  season  and  out  of  season  to  trains 
which  are  behind  time,  without  giving  due  consideration  to  the  very 
difficult  conditions  under  which  the  railroad  men  have  to  work.  It 
seems  clear  that  in  many  cases  of  fog  and  storm  and  unusual  pressure 
of  traffic,  for  instance  at  the  beginning  and  end  of  the  season,  just 
such  conditions  as  prevailed  at  the  time  of  the  last  accident  on  the  New 
Haven  Railroad,  it  is  better  policy,  and  better  operation  to  run  trains 
behind  time  than  to  run  them  on  time,  and  we  feel  that  the  commis- 
sions ought  to  do  all  that  they  can  to  recognize  these  severe  conditions, 
at  the  same  time  urging  that  a  satisfactory  schedule  in  general  be  main- 
tained. 

Owing  to  the  great  amount  of  rail  failures  in  the  winter  of  1912,  a 
conference  of  representatives  of  the  principal  railroads  and  rail  manu- 
facturing companies  was  held  in  New  York.  This  meeting  was  pre- 
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sided  over  by  Judge  Gary,  the  head  of  the  Steel  Corporation.  As  a 
result  a  small  committee  was  appointed,  consisting  of  representatives 
of  the  railroads  and  steel  manufacturing  companies.  It  was  expected 
that  a  report  would  be  made  by  that  committee.  The  report  has  not 
been  made  yet.  We  feel  that  a  report  from  such  a  committee  would  be 
of  a  great  deal  of  value  in  indicating  the  limits  of  the  problem,  and  to 
show  the  country  and  the  commissions  where  the  direction  for  improve- 
ment in  rail  manufacture  and  use  might  lie. 

Reference  is  also  made  to  the  possibility  of  improving  the  quality 
of  the  rail  through  the  production  of  sound  ingots.  Many  papers  have 
been  read,  principally  before  the  American  Institute  of  Mining  Engi- 
neers, on  this  subject.  While  these  papers  have  received  a  good  deal 
of  discussion  from  engineers  in  general,  they  have  not  received  the  dis- 
cussion to  which  we  think  they  are  entitled  from  the  engineers  of  the 
rail  manufacturing  companies,  and  it  is  hoped  that  if  any  report  is 
made  by  the  committee  previously  referred  to,  that  report  will  contain 
a  statement  as  to  what  methods  of  producing  sound  ingots  are  com- 
mercially practicable. 

Emphasis  is  put  on  the  importance  of  the  investigation  of  all  serious 
accidents  caused  by  rail  breakage.  We  think  in  such  investigations 
it  ought  always  to  be  borne  in  mind  that  after  all  proper  care  has  been 
taken,  much  chance  of  accident  will  still  remain,  and  that  under  the 
severe  conditions  of  American  railroad  traffic  there  appears  to  be  no  pos- 
sibility of  an  entire  prevention  of  broken  rails  and  of  accidents  caused 
thereby. 

Reference  is  also  made  in  the  report  to  the  quality  of  rails  used  in 
Europe  as  compared  with  those  made  in  this  country.  A  great  many 
statements  have  been  made  by  metallurgical  engineers,  indicating  that 
the  rails  manufactured  in  Europe  are  much  superior  to  those  made  in 
this  country.  It  is  claimed  that  the  methods  of  testing  are  better,  and 
that  the  slower  speed  of  manufacture,  the  lower  tonnage  output,  and  all 
that  sort  of  thing,  help  to  improve  the  quality.  We  think  the  time  has 
arrived  when  the  railroads  can  make  a  practical  test  of  that  question 
if  they  so  desire,  by  the  importation  of  trial  lots  of  rails  from  Europe. 
The  tariff  has  been  removed,  and  as  far  as  we  know,  and  in  fact  we 
are  so  assured  by  a  prominent  steel  manufacturer,  there  is  no  inter- 
national agreement  or  other  trade  restriction  which  would  operate 
against  the  importation  of  such  trial  lots  of  rails.  A  practical  test  is 
the  only  way  in  which  a  satisfactory  conclusion  can  be  reached  on  this 
subject. 

At  the  same  time  we  feel  that  there  is  no  reason  for  concluding  that 
the  rails  made  in  Europe  are  any  better  than  those  made  in  this 
countrv.  In  fact  there  are  some  facts  which  tend  to  show  that  there 
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is  no  substantial  difference.  For  instance,  some  of  the  railroads  run- 
ning in  international  service,  like  the  Southern  Pacific,  have  imported 
rails  from  Europe  and  used  them  under  the  same  conditions  of  wheel 
weights,  speed  and  so  forth  under  which  American  rails  have  been 
used,  so  that  a  just  comparison  could  apparently  be  made.  These  tests 
have  shown  no  advantage  in  quality  for  the  foreign  rails. 

We  are  also  assured  by  engineers  who  inspect  rails  both  for  South 
America  and  for  this  country,  that  American  rails  used  under  the 
same  conditions  in  South  America  as  European  rails  are  used  show 
equally  good  quality. 

We  also  call  attention  to  the  extract  from  the  report  on  the  20th 
Century  Limited  accident  at  Hyde  Park,  in  which  it  is  shown  that  the 
moving  energy  of  a  train  running  80  miles  an  hour  is  78  per  cent, 
greater  than  that  of  a  train  running  at  sixty  miles  an  hour;  in  other 
words  that  the  moving  energy  increases  as  the  square  of  the  speed. 
Of  course  we  all  understand  that,  but  the  public  in  general  does  not 
understand  it.  A  notable  instance  of  that  fact  recently  came  to  my  at- 
tention in  reading  an  article  in  the  Atlantic  Monthly  written  by  an 
officer  of  one  of  the  steamship  lines.  He  argued  that  it  would  be  good 
practice,  under  the  same  conditions  as  in  the  Titanic  disaster,  to  run 
at  full  speed;  and  apparently  he  based  his  conclusions  on  the  theory 
that  the  moving  energy  involved  is  directly  as  the  speed,  and,  therefore, 
that  it  makes  very  little  difference  whether  a  steamship  is  slowed  up 
or  not.  As  a  matter  of  fact,  of  course,  the  moving  energy  varies  with 
the  square  of  the  speed,  and  a  slight  reduction  in  speed  makes  a  large 
difference  in  the  amount  of  moving  energy. 

We  believe  that  time  will  demonstrate  the  advantages  of  speed  re- 
corders to  such  an  extent  that  their  use  will  be  as  prevalent  here  as 
in  Europe. 

On  the  subject  of  steel  cars,  we  have  tried  to  present  what  might  be 
called  both  sides  of  the  question  to  some  extent.  We  have  tabulated 
the  statistics  of  steel  cars  in  service  and  of  steel  cars  now  under  con- 
struction as  given  by  the  railroad  companies.  It  is  shown  that  the 
manufacture  of  wooden  cars  has  practically  ceased.  It  is  also  shown 
from  the  reports  of  the  railroad  companies  that  the  total  cost  of  re- 
placing present  wooden  equipment  would  be  in  the  neighborhood  of 
$600,000,000.  The  question  now  arises  whether  the  rate  of  introduc- 
tion of  steel  cars  is  rapid  enough,  or  whether  legislation  on  the  subject 
should  be  framed. 

The  views  of  the  New  York  Second  District  Commission  as  quoted 
by  us  are  what  might  be  called  very  conservative  ones  on  the  steel  car 
proposition.  As  will  be  noted,  these  views  are  decidedly  in  contrast 
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with  those  of  Chaiiiaan  Clark,  which  views  I  have  no  doubt  Ee  will 
voice,  if  he  cares  to  do  so. 

We  think  it  may  be  claimed  that  the  introduction  of  the  signalling 
problem  into  a  report  of  this  character  is  perhaps  out  of  place.  It 
seems  to  us,  however,  that  the  whole  question  is  a  complicated  one,  and 
we  can  hardly  analyse  one  part  of  the  safety  question  without  consider- 
ing all  parts.  We  doubt  if  any  adequate  discussion  of  the  steel  car 
question  can  be  completed  until  a  full  discussion  has  been  had  of  the 
chances  of  diminishing  the  class  of  the  accidents  for  which  steel  cars  are 
being  urged  as  a  method  of  minimizing  the  effects  of  such  accidents. 
The  Committee  proper  have  not  felt  like  expressing  any  conclusions  in 
this  matter.  It  is  altogether  too  important  and  too  unsettled  a  question 
to  warrent  a  committee  of  this  Association  expressing  any  final  con- 
clusion. My  views,  however,  as  an  individual  are  that  the  question 
of  steel  cars  should  be  considered  a  minor  one.  The  principal  ques- 
tions are  how  can  collisions  be  prevented,  and  how  can  derailments 
be  prevented.  I  think  a  great  deal  can  be  done  in  the  way  of  im- 
provement along  both  lines.  A  vast  amount  has  been  done.  The  re- 
duction of  speed,  and  the  increased  feeling  on  the  part  of  the  public 
that  high  speed  is  not  altogether  a  matter  in  which  to  take  pride,  are 
very  important  elements.  Then  the  instruction  that  the  public  is  re- 
ceiving and  that  the  brotherhoods  of  railway  trainmen  and  engineers 
are  receiving  in  the  necessity  for  each  man  doing  his  full  duty  in  his 
position,  and  of  observing  every  signal  and  of  slowing  up  in  cases  of 
fog  or  storm,  are  matters  of  supreme  importance. 

As  I  look  upon  it,  rear  end  collisions  can  be  almost  eliminated  in 
this  country,  and  the  first  step  is  the  installation  of  the  best  signalling 
systems  with  electric  track  circuits,  with  the  advance  signal,  such  as 
is  suggested  by  Mr.  Kilpatrick,  and  with  the  overlap.  A  train  may 
stop  a  few  feet  away  from  a  home  signal.  In  that  case  the  home  sig- 
nal amounts  to  very  little.  The  engineer  approaching  it  has  but  little 
more  chance  to  see  it  than  he  would  have  to  see  the  tail  lights  or  the 
light  of  a  flag  man  at  the  rear  of  the  train.  It  seems  to  me  that  an 
additional  space  interval  is  desirable,  and  that  space  interval  is  af- 
forded by  the  overlap.  I  invite  your  careful  study  to  the  practice  of 
the  Fort  Wayne  lines  west  of  Pittsburgh  in  this  connection. 

Now,  if  the  collision  record  can  be  materially  improved  by  better 
signalling,  by  surprise  tests  of  enginemen — and  they  are  supremely  im- 
portant and  must  be  fully  observed — and  any  legislation  looking  to 
the  abandonment  of  surprise  tests  is  legislation  against  the  public  in- 
terest— further  than  that  if  every  effort  is  made  to  educate  enginemen 
to  a  proper  appreciation  of  their  duties,  and  if  the  public  will  sustain 
the  efforts  of  the  railroad  managers  to  remove  and  replace  enginemen 
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win)  fail  in  full  appreciation  of  their  responsibility  I  am  inclined  to 
think  that  the  demand  for  the  use  of  steel  cars  will  become  a  minor 
one  except  in  such  cases  as  prevail  in  the  neighborhood  of  New  York 
City,  where  steel  cars  are  almost  a  necessity,  due  to  electrical  opera- 
tion in  tunnels,  and  because  of  the  lire  risk  which  is  involved  by  elec- 
trical short  circuits.  (Applause.) 

.Mr.  CLARK,  of  the  Interstate  Commerce  Commission.  Mr.  Presi- 
dent, as  will  appear  in  this  report,  I  am  a  believer  in  the  use  and 
adoption  of  the  steel  car.  I  do  not  want  to  be  understood,  however, 
as  saying  for  one  moment  that  the  adoption  of  the  steel  car  would  mini- 
mize the  importance  and  the  necessity  of  all  other  resorts  to  safety, 
such  as  track  circuits  and  block  signalling  and  high  discipline  and 
other  features  which  have  been  touched  upon  in  the  paper  of  Mr.  Kil- 
patrick  and  by  Mr.  Sague.  I  feel  perfectly  confident  that  the  steel 
car  for  use  in  passenger  trains  is  beyond  the  experimental  stage.  The 
cost  of  the  steel  car  as  compared  with  the  wooden  car  is  in  no  sense 
prohibitive.  It  is  not  of  sufficient  importance  to  fail  to  adopt  the  steel 
car,  if  it  affords  any  additional  safety  to  life  and  limb.  There  are 
many  railroads  in  this  country  that  have  nothing  in  the  shape  of  block 
signals,  that  have  none  of  the  many  other  devices  that  contribute  to 
safety,  but  those  railroads  do  now  and  again  have  to  buy  new  passen- 
ger equipment,  and  my  idea  is  that  they  should  buy  and  use  steel 
equipment;  because  when  all  of  the  known  safety  devices  have  been 
adopted,  when  they  are  working  perfectly,  there  will  still  be  some 
accidents,  and  those  accidents  will,  when  wooden  cars  are  used,  be  ac- 
companied by  the  crushing  of  the  cars  and  incidently  of  the  occupants 
thereof,  and  more  or  less  accompanied  by  fire,  both  of  which  dangers 
are  substantially  removed  or  very  greatly  minimized  by  the  use  of  the 
steel  car. 

I  just  want  to  say  that  much,  to  make  it  clear  that  I  do  not  consider 
the  steel  car  a  panacea  for  all  these  evils,  and  I  do  not  want  to  put  the 
importance  of  the  use  of  steel  cars  ahead  of  many  of  these  other  fea- 
tures of  operation.  I  hope  to  sec  every  advanced  idea  and  every  im 
proved  device  contributing  to  the  safety  of  the  operation  of  our  rail- 
roads, adopted  by  the  railroads.  At  the  same  time  I  do  hope  to  see 
it  accompanied  by  the  use  of  that  equipment  which  will  afford  greater 
safety,  which  is  not  only  practicable  but  available,  and  which,  as  T 
have  said,  is  in  no  sense  prohibitive  from  the  standpoint  of  expense. 

I  want  to  say  just  one  word  on  the  question  of  rails.  Since  the  re- 
port of  the  committee  was  printed  I  have  seen  a  report  of  the  German 
expert  who  has  been  sent  to  this  country  to  investigate  the  manufac- 
ture of  rails  here,  as  compared  with  the  manufacture  of  rails  in 
Germany. 
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The  one  important  point  of  difference  to  justify  him  in  his  theory 
that  the  German  rail  is  a  better  rail  than  the  American  rail,  is  the  fact 
that  the  rail  is  produced  in  this  country  by  a  substantially  smaller 
number  of  rolls,  as  they  are  called,  than  in  Germany.  In  other  words, 
we  take  a  billet,  and  produce  the  rail  by  passing  it  back  and  forth 
through  the  rolls  a  certain  number  of  times,  thereby  reducing  the  size 
of  the  billet  which  we  roll.  In  Germany  they  use,  as  I  remember, 
about  50  or  60  per  cent,  greater  number  of  rolls  in  accomplishing  the 
same  amount  of  reduction,  and  he  suggests  that  that  contributes  to 
the  more  perfect  condition  of  the  metal.  I  do  not  know  that  that  is  so, 
but  it  seems  to  me  that  that  is  a  point  that  certainly  ought  to  be  very 
carefully  considered,  because  while  it  costs  more  to  run  the  rail  through 
the  rolls  a  greater  number  of  times,  if  it  does  produce  a  safer  rail,  if 
it  will  obviate  these  pipes  and  transverse  fissures  of  which  we  have 
heard  so  much  of  late,  it  seems  to  me  it  is  worth  trying. 

The  PRESIDENT.  Gentlemen,  you  have  heard  the  report  of  the  Com- 
mittee on  Rails  and  Equipments.  What  is  your  pleasure  in  regard 
thereto  ?  Have  you  any  motion  to  make,  Mr.  Sague  ? 

Mr.  SAGUE,  of  New  York.  I  have  no  motion  to  make,  except  that 
the  report  be  received  and  printed. 

On  the  subject  of  steel  cars,  I  agree  quite  fully  with  what  Chair- 
man Clark  has  said,  that  everything  practicable  ought  to  be  done  to 
minimize  accidents ;  but  my  fear  is  that  the  Legislatures  and  Congress, 
influenced  generally  by  newspaper  statements  on  this  subject,  may  go 
very  much  further  in  legislation  requiring  the  use  of  steel  cars  than 
most  of  us  would  think  to  be  wise.  The  manufacture  of  wooden  cars 
has  practically  ceased,  as  these  statistics  show,  and  I  think  that  all  of 
us,  looking  over  the  railroads  in  our  own  states,  can  see  that  many  of 
those  roads  could  expend  money  for  other  things  more  important  than 
for  steel  cars  to  replace  wooden  cars  which  are  now  in  service.  If  I 
were  a  railroad  manager  I  would  probably  get  steel  cars  for  new  equip- 
ment, but  it  would  be  quite  another  matter  whether  I  would  spend  the 
money  of  my  railroad  in  replacing  wooden  cars  now  doing  goocT  serv- 
ice. I  am  inclined  to  think  that  the  money  might  be  much  better  spent 
in  other  directions. 

We  have  tried  to  indicate  in  this  report  some  of  the  complicated 
conditions  under  which  the  railroad  manager  has  to  work.  I  think  it 
is  our  duty  to  make  the  public  appreciate  these  complicated  conditions. 
I  think  it  is  our  duty  to  lessen  the  call  for  the  indictment  of  railroad 
officials  when  an  accident  occurs.  Such  an  indictment  centainly  does 
no  good  whatever.  It  may  do  a  great  deal  of  harm  by  forcing  capable 
men  out  of  the  railroad  business.  I  may  be  going  a  little  bit  outside 
of  the  scope  of  this  Committee  by  referring  to  a  conversation  which 
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I  had  with  an  officer  of  the  Boston  &  Maine  Railroad  the  other  day. 
He  was  a  train  master.  He  came  to  me  asking  for  the  consent  of  the 
Commission  to  a  certain  system  of  signalling  at  a  crossing,  which  they 
wished  to  adopt.  I  expressed  my  surprise  that  the  train  master  should 
come  in  connection  with  a  signalling  proposition.  He  said,  "Well,  our 
General  Superintendent  dropped  dead  a  few  days  ago  while  on  an  in? 
spection  trip."  I  drew  the  man  out  a  little,  and  he  said,  "Our  last 
collision  whitened  his  hair  and  bore  heavily  upon  him." 

For  a  good  many  years  I  have  been  brought  in  contact  with  railroad 
officers.  I  feel,  and  I  believe  we  all  feel  that  they  keenly  realize 
their  duty  to  the  public  in  the  prevention  of  accidents.  But  the  situa- 
tion is  a  most  complicated  one.  If  a  rail  breaks,  it  is  sometimes  almost 
impossible  to  tell  what  broke  that  rail.  We  do  not  know  now,  after 
all  our  thought  on  the  subject,  what  caused  the  breakage  of  the  rail  in 
the  Manchester  accident.  There  is  no  agreement  as  to  the  best  system 
of  signalling.  There  is  no  complete  agreement  as  to  whether  steel  cars 
are  on  the  whole  much  better  than  wooden  cars,  or  whether  all  steel 
cars  are  better  than  wooden  cars  with  steel  underframes.  So  it  goes. 
We  have  increased  the  weight  of  locomotives,  and  increased  the  weight 
on  driving  wheels,  without  knowing  completely  what  we  were  doing. 
I  was  called  upon  years  ago  to  design  some  locomotives  for  the 
Northern  Pacific.  We  placed  on  the  six  drivers  of  those  locomotives  a 
weight  of  140,000  pounds.  At  that  time  the  weight  seemed  enormous. 
We  wondered  whether  the  rail  could  stand  it,  but  the  pressure  of  traf- 
fic, and  the  need  of  handling  that  traffic  economically,  led  the  mana- 
gers and  the  locomotive  builders  to  consent  to  the  use  of  that  weight 
on  drivers.  The  locomotives  ran  safely,  largely  because  of  low  speed 
and  careful  restriction  of  speed. 

What  do  we  find  now  ?  We  find  that  locomotives  have  increased  in 
size,  and  that  the  weight  on  the  six  drivers  has  increased  from  140,000 
pounds  to  180,000  pounds.  We  are  going  into  unknown  fields,  and 
we  are  doing  it  in  the  interest  of  greater  efficiency  and  greater  economy. 
I  think  we  must  all  realize  that  it  creates  an  extremely  complicated 
question  which  no  man  can  answer  finally.  We  have  all  got  to  use 
the  best  of  judgment  and  the  best  of  common  sense  in  trying  to  dis- 
tinguish between  what  is  important  and  vital  and  what  is  unimportant. 

Mr.  MEYERS,  Chief  Statistician  of  the  Interstate  Commerce 
Commission.  May  I  ask  the  Chairman  of  the  Committee  whether 
their  investigations  led  them  to  investigate  any  new  alloys? 
I  understand  there  is  a  copper  alloy  used  with  steel,  that  has  produced 
better  results. 

Mr.  SAGTTE,  of  New  York.  We  gave  some  study  to  those  matters, 
but  not  very  much.  I  think  our  opinion  follows  that  of  one  of  the 
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principal  engineers  of  the  Pennsylvania,  that  the  direction  for  im- 
provement in  rail  manufacture  lies  in  improvement  such  as  have  been 
suggested  by  Chairman  Clark ;  for  instance  detail  improvements  in  the 
standard  Bessemer  process,  or  in  the  standard  basic  open  hearth  proc- 
cess.  We  should  question  whether  radical  improvements  can  be 
reached  through  special  mixtures.  That,  of  course,  is  a  question  upon 
which  engineers  might  differ,  and  upon  which  no  committee  can  make 
a  report  which  would  be  worth  very  much  now. 

.Mr.  KiM'ATRiCK,  of  Illinois.  Mr.  President,  there  is  one  thing 
that  is  touched  upon  in  the  report  of  the  Committee  on  Safety  Appli- 
ances on  which  I  agree  with  Mr.  Sague,  that  the  field  covered  by  some 
of  these  committee  reports  is  so  closely  intermingled  that  it  is  hard 
to  separate  them.  I  have  been  hoping  that  this  Committee  on  Equip- 
ment would  suggest  something  along  the  lines  of  the  building  of  loco- 
motive tanks  in  such  a  way  as  to  diminish  their  liability  to  derailment. 
I  know  I  have  seen  quite  a  number  of  instances  where  the  investigation 
of  derailments  has  concluded  with  the  suggestion  that  it  was  caused  by 
a  spreading  of  the  rails.  As  a  matter  of  fact,  some  of  the  parties  en- 
gaged in  the  investigation  were  very  clearly  of  the  opinion  that  it  was 
a  derailment  of  the  tank  of  the  engine  that  caused  the  trouble.  I  had 
quite  a  correspondence  with  the  Superintendent  of  Motive  Power  of 
the  Chicago  &  North  Western  Railway,  who  has  been  very  long  in  the 
service,  as  to  tank  derailments,  and  he  sent  me  a  blue  print  of  a  truck 
arrangement  for  locomotive  tanks,  which  blue  print  I  would  be  very 
glad  to  furnish  to  the  Committee.  He  has  made  a  change  in  the  side 
bearings,  bringing  them  closer  to  the  center  of  the  truck  than  formerly, 
and  has  been  very  successful  in  relieving  the  conditions  which  are  the 
cause  of  this  trouble.  There  are  many  cases,  and  I  can  think  now  of 
a  case  in  Iowa,  where  a  large  number  of  people  were  killed  by  the  de- 
railment of  a  train  which,  in  my  opinion,  was  caused  by  no  other 
reason  than  the  jumping  of  the  track  by  the  tank  truck.  I  have  in 
mind  also  a  case  in  Illinois  which  happened  not  very  long  ago,  that  I 
investigated  myself,  where  the  track  was  in  perfect  condition,  straight 
as  a  die,  but  within  about  half  an  hour  prior  to  the  derailment  the  en- 
gine had  stopped  to  fill  the  tank  with  water  and  coal  and  the  center 
of  gravity  was  so  high  that  the  first  time  it  came  to  a  depression  in  the 
track,  the  tank. jumped  the  track  and  took  every  car  with  it  into  the 
ditch.  I  think  that  is  a  thing  that  ought  to  receive  very  serious  con- 
sideration by  the  Committee  on  Equipment.  It  is  just  as  bad  to  have 
a  condition  that  will  permit  one  of  the  parts  of  the  train  leaving  the 
track  and  carrying  everything  else  with  it.  as  it  is  to  have  a  condition 
that  will  permit  trains  coming  into  collision  with  something  else. 
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Air.  SAGUE,  of  New  York.  I  want  to  say  in  response  to  Mr.  Kil- 
pn  trick  that  I  think  he  is  entirely  right,  that  the  Committee  on  Equip- 
ment ought  to  give  a  good  deal  of  attention  to  this  and  also  to  many 
other  subjects,  but  there  is  a  limit  to  the  length  of  the  report  that  the 
Committee  thought  proper  to  make  in  this  case.  In  the  state  of  New 
York  we  have  been  thinking  about  other  things  besides  rails  and  equip- 
ment to  a  considerable  extent.  The  matter  of  the  derailment  of  tenders 
has  received  much  consideration  on  the  part  of  members  of  your  Com- 
mittee. There  is  a  great  deal  of  trouble  in  the  country  from  derail- 
ments of  the  forward  trucks  of  tenders.  The  question  is  often  raised 
why  the  forward  truck  of  the  tank  first  leaves  the  track.  As  nearly 
as  I  have  been  able  to  judge,  it  is  principally  because  the  forward 
truck  is  the  first  thing  that  comes  along.  The  heavy  drivers  of  a  loco- 
motive do  the  damage  to  the  track,  and  the  forward  truck  indicates 
that  the  damage  has  been  done.  If  we  perfect  the  tender  so  that  it  will 
not  leave  the  track,  the  chances  are  that  one  of  the  forward  trucks  of 
the  cars  may  do  so. 

( 'oiisiderable,  however,  can  be  done  in  the  way  of  diminishing  the 
danger  of  'tender  derailments  such  as  the  way  indicated  by  Mr.  Kilpat- 
rick,  and  by  lowering  the  center  of  gravity,  lengthening  the  tender,  and 
perhaps  by  improved  side  bearings  and  improved  tender  trucks ;  but  as 
long  as  the  track  is  doubtful,  and  perhaps  a  little  light  for  the  speed 
and  for  the  weights  that  are  being  used  over  it,  so  long  will  the  forward 
truck  of  the  tender  occasionally  leave  the  track.  It  seems  to  me  that 
in  investigations  of  accidents  where  the  forward  truck  of  the  tender 
is  involved,  the  first  thing  to  inquire  about  is,  what  is  the  condition  of 
the  track,  and  those  who  are  conducting  the  investigation  should  look 
for  a  few  miles  on  each  side,  for  indications  of  what  the  condition  of 
the  track  was  at  the  point  of  derailment ;  because  at  this  point  the  track 
will  be  destroyed  and  all  evidence  will  probably  be  destroyed  with  it. 

The  PRESIDENT.  Gentlemen,  is  there  any  further  discussion  of  this 
report  ?  Are  you  ready  for  the  question  that  the  report  be  received  and 
printed  ? 

The  motion  was  unanimously  agreed  to. 

The  report  of  the  Committee  on  Rates  and  Equipment  is  as 
follows : 

REPORT  OF  COMMITTEE  ON   RAILS  AND   EQUIPMENT. 


RAILS. 

A  fairly  complete  report  was  made  last  year  giving  the  Committee's 
idea  of  the  limits  of  the  subject  and  of  the  direction  in  which  improve- 
ment might  lie.  This  report  was  widely  circulated,  a  summary  was 
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printed  in  the  Annual  Report  to  the  Legislature  by  the  Public  Service 
Commission  of  the  Second  District  of  New  York,  and  the  complete 
report  was  included  in  the  Annual  Report  of  the  Railroad  Commis- 
sion of  Indiana  to  the  Legislature.  It  has  also  been  considered  to 
some  extent  by  individual  engineers  and  by  engineering  associations. 
Such  discussion  as  has  been  received  indicates  that  the  statements 
are  regarded  as  fair  and  as  reasonably  outlining  the  limits  ot  the 
rail  situation. 

Owing  to  a  variety  of  conditions  the  rail  failure  question  is  of  much 
less  public  interest  now  than  it  was  last  year.  This  fact,  however, 
is  no  indication  that  the  subject  is  less  important.  The  main  reason 
for  its  diminished  prominence  is  the  decreased  breakage  of  rails  due 
to  the  more  favorable  weather  conditions  this  year  than  last.  These 
favorable  conditions  are  indicated  by  the  fact  that  the  rail  breakage  in 
the  State  of  New  York  for  12  months  this, year  was  3,297  as  com- 
pared with  5,900  for  the  preceding  year.  The  figure  for  this  year 
is  about  the  average  of  several  years  preceding  the  year  ;of  greatest 
breakage,  1912,  and  it  is  thus  indicated  that  in  the  improvement  of 
the  past  year  better  weather  conditions  form  the  main  factor.  This 
is  emphasized  by  a  study  of  the  following  table  of  rail  failures  re- 
ported to  the  Public  Service  Commission,  Second  District,  New  York, 
from  which  it  will  be  seen  that  the  great  variation  in  breakage  is  that 
of  the  winter  months.  The  variation  in  the  remaining  months  is 
slight.,  The  breakage  of  January,  February  and  March  of  1913 
totaled  1,122  as  compared  with  3,924  for  the  preceding  year. 
RAIL  BREAKAGE  BY  MONTHS  FOR  THE  FISCIAL  YEARS  TERMIN- 
ATING JUNE  30,  1913. 

1909  1910         1911         1912 

July    .  . 93  115  88  179 

August    130  134  125  227 

September    205  177  216  167 

October    260  246  278  320 

November    386  298  241  450 

December 536  312  241  363 

1910  1911         1912         1913 
January 642  419 

February    479  559 

March     519  478 

April   180  235 

May    Ill  142 

June    ,  129  113 


Total 3670         3228         5900         3297 
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As  a  result  of  the  diminished  general  interest  in  this  problem  little 
new  information  on  the  subject  of  rail  failures  has  come  to  your  com- 
mittee's attention.  The  present  report  on  this  subject  may  therefore 
be  brief  and  confined  to  the  discussion  of  certain  matters  which  were 
either  omitted  from  last  year's  report  or  which  appear  to  deserve 
additional  emphasis. 

As  this  report  is  intended  to  be  supplemental  to  that  of  last  year, 
reference  will  be  made  to  some  of  the  conclusions  expressed  in  the 
summary  of  that  report.  It  seems  unnecessary  to  reprint  the  com- 
plete summary,  and  it  will  be  sufficient  to  quote  some  portions  which 
seem  to  deserve  additional  statement. 

Reference  was  made  last  year  to  the  incompleteness  of  the  statis- 
tics of  accidents  caused  by  rail  failures.  This  situation  has  not  been 
materially  improved.  Our  knowledge  of  the  subject  still  remains 
incomplete  and  unsatisfactory,  due  to  the  lack  of  complete  records. 
The  statistics  published  by  the  Interstate  Commerce  Commission  and 
the  general  experience  of  the  railroad  commissions  we  think  emphasize 
the  conclusion  expressed  in  the  previous  report,  that  broken  rail  acci- 
dents are  much  less  serious  as  measured  by  casualties  and  destruction 
to  property  than  collisions,  and  that  the  danger  from  broken  rails  is 
not  as  great  as  generally  supposed. 

Reference  was  made  last  year  to  the  statistics  of  rail  failures  col- 
lected by  the  Rail  Committee  of  the  American  Railway  Engineering 
Association.  The  report  of  this  committee  appears  to  remain  the  best 
authority  on  the  subject.  Report  No.  38  of  the  Rail  Committee, 
dated  July,  1913,  gives  rail  failure  statistics  for  the  year  ending 
October  31,  1912,  and  deserves  careful  study.  The  report  sum- 
marizes reports  of  94  companies  aggregating  a  total  mileage  of  about 
182,000  and  covers  a  tonnage  of  about  14,000,000,  of  which  over  10,- 
000,000  is  Bessemer,  and  about  3,600,000  Open  Hearth  steel  of 
Standard  Sections,  the  remainder  being  made  up  of  various  alloy  and 
Special  Section  rails. 

The  report  indicates  the  ratio  of  failures  between  Open  Hearth  and 
Bessemer  rails  in  the  following  language: 

"The  greatest  number  of  failures  per  10,000  tons  of  Open  Hearth  rail  is  378.5, 
while  that  of  the  Bessemer  is  1050.0.  Also  that  in  only  9  cases  of  Open  Hearth 
is  the  rate  of  failures  above  100,  while  in  the  Bessemer  there  are  50  cases." 

Other  statements  from  the  report  are  as  follows: 

"A  study  of  the  detailed  reports  makes  it  clear  that  other  factors  than  the  section 
are  responsible  for  the  difference  in  performance  of  different  lots  of  rail.  Small 
differences  in  chemical  composition  are  of  not  much  importance.  Density  of 
traffic,  speed  and  wheel  loads  are  of  importance  principally  as  they  determine  the 
weight  of  rail.  Probably  the  majority  of  rail  failures  are  due  to  faulty  material, 
i.  e.  segregation,  slag  inclusion,  pipes,  etc." 
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"Variations  in  performance  of  rails  must  be  attributed  to  variations  in  the 
performance  of  different  mills,  and  also  to  variations  in  the  performance  of  the 
same  mill  at  different  times." 

Among  the  deductions  finally  stated  the  following  is  of  special  inter- 
est: 

"The  average  performance  of  the  heavy  sections  (85  Ibs.  to  100  Ibs.)  is  not  so 
good  as  that  of  the  lighter  sections  (72  Ibs.  to  80  Ibs.)." 

"The  average  rate  of  failure  of  the  Open  Hearth  rail  is  lower  than  that  of  the 
Bessemer,  although  both  are  higher  than  last  year.  The  thought  expressed  in  last 
year's  report,  that  possibly  as  its  age  increased  the  rate  of  failure  of  the  Open 
Hearth  rail  will  increase  so  as  to  approach  that  of  the  Bessemer  rail,  is  not 
corroborated  by  this  year's  figures." 

In  this  connection  it  is  interesting  to  note  the  great  increase  in  the  use 
of  Open  Hearth  steel  rails  as  compared  with  Bessemer.  The  best 
information  on  this  subject  appears  to  be  that  of  the  Bureau  of  Statis- 
tics of  the  American  Iron  and  Steel  Institute,  and  we  quote  the  state- 
ments of  February  28,  1913,  by  this  Bureau,  as  follows: 

"The  production  of  all  kinds  of  rails  in  the  United  States  in  1912  amounted  to 
3.327.9I5  tons  against  2,822,790  tons  in  1911,  an  increase  of  505,125  tons,  or 
over  17.8%." 

"The  production  of  Bessemer  rails  for  1912  was  1,009,926  tons  as  compared 
with  1,053,420  tons  in  1911,  an  increase  of  but  46,000  tons,  and  the  production  of 
Open  Hearth  rails  for  1912  was  2,105,144  tons,  as  compared  with  1,676,923  tons 
in  1911,  an  increase  of  over  428,000  tons,  or  over  25.5%,  the  production  of  Open 
Hearth  rails  in  1912  being  almost  twice  that  of  Bessemer  rails  in  the  same  year. 

"The  production  of  Titanium  steel  rails  in  1912  was  141,773  tons,  and  manganese, 
copper,  nickel  and  other  special  alloy  rails,  7,494  tons,  a  total  of  149,267  tons." 

It  will  therefore  be  noted  that  the  great  volume  of  rail  production 
now  consists  of  what  may  be  called  standard  quality  steel  made  by 
the  Basic  Open  Hearth  process,  and  the  important  questions  for  the 
steel  makers,  the  railroads  and  the  Commissions  to  consider  relate  to 
possible  improvements  in  the  quality  of  rails  as  made  by  this  process, 
and  to  the  limits  of  strain  due  to  wheel  weights,  speeds  and  conditions 
of  roadbed  which  may  be  safely  imposed  upon  such  rails.  The  rapid 
increase  in  the  production  of  Open  Hearth  rails  is  best  seen  from  the 
following  table  of  production  by  years  from  1897  to  1912. 

Years — Gross   tons.  Bessemer.  Open   Hearth. 

1897  1,644,520  500 

1898  1,970,702  1,220 

1899  2,270,585  523 

1900  2,383,654  1,333 

1901  2,870,816  2,093 

1902  2,935,392  6,029 

1903  2,946,756  45,054 

1904  2,137,957  145,883 
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Years — Gross    tons.  Bessemer.  Open    Hearth. 

1905  3,192,347  183,264 

1906  3,791,45!)  186,413 

1907  3,380,025  252,704 

1908  1,349,153  571,791 

1909  1,767,171  1,256,674 

1910  1,884,442  1,751,359 

1911  1,053,420  1,676,923 

1912  1,099,926  2,105,144 

The  following  statement  of  the  Kail  Committee  above  quoted  should 
have  further  comment: 

"The  density  of  traffic,  speed  and  wheel  loads  are  of  importance  principally 
as  they  determine  the  weight  of  rail.  Probably  the  majority  of  rail  failures 
are  due  to  faulty  material,  segregation,  slag  inclusion,  pipes,  etc." 

\\e  think  there  is  much  to  indicate  that  the  density  of  traffic,  speed, 
and  wheel  loads  are  of  large  importance  in  causing  rail  failures,  and 
we  doubt  if  the  effect  of  these  factors  can  be  entirely  overcome  by 
increasing  the  weight  of  the  rail.  It  must  be  borne  in  mind  that 
the  area  of  contact  between  the  wheel  and  rail  cannot  be  materially 
increased  by  the  use  of  heavier  rails  and  we  believe  that  it  is  impossi- 
ble to  say  from  present  knowledge  how  much  of  a  factor  increased 
intensity  of  pressure,  due  to  heavy  wheel  loads,  may  be  in  causing 
increased  rail  failures.  It  is  probable  that  many  rails  break  under 
severe  service,  showing  by  their  fracture  faulty  material  which  would 
never  have  broken  under  lighter  service.  We  think  that  there  will 
always  be  many  cases  in  which  it  is  difficult  to  distinguish  between 
unfair  conditions  of  service  and  defective  material  in  determining  the 
cause  of  breakage. 

Much  criticism  has  been  directed  against  the  steel  manufacturers 
for  sacrificing  quality  to  large  production,  but  on  the  other  hand  it 
must  be  acknowledged  that  the  wheel  weights  now  being  used  upon  both 
cars  and  locomotives  in  the  United  States  are  so  great  as  to  be  entirely 
without  precedent  in  railroad  history,  and  the  combination  of  high 
speed  and  heavy  wheel  weights,  together  with  the  extremely  severe 
track  conditions  frequently  met  in  winter  operation  in  this  country, 
produce  conditions  which  are  most  difficult  to  meet. 

One  of  the  principal  conclusions  reached  by  your  committee  last 
year  was  as  follows : 

"Many  of  the  smaller  roads  and  branch  lines  have  practically  no  rail  failures, 
and  the  problem  appears  to  be  principally  confined  to  railroads  which  handle 
a  large  tonnage  of  heavy  and  fast  traffic.  For  such  lines  the  statistics  show  that 
winter  rail  breakage  constitutes  the  important  problem.  The  number  of  rail 
breakages  on  main  lines  handling  heavy  traffic  shows  that  in  winter  the  factor 
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of  safety  of  the  rail  under  prevailing  wheel  weights  and  speeds  is  small,  and  it  is 
important  to  consider  every  improvement  which  may  increase  this  factor." 

This  conclusion  is  confirmed  by  the  experience  and  study  of  the  past 
year.  It  is  indicated  forcibly  by  the  table  of  broken  rails  reported 
in  New  York  State  for  the  past  year  as  compared  with  the  previous 
year,  and  appended  to  this  report.  Many  of  the  small  railways  having 
light  equipment  and  traffic  show  no  rail  failures,  although  as  a  general 
proposition  their  standard  of  maintenance  is  much  below  that  of  the 
principal  lines. 

Some  comment  should  be  made  upon  the  conclusion  of  last  year 
relating  to  failures  caused  by  internal  transverse  fissures  as  follows : 

"The  most  dangerous  form  of  rail  failures  appears  to  be  that  caused  by  the 
development  of  internal  transverse  fissures,  such  as  resulted  in  the  Manchester 
accident.  There  appears,  however,  to  be  very  few  of  such  failures,  and  further 
investigation  is  necessary  to  determine  their  cause." 

Considerable  inquiry  has  been  made  by  members  of  your  committee 
with  a  view  of  obtaining  further  information  on  the  subject  of  in- 
ternal transverse  fissures  such  as  caused  the  Manchester  accident  on 
the  Lehigh  Valley  Railroad.  No  important  additional  information 
has,  however,  been  secured,  and  the  fundamental  cause  of  the  Man- 
chester wreck  remains  in  doubt.  This  type  of  failure  remains  one 
which  demands  most  careful  consideration,  especially  in  view  of  the 
fact  that  it  appears  to  have  developed  more  in  Open  Hearth  steel  than 
in  Bessemer,  and  there  is  consequently  danger  that  such  failures  will 
increase  with  the  use  of  Open  Hearth  steel. 

The  subject  of  internal  fissures  becomes  of  renewed  interest  in  con- 
nection with  the  report  recently  issued  by  the  Interstate  Commerce 
Commission  on  the  wreck  of  Louisville  &  Nashville  passenger  train 
No.  7  on  October  1,  1912,  which  caused  one  death  and  21  injuries. 
This  accident  resulted  from  a  broken  rail  rolled  by  the  Tennessee  Coal 
and  Iron  Company  in  June,  1906.  It  was  made  of  Open  Hearth  steel. 
The  report  states: 

"The  receiving  end  of  the  rail  remained  intact  for  a  length  of  13  ft.  4  in. 
The  leaving  end  was  broken  into  a  number  of  fragments  varving  in  length 
from  36  inches  to  7^/4  inches,  18  of  which  were  recovered.  The  rail  was  fractured 
across  its  entire  section  at  14  places.  At  u  of  these  places  the  metal  of  the  head 
disclosed  transverse  fissures  ranging  in  diameter  from  .37  to  2  inches.  At  only 
three  of  the  complete  fractures  was  the  metal  exempt  from  the  presence  of  these 
transverse  fissures  which  were  located  either  on  the  gauge  side  of  the  head  or 
directly  over  the  web,  none  being  present  in  the  outer  half  of  the  head.  Reports 
show  that  the  rail  was  much  harder  than  the  specifications  or  the  mill  analysis 
called  for,  the  carbon  being  23%  higher  than  the  upper  limit  of  the  specifications, 
and  47%  higher  than  the  mill  report  indicated." 

Those  who  are  interested  in  this  particular  subject  should  study 
the  report  of  the  Interstate  Commerce  Commission  above  quoted,  and 
should  also  read  the  discussion  regarding  transverse  fissures  contained 
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in  the  report  of  this  committee  last  year.  The  report  of  the  Bureau 
of  Standards  submitted  to  the  Interstate  Commerce  Commission  in 
the  Louisville  &  Nashville  case  places  much  stress  upon  the  conditions 
of  service  as  tending  to  develop  transverse  fissures  in  the  rail.  It  is 
difficult,  however,  to  see  why  these  fissures  do  not  develop  more  gen- 
erally if  the  conditions  of  service  are  a  main  cause  of  this  type  of 
failure.  In  the  Louisville  &  Nashville  case  11  transverse  fissures 
were  found  in  the  broken  rail,  and  it  is  difficult  to  believe  that  such 
a  complete  breaking  up  of  the  structure  of  a  rail  could  occur  unless 
some  important  defect  in  the  quality  of  the  rail  itself  was  a  contribut- 
ing cause.  We  are  inclined  to  think  that  the  best  public  information 
on  this  subject  is  that  contained  in  report  No.  31  of  the  American 
Railway  Engineering  Association  regarding  the  development  of  trans 
verse  fissures  in  19  rails  on  the  Pennsylvania  system.  The  report 
refers  to  inclusion  of  slag  as  a  principal  cause  of  this  defect,  and  the 
statements  of  the  Engineer  of  Tests  of  the  Pennsylvania  Railroad  are 
as  follows: 

"(l)  Steel  which  is  chemically  hard  and  low  in  ductility  is  further  weakened 
by  the  presence  of  slag,  and  at  such  points  rupture  occurs  which  will  ultimately, 
by  detailed  fracture,  result  in  complete  failure  of  the  rail. 

(2)  If  this  kind  of  failure  is  to  be  reduced  or  entirely  avoided,  a  proper 
procedure  would  seem  to  be  to  lower  the  chemical  hardening  constituents  in  the 
steel  in  order  to  raise  the  ductility  and  reduce,  or  attempt  to  eliminate,  the 
presence  of  slag." 

This  report  also  contains  the  statement: 

"All  of  the  rails  in  which  these  fissures  were  discovered  were  made  from  a 
chemically  hard  steel  and  in  physical  tests  it  was  brittle." 

We  judge  from  the  report  of  the  Louisville  &  Nashville  failure 
that  the  rail  in  question  was  of  unusually  hard  character,  the  carbon 
being  23%  higher  than  the  upper  limit  of  the  specifications. 

We  believe  that  the  following  conclusions  of  last  year  should  be 
emphasized. 

"12.  Defective  track  conditions  cause  many  rail  failures,  especially  in  the 
winter.  The  principal  contributing  defects  appear  to  be  bad  surface  and  poor 
drainage. 

"13.  Defective  equipment  causes  many  rail  failures,  especially  in  connection 
with  heavy  wheel  weights  and  high  speeds.  The  most  serious  cause  of  failures 
under  this  head  is  "flat  wheels."  Rail  failures  due  to  defective  equipment  are 
much  greater  in  winter  than  in  summer,  and,  in  connection  with  defective  track 
and  high  speeds,  probably  constitute  the  principal  causes  of  increased  breakage 
of  rails  in  winter." 

The  effect  of  high  speeds  upon  rail  breakage  was  commented  upon 
last  year  as  follows: 

"14.  High  speed  schedules  in  winter  in  connection  with  defective  track  and 
equipment  is  the  cause  of  much  rail  breakage.  Train  delays  in  winter  are  frequent. 
Fast  trains  delay  local  passenger  and  freight  trains,  and  the  pressure  to  make  up 
time  is  much  increased  compared  with  summer." 
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The  speed  question  has  received  wide  attention  during  the  past 
year,  and  there  appears  to  be  some  danger  of  exaggerating  its  im- 
portance as  compared  with  other  elements  which  lead  to  accident. 
There  is,  however,  no  question  but  what  the  education  that  the  public 
and  some  of  the  railroad  men  have  received  regarding  the  effect  of 
high  speeds  has  been  of  great  value  in  correcting  the  evil  of  excessive 
speeds,  and  has  thus  not  only  diminished  the  chances  of  accident,  but 
has  conduced  to  economy  of  operation. 

The  most  notable  example  of  the  recent  tendency  to  reduce  speed 
has  been  the  agreement  of  the  New  York  Central  and  Pennsylvania 
lines  to  increase  the  running  time  of  the  fastest  New  York  and 
Chicago  trains  from  18  to  20  hours,  in  accordance  with  the  sugges- 
tion of  one  of  the  State  Commissions.  This  suggested  increase  of 
running  time  was  for  winter  operation  only,  but  the  conclusion  was 
reached  by  the  companies  to  continue  the  20-hour  schedule  through 
the  past  summer,  and  this  decision  we  believe  to  have  been  wise. 
There  is  no  question  but  what  high  speed  schedules  in  winter  are 
more  dangerous  than  in  summer,  and  the  lengthening  of  winter 
schedules  is  therefore  indicated  as  proper.  There  are,  however,  cer- 
tain summer  conditions  which  contain  elements  of  danger  which  do 
not  prevail  to  the  >same  extent  in  winter,  such  as  the  large  amount 
of  new  construction  usually  carried  on,  the  renewals  of  ties,  rails  and 
ballast  which  must  be  conducted  between  trains,  and  the  delays  to 
traffic  which  result  from  heavy  summer  passenger  travel,  especially  at 
the  beginning  and  end  of  the  season,  and  which  thereby  increase  the 
tendency  to  fast  running  in  order  to  make  up  time  with  delayed  trains. 

Discussions  with  prominent  officers  of  the  railroads  above  referred  to 
indicate  that  the  lengthening  of  time  of  the  fast  New  York-Chicago 
trains  has  resulted  in  nothing  but  benefit,  and  it  is  possibly  fair  to 
say  that  the  10%  reduction  of  speed  has  increased  the  factor  of  safety 
50%.  Further  than  this,  the  example  has,  we  believe,  been  most 
impressive  and  has  given  the  public  and  some  of  their  railroad  man- 
agers a  needed  reminder  of  the  danger  and  wastefulness  of  high  speed 
competition.  We  think  it  is  becoming  generally  accepted  that  the 
public  need  is  for  a  uniform  service  of  trains  on  time  rather  than  for 
an  exceptionally  high  speed  service. 

Some  criticism  has  been  made  regarding  the  efforts  of  State  Com- 
missions in  urging  the  railroads  to  improve  their  records  of  per- 
centages of  trains  on  time.  It  has  been  suggested  that  the  constant 
pressure  thus  stimulated  among  railroad  officers  to  improve  the  aver- 
age running  of  passenger  trains  may  lead  to  excessive  speeds  in  making 
up  time,  and  thus  not  only  tend  to  increase  rail  breakage,  but  add  to 
the  clanger  of  collision  and  derailment.  The  New  York  Commission, 
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has  been  one  of  the  most  earnest  in  its  efforts  to  improve  the  average 
running  schedules  of  passenger  trains  and  sees  no  reason  to  change 
its  policy  in  this  respect.  It  is,  however,  believed  that  many  letters 
have  been  written  on  this  subject  to  railroad  officers  without  sufficient 
consideration  of  the  difficult  conditions  under  which  train  operation 
is  conducted,  and  efforts  are  therefore  being  made  to  improve  the 
Commission's  methods  in  this  respect.  There  are  many  cases,  espe- 
cially in  winter  and  during  the  seasons  of  extraordinarily  heavy  traffic 
at  the  beginning  and  end  of  the  summer  season  when  it  is  better  opera- 
tion to  run  trains  behind  time  than  to  attempt  to  run  them  on  time. 
The  Commissions'  efforts  should  be  devoted  principally  to  the  records 
of  trains  which  appear  to  be  systematically  late,  and  which  are  run 
behind  time  week  after  week  and  month  after  month.  Many  such 
cases  are  found,  and  they  indicate  either  the  necessity  of  improving 
operating  methods,  increasing  the  facilities  or  lengthening  the 
schedule  time  to  the  end  that  the  railroads  may  reasonably  keep  the 
promises  which  their  timetables  make  to  the  public.  In  a  recent  case, 
for  instance,  it  was  shown  that  an  important  local  train  which  was 
almost  continuously  late  had  been  delayed  20  minutes  by  the  dis- 
patcher to  prevent  a  detention  of  three  minutes  to  delayed  through 
trains. 

The  direction  for  improvement  in  the  rail  failure  record  indicated 
last  year  can  be  repeated  with  assurance  as  follows: 

"17.  The  following  are  among  the  methods  which  will  probably  be  found  to 
be  most  effective  in  reducing  rail  breakage : 

"(a)  Improved  maintenance  of  equipment,  especially  of  wheels,  and  reduction 
in  the  number  of  worn  and  flat  wheels;  improved  balancing  of  locomotives; 
improved  track  design  and  maintenance,  including  effective  drainage,  ample  depth 
of  ballast,  and  uniform  tie  spacing. 

"(b)  The  substitution  of  Open-Hearth  for  Bessemer  steel,  with  consequent 
reduction  of  phosphorus. 

"(c)  Improved  methods  of  manufacture,  especially  directed  to  secure  sound 
ingots,  sufficient  discard  to  remove  the  segregated  and  defective  metal  at  the 
top  of  the  ingot. 

"(d)  Heavier  rails  and  improved  sections,  and  especially  sections  with  heavier 
bases. 

"(e)    Rigid  specifications  and  careful  inspection  of  all  details  of  manufacture." 

The  efficiency  of  the  electric  track  circuit  as  used  in  connection  with 
signal  systems  was  referred  to  last  year  as  of  special  value  in  pre- 
venting accidents  by  broken  rails.  This  conclusion,  we  believe,  de- 
serves renewed  consideration.  Reference  was  made  last  year  to  the 
fact  that  on  the  ISTew  York  Central  of  263  rails  broken  in  track  cir- 
cuit territory  85%  were  detected  through  the  signals  being  held  at 
danger  by  the  operation  of  the  circuit,  and  the  conclusion  then  reached 
is  repeated  as  follows: 

"We  think  that  these  figures  prove  the  efficiency  of  the  electric  track  circuit 
in  detecting  broken  rails  more  conclusively  than  any  heretofore  given.  Many 
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broken  rail  accidents  have  no  doubt  been  prevented  by  the  electric  track  circuit, 
and  we  believe  that  the  conclusion  is  warranted  that  such  a  circuit  in  connection 
with  an  adequate  signal  system  is  essential  to  the  safety  of  high  speed  operation 
in  winter." 

Additional  considerations  in  connection  with  the  subject  of  rails 
to  which  your  committee  invite  attention  are  as  follows : 

(a)  Report  of  Joint  Committee  Representing  Railroads  and  Manufacturers  on 
the  Subject  of  Rail  Failures. 

Owing  to  the  great  amount  of  rail  failure  in  the  winter  of  1912 
a  conference  of  representatives  of  the  principal  railroad  companies 
and  rail  manufacturing  companies  was  held  in  New  York,  February 
15,  1912,  the  presiding  officer  being  Mr.  E.  H.  Gary,  Chairman  of 
the  Steel  Corporation.  At  this  conference  a  joint  committee  of  rail- 
road officers  and  officers  of  steel  manufacturing  companies  was  ap- 
pointed and  it  was  understood  that  an  investigation  would  be  made 
by  this  committee  and  a  report  would  follow.  It  does  not  appear 
that  such  a  report  has  been  issued,  and  we  call  attention  to  the  subject 
in  the  hope  that  the  investigation  then  outlined  will  proceed,  and 
that  a  public  report  will  be  made,  as  the  conclusions  of  this  committee 
should  be  of  great  advantage  in  developing  an  accurate  public  opinion 
on  this  subject. 

(b)  Improved  Methods  of  Manufacture  to  Produce  Sound  Ingots. 

The  committee's  report  last  year  stated: 

"It  has  been  proved  that  sound  rails  cannot  be  uniformly  made  except  from 
sound  ingots.  Defective  spots  in  the  ingot,  due  to  slag,  blowholes,  piping  and 
segregation,  will  not  be  removed  in  rolling,  but  will  injure  the  quality  of  the 
finished  rail  to  a  greater  or  less  extent." 

Several  reports  on  this  subject  were  made  to  the  American  Institute 
of  Mining  Engineers  at  its  New  York  meeting  of  February,  1913, 
and  these  papers  received  considerable  discussion.  These  reports  indi- 
cated that  important  improvements  in  the  production  of  sound  ingots 
are  possible.  There  has,  however,  been  an  almost  complete  lack  of  dis- 
cussion of  these  and  similar  papers  by  representatives  of  the  large  steel 
manufacturers,  and  in  the  absence  of  full  discussion  of  the  subject,  we 
are  left  in  doubt  as  to  the  practicability  of  many  of  the  methods  which 
have  been  proposed  to  improve  the  quality  of  steel  rails.  It  is  appar- 
ent that  some  of  the  methods  will  greatly  increase  the  cost,  perhaps 
without  justification  in  improvement  of  quality.  Other  methods,  how- 
ever, appear  to  be  commercially  practicable.  It  is  to  be  hoped  that 
the  report  of  the  committee  of  railroad  officers  and  steel  manufacturers 
will  increase  our  knowledge  of  this  subject.  There,  however,  appears 
to  be  little  doubt  that  a  gradual  improvement  in  the  quality  of  rails 
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is  now  being  made  through  the  efforts  of  the  large  railroads  in  the 
direction  of  systematic  testing  and  inspection,  including  all  the  pro- 
cesses of  manufacture.  In  investigations  of  serious  accidents  caused 
by  rail  breakage  it  is,  we  think,  important  to  inquire  regarding  the 
methods  of  inspection  and  testing  which  have  been  used  in  particular 
cases,  not  only  by  the  purchasers  but  by  the  manufacturers,  bearing 
always  in  mind  that  after  all  proper  care  has  been  taken  much  chance 
of  accident  will  still  remain,  and  that  under  the  severe  conditions  of 
American  railroad  traffic  there  appears  to  be  no  possibility  of  an  entire 
prevention  of  broken  rails  and  of  accidents  caused  thereby, 
(c)  Rail  Quality  in  Europe  as  Compared  With  That  in  the  United  States. 

Remarks  have  frequently  been  made  by  metallurgical  engineers 
from  which  the  conclusion  may  be  formed  that  methods  of  rail  manu- 
facture in  Europe  are  in  advance  of  those  of  this  country  as  far  as 
the  resulting  quality  of  material  is  concerned,  and  the  small  amount 
of  rail  breakage  abroad  is  mentioned  as  evidence  of  such  superior 
quality.  The  opportunity  now  seems  to  be  open  to  the  railroads  to 
make  practical  tests  on  this  subject  through  the  importation  of  trial 
lots  of  rails  from  European  mills.  The  tariff  on  steel  rails  has  been 
removed,  and  we  are  assured  by  a  prominent  steel  manufacturer  that 
there  are  no  international  trade  restrictions  to  prevent  free  importa- 
tion of  foreign  rails  by  such  railroads  as  may  wish  to  make  the  experi- 
ment. We  know  of  no  convincing  way  to  determine  whether  the 
quality  of  European  rails  is  better  than  American  rails  except  by  a 
practical  test  under  the  same  conditions  of  service. 

American  railroads  have  learned  considerable  from  European  En- 
gineers in  locomotive  design,  and  we  may  be  able  to  learn  something 
in  rail  manufacture.  The  Mallet  compound  locomotive  now  so  largely 
used  for  the  heaviest  traffic  in  this  country  was  first  developed  in 
France.  The  Walschart  valve  gear  which  is  now  almost  universally 
used  on  heavy  locomotives  in  this  country  was  designed  in  Germany 
and  became  an  almost  universal  European  standard  before  being 
generally  appreciated  in  this  country.  The  locomotive  superheater 
was  first  successfully  used  in  Germany.  All  of  these  improvements, 
however,  have  been  developed  on  a  far  larger  commercial  scale  and 
with  greater  boldness  of  design  in  this  country  than  in  those  in  which 
they  originated. 

We  think,  however,  that  there  is  no  conclusive  reason  for  believing 
that  foreign  rails  average  better  in  quality  than  those  of  American 
manufacture.  The  records  of  breakage  are  not  available  for  compari- 
son and  the  conditions  of  service  in  Europe,  owing  to  much  lighter 
wheel  weights,  and  other  favorable  conditions,  all  contribute  to  better 
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rail  service  than  is  obtained  here.  \Ve  are  advised  also  by  engineers 
who  inspect  rails  both  in  this  country  and  abroad  that  rails  exported 
from  this  country  for  use  in  South  America  and  elsewhere  compare 
favorably  with  those  of  European  manufacture  both  in  wear  and 
breakage.  We  understand  that  one  or  two  of  the  large  railroad  systems 
engaged  in  International  service  have  imported  considerable  quantities 
of  European  rails  and  have  used  them  where  their  service  could  be 
fairly  compared  with  American  rails,  and  that  no  improvement  in 
quality  has  been  indicated  by  the  comparison. 

It  is  to  be  noted  that  the  exports  of  rails  from  this  country  in  1012 
were  446,473  tons  and  the  imports  3,780  tons,  these  figures  being 
practically  the  same  as  those  of  the  preceding  year. 

The  final  conclusions  of  the  committee  of  last  year  may,  at  least 
as  far  as  the  rail  question  is  concerned,  be  safely  emphasized  as  fol- 
lows: 

"(a)  That  present  conditions  do  not  require  the  inspection  by  the  Government 
of  rails  or  legislation  concerning  specifications  or  inspection. 

"(b)  The  most  effective  governmental  method  of  securing  continued  improve- 
ment in  the  rail  situation  is  the  careful  and  thorough  investigation  of  all  important 
accidents  which  may  be  caused  by  rail  breakage.  In  this  connection  it  is  desirable 
that  each  State  commission  should  keep  informed  as  thoroughly  as  may  be 
practicable  regarding  the  rail  failures  upon  the  lines  under  its  supervision. 

"(c)  The  Government  tests  of  rails  and  ingots  which  were  begun  a  few  years 
ago  should  be  continued  and  special  study  should  be  given  to  rail  steel  made  by 
the  basic  Open-Hearth  process." 

The  last  suggestion,  that  the  Government  tests  of  rails  and  ingots 
begun  a  few  years  should  be  continued,  has  not  yet  led  to  any  practical 
result.  The  subject  is,  however,  being  carefully  considered  by  mem- 
bers of  the  leading  engineering  societies  interested  in  this  subject, 
and  it  is  hoped  that  a  definite  program  will  be  formulated  to  follow 
out  this  suggestion.  Your  committee  recommends  to  the  federal 
authorities  that  their  full  cooperation  in  this  direction  be  extended 
as  far  as  it  may  be  practicable.  We  regard  the  matter  as  of  special 
importance  owing  to  the  great  increase  of  the  use  of  basic  Open-Hearth 
steel,  the  knowledge  of  which  appears  to  be  less  complete  than  that 
of  Bessemer  steel. 

Sl'KKI)  KEOORDERS. 

One  of  the  most  important  subjects  to  be  considered  in  connection 
with  equipment  at  this  time  would  appear  to  be  that  of  speed  recorders. 
Special  attention  was  directed  to  this  subject  by  the  Second  District 
Public  Service  Commission  of  New  York  in  its  report  of  investiga- 
tion of  derailment  to  the  Twentieth  Century  Limited  near  Hyde  Park, 
N.  Y.,  March  13,  1912.  As  part  of  this  investigation  an  analysis 


PROCEEDINGS    OF    THE    CONVENTION.  587 

was  made  of  the  train  sheets  of  seven  fast  trains  for  the  months  of 
February  and  March,  1912.  290  cases  of  high  speed  were  noted,  142 
of  which  were  between  60  and  70  miles  per  hour,  122  between  70  and 
80  miles  per  hour  and  26  were  over  80  miles  per  hour.  These  rec- 
ords can  only  be  regarded  as  roughly  approximate  as  reporting  was 
only  made  to  the  nearest  minute  and  many  of  the  distances  were  short. 
There  is  reason  also  to  believe  that  the  clocks  in  the  reporting  towers 
were  not  as  uniform  as  they  should  have  been.  Enough  information 
was  developed,  however,  to  show  clearly  that  the  speed  limit  imposed 
by  the  operating  department  had  been  frequently  exceeded,  although 
a  positive  rule  was  in  force  as  follows : 

"To     Passenger     Enginemen :       During     the     present     weather     conditions     no 
passenger  train  is  to  exceed  a  speed  of  60  miles  per  hour." 

This  record  shows  the  need  of  greater  care  by  engineers  who  handle 
fast  trains  and  a  greater  degree  of  vigilance  by  operating  officers  in 
checking  excessive  speeds  as  shown  by  the  train  sheets.  The  need  is 
also  indicated  of  a  reliable  speed  indicator  and  recorder  for  use  on 
fast  passenger  locomotives  to  show  engineers  the  speeds  which  they 
are  making  and  to  enable  superintendents  and  train  masters  to  check 
excessive  speeds  and  secure  the  maintenance  of  a  reasonably  uniform 
average.  Some  effort  has  been  made  in  this  country  to  secure  and  use 
such  an  apparatus.  The  most  important  effort  in  this  line  was,  we 
believe,  made  by  the  "Soo"  Line  under  the  administration  of  F.  D. 
Underwood,  speed  recorders  having  been  used  for  several  years  on  all 
important  passenger  and  freight  locomotives.  We  understand  that 
experiments  along  this  line  are  being  made  by  the  Erie  Railroad,  and 
we  have  no  doubt  something  is  being  done  in  this  direction  by  other 
roads,  although  your  committee  has  made  no  general  inquiries  on  the 
subject. 

An  important  use  of  speed  recorders  is  being  made  by  the  Delaware 
and  Hudson  Company  on  20  Mallet  locomotives.  These  locomotives 
are  among  the  heaviest  in  the  world  and  are  designed  especially  for 
slow  pushing  service  on  mountain  grades.  It  was  thought  necessary 
for  good  operation  and  economical  maintenance  to  restrict  the  speed 
of  these  locomotives  to  15  miles  an  hour,  and  to  secure  positive  evi- 
dence that  such  instructions  are  being  carried  out  the  "Flaman  Speed 
Indicator"  has  been  applied.  This  is  a  German  invention  which 
makes  a  chart  of  the  entire  trip  and  gives  a  diagram  of  the  speed, 
the  location  on  the  line,  and  a  record  of  any  abuse  to  which  the  engine 
may  have  been  subjected  on  account  of  the  drivers  slipping.  These 
charts  enable  operating  officers  to  determine  whether  the  speed  limit  is 
exceeded  in  any  portion  of  the  run.  They  can  also  judge  from  the 
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record  of  the  locality  in  which  the  excess  speed  occurred  whether  any 
extenuating  circumstances  exist.  These  charts  are  removed  every  24 
hours  and  a  study  of  them  is  made  by  an  employee  who  calls  the  at- 
tention of  the  master  mechanic  or  superintendent  to  any  irregulari- 
ties indicated.  We  are  advised  that  the  first  year's  successful  opera- 
tion of  these  engines  is  due  principally  to  the  indisputable  evidence 
gathered  from  the  speed  recorders  and  to  the  resulting  discipline 
which  can  be  fairly  administered  where  violation  of  the  instructions 
is  shown.  It  is  stated  that  it  is  rarely  necessary  to  call  the  engine- 
men's  attention  to  irregularities  shown  by  this  device  as  they  fully 
recognize  that  it  tells  the  story  accurately  and  that  discipline  will  be 
administered  in  accordance  therewith.  Cost  of  maintenance  of  this 
apparatus  is  thought  to  be  about  $50  per  year,  although  the  trial  has 
not  been  extensive  enough  to  settle  this  point  accurately. 

An  important  recent  statement  by  George  Westinghouse  on  the 
subject  of  the  limitation  of  speed  of  fast  trains  is  as  follows: 

"The  conclusion  that  one  familiar  with  the  problems  involved  inevitably 
reaches  is  that  the  first  and  greatest  step  to  be  made  in  the  direction  of  safety 
is  the  limitation  of  the  maximum  allowable  speed  of  trains,  and  to  this  end 
locomotives  must  be  fitted  with  speed  indicating  and  recording  apparatus  to  show 
engineers  the  speed  of  the  trains  and  furnish  the  operating  officials  a  graphic 
record  of  such  speeds.  Such  a  device  is  available  and  can  be  combined  with  an 
effective  automatic  apparatus  to  apply  brakes  when  the  maximum  allowable  speed 
is  exceeded.  Such  speed  limitation  would  enable  signal  engineers  to  arrange 
their  signalling  apparatus  to  be  much  more  protective  than  when  there  is  no 
speed  limitation,  and  thus  also  a  safer  speed  would  greatly  reduce  the  destructive 
action  of  heavier  trains  upon  the  permanent  way." 

The  following  from  the  report  of  the  derailment  of  the  Twentieth 
Century  Limited  at  Hyde  Park  is  of  interest  in  this  connection: 

"Of  course  no  one  knows  the  degree  of  danger  or  amount  of  extra  expense 
involved  by  high  speed,  and  conclusions  favorable  to  safety  may  be  drawn  from 
the  long  continued  and  very  satisfactory  record  of  such  trains  as  the  Empire 
State  Expresses  on  the  New  York  Central.  It  is  mathematically  certain,  however, 
that  the  moving  energy  of  a  train  increases  with  the  square  of  the  speed,  and 
the  ratio  of  this  energy  for  a  train  at  80  miles  an  hour  is  to  that  at  60  miles  an 
hour  as  64  is  to  36,  an  increase  of  about  78%,  and  this  increased  energy  must 
be  expended  to  some  degree  in  destructive  effect  upon  uneven  track  or  in  wrecking 
trains  which  may  meet  with  accident  by  collision  or  derailment." 

We  understand  that  the  Pennsylvania  and  some  other  lines  attempt 
to  control  speed  by  limiting  the  amount  of  time  which  engineers  are 
allowed  to  make  up  on  fast  schedules,  and  studies  are  made  of  the 
train  sheets  to  check  the  obedience  of  engineers  to  such  orders.  Many 
railroad  men  probably  believe  that  speed  recorders  are  unnecessary 
and  take  the  view  that  the  timing  of  trains  at  telegraphic  reporting 
stations  and  the  resulting  train  sheet  record,  gives  al]  the  informa- 
tion required. 
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We  feel  that  much  caution  should  be  exercised  in  recommending  the 
use  of  any  additional  complicated  apparatus  in  connection  with  train 
operation.  The  difficulty  of  maintaining  the  present  apparatus  and 
of  instructing  engineers,  trainmen  and  shop  men  to  understand  and 
use  it  properly  is  enormous,  and  imposes  one  of  the  great  burdens 
under  which  operating  men  have  to  work.  We,  however,  believe  that 
the  advantages  to  be  secured  both  in  economy  and  safety  from  a  reliable 
speed  recorder  are  sufficient  to  justify  extensive  and  thorough  trial, 
and  we  think  the  prediction  may  be  warranted  that  the  use  of  such 
apparatus  will  eventually  become  as  general  in  this  country  as  it  is  in 
Europe. 

STEEL    CARS. 

In  view  of  the  great  interest  in  this  subject  developed  by  the  records 
of  recent  accidents,  especially  rear-end  collisions  of  passenger  trains, 
it  is  thought  desirable  that  the  report  of  this  committee  should  con- 
tain some  statement  regarding  steel  cars.  Numerous  collisions  and 
derailments  during  the  past  two  or  three  years  have  resulted  in  a 
general  belief  that  the  substitution  of  steel  for  wooden  cars  would  be 
of  decided  advantage  in  promoting  safety.  All  that  will  be  attempted 
in  the  present  report  is  to  summarize  some  of  the  principal  considera- 
tions in  this  matter,  as  it  is  probably  premature  to  attempt  to  express 
final  conclusions  on  behalf  of  the  committee. 

The  rapid  introduction  of  steel  cars  appears  to  have  started  with 
the  electric  operation  of  the  New  York  City  terminals  and  from  the 
necessities  of  electric  subway  service.  The  danger  from  fire  in  wooden 
cars  due  to  electric  short  circuits  has  long  been  appreciated  by  elec- 
trical engineers,  and  forcible  attention  was  called  to  this  danger  bv  a 
statement  made  several  years  ago  by  George  Westinghouse,  in  which  the 
need  for  steel  cars  in  electric  tunnel  service  was  urged.  The  result  has 
been  a  rapid  introduction  of  steel  equipment  in  trains  operating  into 
New  York,  especially  by  the  Pennsylvania  and  New  York  Central 
railroads.  The  collision  and  derailment  record  appears  to  be  favorable 
to  steel  cars  and  their  advantages  have  been  pointed  out  in  the  accident 
reports  to  the  Interstate  Commerce  Commission  and  by  various  rail- 
road commissions.  The  result  has  been  a  practical  abandonment  of 
wooden  car  construction  and  an  enormous  development  of  the  steel 
car  industry.  The  railroads  report  statistics  on  this  subject  as  fol- 
lows through  their  special  committee  on  Relations  of  Railway  Opera- 
tion to  Legislation  in  Bulletin  No.  53.  Replies  are  from  247  com- 
panies operating  227,754  miles  of  road  in  the  United  States,  and 
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57,493  passenger  equipment  vehicles  with  1,649  under  construction. 
They  also  include  11  companies  operating  24,718  miles  in  Canada 
and  4,891  passenger  equipment  vehicles  with  517  under  construction. 
Passenger  equipment  recently  purchased  is  reported  as  follows : 

Percentages 

Total  Steel  Under 

Number  Steel  Frame             Wood 

1909 1,880  26.0%  22.6%  51.4% 

1910 ..3,638  55.4  14.8  29.8 

1911 . 3,756  59.0  20.3  20.7 

1912 2,660  68.7  20.9  10.4 

January,     1913      (Under 

construction) 1,649  85.2  11.5                 3.3 

Between  January  1,  1913,  and  July  1,  1913,  orders  have  been 
placed  by  railways  for  1,140  passenger  equipment  vehicles.  Of  these 
1,064  or  93.3%  are  of  all  steel  construction,  and  76  or  6.7%  have 
steel  underframes. 

It  will,  therefore,  be  noted  that  the  construction  of  wooden  passen- 
ger equipment  has  practically  ceased. 

The  steel  and  steel  underframe  cars  in  service  are  reported  as  fol- 
lows: 

Steel  Steel  Underframe 

January   1,    1909 629  673 

January   1,    1910 1,117  1,098 

January   1,    1911 3,133  1,636 

January   1,   1912 5,347  2,399 

January   1,    1913 7,271  3,296 


Increase  1913  over  1909 6,642  2,623 

Increase  1913  over  1909 1,055%  389% 

Accepting  the  statements  above  given  of  62,384  passenger  vehicles 
in  the  United  States  and  Canada  now  operated  by  the  roads  report- 
ing, it  would  appear  that  the  number  of  all  steel  cars  now  in  service 
are  over  10%  of  the  total  equipment,  and  steel  underframe  cars  over 
4%,  a  total  of  nearly  15%. 

The  approximate  cost  of  replacement  of  wooden  cars  by  steel  is 
estimated  by  the  railroads  as  follows: 
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Average 

Number        Cost  Amount 

Postal    680         $11,000  $     7,480,000 

Mail  and  Baggage 2,724           10,000  27,240,000 

Mail,  Baggage  and  Passenger.  .       679            10,000  6,790,000 

Baggage  and  Passenger 3,757           10,000  37,570,000 

Baggage  or  Express 7,431              8,500  63,163,500 

Passenger    23,692           12,800  303,257,600 

Parlor,   Sleeping,   Dining 6,864           22,000  151,008,000 

Business    774           15,000  11,610,000 

Motor    325           20,000  6,500,000 


Total    46,926  $614,619,100 

Annual  interest  charged  at  5%  $  30,730,955 

The  question  now  arises  whether  the  rate  of  introduction  of  steel 
cars  is  rapid  enough  or  whether  legislation  on  the  subject  should  be 
framed  to  force  a  certain  minimum  of  general  construction  with  a 
view  to  compelling  railroads  which  have  been  backward  in  this  matter 
to  change  their  policy.  We  think  that  this  subject  should  receive  suffi- 
cient attention  at  the  present  meeting  of  the  Association  so  that  the 
judgment  expressed  may  be  some  guide  to  Congress  and  to  the  State 
Legislatures  as  to  their  duty  in  this  connection. 

Some  of  the  elements  of  the  steel  car  problem  are  stated  in  the  fol- 
lowing extract  from  the  report  of  the  Public  Service  Commission  of 
New  York,  Second  District,  in  connection  with  its  investigation  of 
the  rear-end  collision  at  Corning  on  the  Delaware,  Lackawanna  and 
Western  Railroad  July  4,  1912. 

"Steel  cars  certainly  appear  to  afford  additional  protection  to  life  in  accidents 
of  this  character,  but  there  is  room  for  discussion  of  their  value  as  compared 
with  wooden  cars  having  steel  underframes.  Further  and  exhaustive  examina- 
tion oi  this  matter  is  imperatively  demanded.  A  large  amount  of  progressive 
work  has  been  done  in  this  country  in  the  construction  of  wooden  cars,  through 
close  coupling,  vestibules,  and  strong  platforms,  to  reduce  the  danger  in  collision 
or  derailment.  The  construction  of  American  wooden  cars  appears  to  be  far 
superior  in  safety  to  the  passenger  cars  used  in  England  or  in  Europe  generally, 
and  the  efforts  to  afford  safety  and  comfort  in  the  car  construction  of  this  country 
as  compared  with  foreign  practice  is  indicated  by  the  great  weight  of  American 
equipment  in  proportion  to  passengers  carried. 

The  indications  are,  we  think,  that  the  use  of  steel  cars  will  increase  rapidly 
in  this  State  through  the  ordinary  processes  of  addition  and  replacement,  and 
through  the  necessities  of  electric  operation  in  tunnels  such  as  those  at  New  York. 

It  is  true  that  the  recent  derailment  at  Westport,  on  the  New  York,  New  Haven 
and  Hartford  railroad,  again  forcibly  renews  attention  to  this  matter;  never- 
theless, as  far  as  we  understand  the  circumstances  of  that  accident,  the  more 
important  question  to  be  considered  is  the  same  as  in  the  accident  under  dis- 
cussion :  that  is,  what  can  be  done  to  prevent  similar  accidents  through  improved 
signaling  and  by  securing  constant  observance  of  signals  by  all  locomotive 
engineers.  There  are  of  course  other  questions  of  weight  which  must  not  be 
overlooked. 
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The  enormous  cost  which  would  be  required  to  replace  the  present  equipment 
of  wooden  cars  in  advance  of  the  natural  movement  in  that  direction,  coupled 
as  it  would  be  more  or  less  with  a  diversion  of  funds  needed  for  the  prevention 
of  accidents,  to  a  purpose  that  only  minimizes  the  effect  of  accidents  which  ought 
not  to  have  occurred,  is  one  of  the  considerations  to  be  given  proper  weight  in 
the  study  and  investigation  which  we  strongly  favor. 

Though  an  all  steel  car  train  may  be  desirable,  and  all  steel  car  trains  on 
some  roads  are  run  doubtless  for  the  purpose  of  adding  safety,  it  is  quite 
another  thing  to  require  that  a  carrier  shall  not  use  steel  cars  except  where  all 
other  cars  in  its  train  are  of  that  description.  Mr.  Buchanan's  recommendation 
in  that  respect  is  therefore  not  accepted.  We  think  two,  or  perhaps  three,  steel 
cars  at  the  rear  of  a  train  might  afford  much  protection ;  or  even  one  such  car, 
depending  upon  the  severity  of  impact  in  a  collision.  A  single  steel  car  at 
the  head  of  the  train  at  Westport  would  probably  have  prevented  the  fire  which 
destroyed  the  wooden  cars. 

In  the  latter  connection,  it  should  be  considered  that  an  enormous  amount  of 
money  has  been  expended  by  the  railways  to  diminish  the  fire  risk  through  the 
equipment  of  practically  all  cars  with  steamheating  appliances,  and  the  use  of 
safe  methods  of  lighting.  The  separation  of  the  fire  in  the  locomotive  from 
the  nearest  car  by  the  steel  tender  which  is  at  least  partly  filled  with  water,  Is 
ordinarily  a  fire  protection  of  great  value.  The  whole  subject  is  one  which 
requires  much  more  careful  investigation  than  has  yet  been  given  to  it  before 
any  governmental  action  would  be  warranted.  Our  study  of  the  present  accident 
renews  the  conviction  that  the  question  of  supreme  importance  now  is  how  to 
prevent  accidents  of  this  character  rather  than  merely  to  minimize  the  effect  of 
such  accidents  by  replacing  equipment  which  is  already  much  heavier,  stronger, 
and  more  costly  than  that  used  in  other  countries." 

Views  decidedly  in  contrast  with  those  above  quoted  from  the  New 
York  Commission  are  stated  in  the  following  extract  from  a  letter  by 
Chairman  Clark  of  the  Interstate  Commerce  Commission,  and  a 
member  of  this  committee. 

"Tf  a  meeting  of  this  committee  had  been  held  T  am  sure  T  should  have  been 
disposed  to  urge  consideration  and  treatment  of  the  subject  of  steel  cars  in  the 
report.  Our  Commission  has  officially  expressed  the  view  that  from  a  given 
reasonable  date,  which  would  permit  completion  of  cars  under  construction,  no 
new  cars  should  be  put  in  passenger  service  except  all-steel  cars,  and  that  from 
some  reasonable  later  date,  no  cars,  except  all-steel  cars,  should  be  used  in 
passenger  train  service. 

"Investigation  of  wrecks  which  we  have  conducted  have  impressed  us  strongly 
with  the  conviction  that  steel  passenger  train  equipment  affords  better  protection 
to  passengers  than  has  ever  been  afforded  by  any  other  equipment. 

"I  feel,  therefore  that  the  report  of  this  committee  would  be  incomplete  without 
some  such  expression." 

We  think  that  above  quotations  may  indicate  sufficiently  the  points 
upon  which  discussion  in  this  matter  should  center.  Probably  the 
main  question  on  which  we  should  express  our  views  is  whether  in- 
creased expenditures  should  be  made  for  steel  cars  for  the  purpose  of 
minimizing  the  effect  of  collisions  and  derailments,  or  whether  such 
improvement  funds  as  are  available  should  be  primarily  devoted  to 
improvements  in  track,  signalling,  and  increased  supervision  with  a 
view  to  the  prevention  of  this  class  of  accidents.  It  is  also  advisable 
to  consider  the  subject  with  a  view  to  forming  a  judgment  as  to 
whether  the  situation  has  reached  a  sufficiently  critical  stage  to  de- 
mand increased  expenditures  for  all  of  the  improvements  indicated 
above. 
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It  appears  to  be  clear  from  an  examination  of  the  accident  records 
that  the  most  important  class  of  accidents  which  have  led  to  the  de- 
mand for  steel  cars  has  been  rear-end  collisions.  Much  attention 
has  been  given  by  some  of  the  Commissions  to  the  prevention  of  this 
class  of  accidents.  It  appears  to  be  clear  that  the  most  important 
elements  in  this  connection  are  the  signalling  system,  the  apprecia- 
tion and  devotion  to  duty  of  engine  and  train  men,  and  the  selection, 
instruction  and  discipline  of  these  men.  We  think  it  will  be  ad- 
mitted that  most  of  the  recent  accident  records  indicate  the  possibility 
of  improvement  in  one  or  more  of  these  directions. 

The  principal  accident  now  in  mind  is  probably  the  rear-end  col- 
lision on  the  New  Haven  Kailroad  in  Connecticut.  In  this  case  de- 
fects appear  from  the  investigation  to  have  developed  under  most  of 
the  heads  above  noted.  A  principal  cause  of  the  accident,  however, 
appears  to  have  been  the  operation  of  following  sections  of  fast  trains 
too  closely  together  for  safety.  This  resulted  from  the  absence  of 
distant  signals.  It  is  safe  to  say  that  distant  signals  will  invariably 
be  used  under  similar  conditions  in  the  future,  that  trains  will  there- 
fore be  automatically  spaced  farther  apart,  and  that  the  chances  of  ac- 
cident will  be  correspondingly  reduced. 

Even  with  distant  signals  in  use,  however,  a  condition  of  more  or 
less  danger  may  arise  where  fast  trains  are  operated  under  minimum 
headway.  This  condition  is  described  in  the  following  extracts  from 
a  letter  to  a  prominent  air  brake  expert  and  his  reply. 

"We  are  much  interested  not  only  in  the  shortest  distance  in  which  a  train 
can  be  stopped,  but  also  in  the  distances  which  would  obtain  under  average 
conditions.  As  we  look  at  it,  safety  precautions  and  signalling  systems  must  be 
planned  on  the  basis  of  the  worst  conditions  rather  than  the  best,  and  I  sometimes 
think  that  serious  mistakes  are  likely  to  be  made  by  neglecting  to  consider  the 
additional  braking  distance  which  is  required  in  cases  where  slack  is  not  closely 
adjusted,  where  one  or  more  cars  in  the  train  are  cut  out  because  of  defective 
brake  apparatus,  or  in  which  trains  may  be  heavily  loaded  with  mail  and  express 
and  therefore  have  a  reduced  proportion  of  their  weight  braked. 

"We  have  been  greatly  interested  also  in  the  possible  effect  of  a  service  application 
upon  an  attempt  almost  immediately  following  to  make  an  emergency  application, 
and  we  would  like  very  much  to  know  from  you  what  can  be  done  with  present 
braking  apparatus  in  this  connection.  Please  consider  the  following  possible 
condition. 

"Assume:  (i)  The  ordinary  automatic  signalling  system  with  blocks  about  a  mile 
apart,  the  signals  electrically  connected  for  home  and  distant  indication  as  usual; 
(2)  That  two  sections  of  a  fast  train  are  running  as  close  together  as  the  signals 
permit  and  the  second  section  is  gaining  on  the  first ;  (3)  That  the  first  section 
breaks  down  in  such  manner  that  the  rear  end  is  only  a  few  feet  beyond  the  home 
signal. 

"Under  these  conditions  the  engineer  of  the  second  section  approaches  the  dis- 
tant signal  at  high  speed,  possibly  as  great  as  80  miles  an  hour.  He  sees  the  caution 
indication  and  would  naturally,  we  suppose,  shut  off  and  make  a  service  application 
of  the  brakes.  About  a  half  a  minute  later  he  will  probably  see  the  full  stop  signal 
immediately  in  the  rear  of  the  first  section,  and  will  attempt  to  make  an  emergency 
application.  As  we  understand  it  this  attempt  will  in  many  cases  fail  because  of 
his  previous  service  application,  and  the  result  will  be  a  service  stop.  We 
question  under  these  conditions  whether  the  stopping  distance  might  not  be  so 
long  as  to  make  a  rear-end  collision  possible. 
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"We  think  that  you  will  agree  with  us  that  under  conditions  as  outlined  above 
flagging  is  practically  no  safeguard  whatever,  as  it  would  be  impossible  for  the 
flagman  to  get  back  far  enough  to  accomplish  anything.  The  principal  safeguard 
would  appear  to  be  the  distant  signal  set  at  caution  and  its  effect  upon  the  engineer 
in  causing  him  to  shut  off  and  apply  the  brakes  promptly. 

''In  case  the  distant  signal  indication  is  omitted  entirely,  which  appears  to  have 
been  the  case  in  a  recent  collision,  trouble  appears  to  be  invited,  as  the  engineer 
has  no  adequate  warning  under  limiting  conditions  of  -the  section  in  advance." 

"Your  letter  of  the  rath  inst.  opens  up  the  question  of  inspection,  maintenance 
and  the  reasonableness  of  expecting  100%  efficiency  on  the  part  of  all  operatives 
directly  concerned  in  the  handling  of  trains  over  the  road.  These  are  matters  which 
certainly  require  consideration,  especially  on  the  part  of  those  primarily  responsible 
for  the  safety  of  railroad  traffic. 

"It  has  been  our  constant  aim  for  some  years  past  (and  a  measure  of  success  has 
been  attained  only  after  the  most  arduous  efforts  and  almost  unlimited  expense) 
to  keep  abreast  of  the  increasing  demands  for  brake  apparatus,  which  will  eliminate 
or  minimize  the  effect  of  the  human  element.  One  feature  to  which  we  have  given 
particular  attention  is  that  of  obtaining  an  emergency  application  after  a  partial  or 
full  service  application  is  completed,  as  mentioned  in  your  letter. 

"With  the  triple  valves  in  common  use  in  steam  railroad  service,  previous  to 
1909,  no  increased  stopping  power  could  be  obtained  by  making  an  emergency  appli- 
cation after  a  full  service  application.  Only  on  reductions  less  than  about  10  Ibs. 
could  anything  be  gained  by  moving  the  brake  valve  handle  to  emergency  position, 
instead  of  allowing  it  to  remain  in  service  position. 

"But  the  PC  equipment,  developed  during  the  Toledo  Tests  of  1909,  and  all 
subsequently  developed  apparatus,  has  been  so  constructed  that  the  engine  man  can 
always  obtain  full  emergency  braking  power  at  any  time ;  no  matter  what  sort  of, 
or  how  closely,  a  service  application  may  have  preceded. 

"You  are  no  doubt  familiar  with  the  report  of  the  Public  Service  Commission, 
First  District  of  New  York,  covering  a  series  of  brake  trials  on  the  Brooklyn  Union 
Elevated  Ry.  in  December,  1908,  in  which  tests  a  valve  device  enabling  an  emergency 
application  to  be  obtained  at  any  time  was  given  its  first  public  trial.  We  quote 
two  paragraphs  from  the  conclusions  and  recommendations  of  this  report. 

'This  bureau  insists  that  too  much  stress  can  hardly  be  laid  upon  the  value  of  an  ability  to 
pass  from  as  high  a  "service"  application  as  may  be  possible  into  "emergency"  without  the 
critical  loss  of  time  and  of  braking  effort  involved  in  the  first  releasing;  for,  occasions  demand- 
ing emergency  application  are  more  apt  to  arise  at  the  approach  to  stations,  to  curves  and  to 
signals  than  at  other  times,  and  then  a  train  is  more  likely  than  not  to  be  under  brakes.' 

#  *  # 

'RECOMMENDED.  That  it  may  be  required  that  emergency  applications  be  directly  obtain- 
able from  as  considerable  a  service  application  as  the  state  of  the  art  may  show  to  be  possible." 

"The  above  conclusions  and  recommendations  influenced  us  to  give  particular 
attention  to  this  feature  of  all  brakes  for  high  speed  service  and  such  a  feature  has 
been  incorporated  in  all  of  our  improved  types  of  brake  equipment  for  such  service 
designed  since  that  time. 

"In  cases  of  trains  under  such  close  headway  as  in  the  illustration  cited  by  you, 
the  ability  to  obtain  full  emergency  braking  force  during  or  after  a  service  applica- 
tion would  certainly  afford  greatly  increased  safety.  It  will  be  absurd,  however, 
to  expect  that  any  degree  of  protection  or  effectiveness  in  a  brake  apparatus  will 
be  sufficient  to  absolutely  forestall  the  possibilities  of  occasional  combinations  and 
lapses  in  human  judgment  and  skill." 

In  some  cases  effort  has  been  made  to  improve  the  conditions  above 
indicated  by  the  use  of  the  overlapping  system  of  signals.  The  most 
notable  instance  in  regular  railroad  service  is  the  practice  of  the  Fort 
Wayne  Lines  of  the  Pennsylvania  System.  The  signals  on  this  rail- 
road are  so  arranged  that  each  train  is  protected  by  two  stop  signals 
and  one  caution  signal.  An  additional  block  is  therefore  provided 
as  a  space  interval  above  that  used  in  the  ordinary  automatic  signal- 
ling system.  An  investigation  of  the  signal  system  of  the  Fort  Wayne 
Lines  has  just  been  made  by  an  engineer  for  the  Second  District 
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Public  Service  Commission  of  New  York,  and  he  advises  that  it  is 
operating  satisfactorily  and  is  considered  by  the  officers  of  the  Fort 
Wayne  Lines  to  be  of  decided  value  in  prompting  safety,  and  to  have 
had  a  material  effect  in  reducing  the  number  of  rear-end  collisions.  It 
is  understood  that  this  "overlapping"  system  of  signals  reduces  the  ca- 
pacity of  the  line  through  the  fact  that  trains  are  automatically  spaced 
farther  apart  than  in  ordinary  signalling,  but  it  is  thought  that  the 
increase  in  safety  more  than  compensates  for  this  reduction  of  capacity. 
Prominent  officers  of  the  line  state  that  the  increased  protection  of 
trains  afforded  by  this  signal  system  bas  an  important  effect  in  reduc- 
ing the  strain  under  which  the  operating  officers  have  been  working, 
and  that  a  return  to  the  ordinary  system  would  not  be  considered. 

It,  however,  appears  to  be  the  fact  that  the  majority  of  operating 
men  and  signal  engineers  through  the  country  prefer  what  may  be 
called  the  standard  signalling  system,  and  believe  that  the  "overlap- 
ping" system  such  as  used  on  the  Fort  Wayne  does  not  materially  in- 
crease safety,  and  in  fact  has  a  tendency  to  encourage  lack  of  attention 
to  signals  by  engineers. 

The  above  discussion  is  given  not  with  the  purpose  of  indicat- 
ing any  opinion  on  the  part  of  members  of  the  committee,  but  to  show 
the  complex  considerations  which  enter  into  this  problem.  It  is 
therefore  submitted  that  much  study  and  investigation  must  be  made, 
and  that  all  the  elements  of  the  problem  must  be  considered  before 
important  action  on  this  subject  through  legislation  or  by  Commis- 
sion orders  can  be  safely  decided. 

JAMES  E.  SAGUE,  Chairman, 

E.  E.  CLAKK, 

W.  J.  WOOD, 

G.  W.  BISHOP, 

FEANK  AVENT, 

J.  A.  KNOTT, 

W.  H.  MANN. 

REPORT  OF  COMMITTEE  ON  RATES  AND  RATE  MAKING. 

The  PRESIDENT.  The  Secretary  has  a  statement  with  reference  to 
the  report  of  the  Committee  on  Rates  and  Rate  Making. 

The  SECRETARY.  The  Chairman  of  the  Committee  on  Rates  and 
Rate  Making,  Mr.  McKnight,  of  Arkansas,  has  sent  to  the  Secretary 
a  paper  on  that  subject,  and  another  member  of  the  Committee,  Mr. 
Hillyer,  of  Georgia,  has  also  sent  in  a  paper.  I  have  those  papers 
here.  There  is  no  report  presented  as  a  committee  report.  They  are 
the  individual  papers  of  two  members  of  that  committee.  I  move  that 
they  be  received  and  printed  in  the  record. 
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Mr.  KILPATRICK,  of  Illinois.     I  second  that  motion. 
The  motion  was  unanimously  agreed  to. 
Mr.  McKnight's  pape*  is  as  follows : 

The  rate  in  effect  to  at  least  75  per  cent,  of  the  towns  of  the  United 
States  governs  the  commercial  importance  of  that  town,  or,  in  other 
words,  its  destiny  depends  upon  its  transportation  facilities  and  rates. 
The  great  trade  centers  of  our  country  were  once  only  to  be  found 
upon  navigable  waters  as  this  was  the  mode  of  transportation,  but  not 
so  to-day  with  recently  located  towns  as  water  rates  no  longer  govern. 

BASIS  FOR  RATES. 

What  is  a  fair  basis  for  making  rates  is  the  question 
now  being  asked  by  all  rate  making  bodies.  If  rates  are 
made  so  as  to  give  a  fair  return  upon  the  investment  with  no  re- 
gard to  competition  new  roads  building  into  new  large  centers  where 
terminals  are  expensive  and  all  material,  as  well  as  labor,  is  much 
higher  than  when  older  roads  were  built,  would  put  rates  so  high  the 
new  enterprise  would  get  no  business.  Then,  again,  at  what  time  is 
the  value  of  this  property  considered,  at  the  time  the  road  was  built 
or  at  the  present  value  ?  In  all  the  states  land  has  advanced  materially 
within  the  past  decade  and  land  owners  no  longer  donate  to  public 
utilities  as  was  once  the  practice.  There  has  recently  been  built  in 
our  section  several  pieces  of  railroad  by  large  interests  and  they  no 
longer  ask  donations  from  either  the  towns  or  the  individuals,  while, 
we  have  one  extensive  system  in  our  section  that  if  in  making  rates, 
we  took  into  consideration  the  cost  at  time  of  building  and  cost  at 
present,  there  would  be  a  wide  difference,  and  if  both  public  and  pri- 
vate donations  were  eliminated  at  the  present  price  of  the  property, 
there  would  be  but  little  left  on  which  to  base  a  rate.  However,  most 
state  and  national  officers  of  to-day  consider  the  present  value  of  the 
property  regardless  of  how  obtained  to  be  a  fair  basis  for  rate  making, 
and  as  a  general  rule,  this  is  correct  as  good  farming  belts  or  valua- 
ble timber  lands  are  as  a  rule  the  most  economical  through  which  to 
build,  and  are  naturally  the  places  selected  by  capital.  Eate  makers 
should  not  necessarily  be  rate  lowers,  but  rate  adjusters,  and  in  many 
cases,  this  requires  a  good  deal  of  investigation.  It  is  true  that  there 
are  some  rates  too  low,  and  others  are  too  high,  but  the  real  dangerous 
rate  is  the  one  in  the  dark,  which  catches  the  shipper  unawares.  He 
has  a  commodity  to  sell  and  in  seeking  a  market  he  fails  to  make  in- 
vestigation of  the  rate,  or,  doubtless,  if  he  gets  what  he  thinks  is  the 
rate  before  shipping,  he  is  very  much  surprised  when  he  comes  to  set- 
tle his  freight  bill  and  finds  it  to  be  almost  twice  what  he  had  expected 
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to  pay,  and  as  the  price  of  his  commodity  was  based  on  his  freight 
rate,  he  must  in  many  instances,  not  only  give  up  his  profit,  but  his 
goods  as  well ;  one  dangerous  feature  of  allowing  the  railroad  companies 
to  make  their  own  rates  is  that  they  will  encourage  shippers  to  invest  on 
their  line  and  when  they  conclude  they  have  located  all  they  can,  they 
then  advance  the  rate  just  as  they  are  now  trying  to  do  in  the  lumber 
producing  states.  They  seem  to  sympathize  with  their  so  called,  con- 
necting tap  lines,  but  at  the  same  time,  seem  to  very  much  enjoy  the 
increase  of  from  one  to  four  cents  per  hundred  weight  in  the  rate, 
they,  themselves  getting  the  division  formerly  going  to  the  little  road. 


INTER  AND  INTRA-STATE  RATES. 

In  making  intra-state  rates,  or  local  rates,  the  distance  tariff  is 
preferable  to  blanket  rates  or  group  rates,  as  most  local  conditions 
are  similar,  while  in  making  rates  covering  long  hauls  it  is  quite  dif- 
ferent as  commodities  produced  in  one  section  of  the  country  are 
needed  in  other  sections  to  compete  with  those  arriving  from  more 
distant  sections,  or  even  in  some  instances,  from  foreign  countries. 

INTEREST  MADE  RATES. 

Some  of  the  cheapest  rates  are  those  made  by  the  roads  where  the 
same  stockholders  own  both  the  commodity  and  the  transportation  fa- 
cilities. I  have  known  one  instance  where  a  railroad  company  had  a 
rate  of  50  cents  per  car  for  logs  to  a  certain  mill  some  distance  away, 
but  if  others  desired  logs  moved,  they  required  4^/2  cents  per  cwt. ;  in 
another  instance,  a  large  railroad  company  applied  to  a  Railroad  Com- 
mission for  permission  to  put  in  a  rate  of  75  cents  per  ton  on  coal  for 
a  distance  of  175  miles,  and  when  investigation  was  made,  the  inter- 
ested railroad  company  owned  not  only  the  mines  in  operation  in  the 
coal  belt  of  that  section,  but  also  held  mineral  rights  on  all  lands  avail- 
able, and  their  desire  to  get  immediate  returns  upon  their  investment 
made  this  very  low  rate  in  order  to  reach  a  place  of  consumption. 

This  is  one  very  dangerous  way  of  allowing  rates  made  as  all  chance 
for  competition  is  cut  out.  Evidently  the  interest  of  the  carrier,  and 
the  interest  of  the  commodity  carried  except  such  as  they  themselves 
use,  in  construction  and  operation,  should  be  divorced.  Usually  such 
commodities  as  are  manufactured  or  extensively  used  by  large  interests 
carry  a  very  low  rate.  Whether  this  is  due  to  extensive  agitation  on 
their  part  or  to  preferential  favors  on  the  part  of  the  carriers  is  not 
known.  We  are  told  by  those  who  make  the  rates  for  the  roads  that 
the  value  of  the  article  carried,  its  destructibility  or  liability  to  dam- 
age, its  bulk  and  compared  with  weight  make  up  the  principal  reasons 
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for  a  rate,  but  when  we  compare  these  rates,  this  theory  also  falls  and 
the  only  thing  that  can  be  said  of  the  reason  a  rate  is  made  as  it  is,  is 
that  it  will  bear  this  rate,  and,  as  they  often  express  it,  who  can  find  the 
rate  on  a  single  can  of  corn  moving  in  a  car  of  canned  goods,  or  who 
would  be  affected  by  a  raise  in  this  rate. 

EXCUSE  OF   CAERIEES. 

Carriers  as  a  rule  have  a  very  poor  excuse  for  many  of  the  things 
done  by  them  and  they  spend  more  to  complicate  and  cover  up  defects 
than  such  things  profit  them.  For  instance,  some  interested  party  will 
ask  for  a  rate  to  certain  points,  and  get  the  rate  desired,  but  because 
the  car  moved  to  some  other  point,  not  more  distant,  nor  more  expensive 
to  handle,  but  because  of  their  failure  to  have  rate  fixed  before  car 
moves,  the  shipper  waked  up  to  find  that  the  only  rate  to  this  particu- 
lar point  is  covered  by  the  sums  of  locals  and  is  all  the  way  from  25 
to  50  per  cent,  higher  than  the  rate  to  the  other  point.  Then,  again, 
to  whom  can  he  apply  for  a  rate  to  be  sure  that  such  rate  will  govern. 
The  Interstate  Commerce  Commission  has  said,  ancl,  I  think  after 
studying  same,  has  given  a  plausible  reason  for  such  ruling,  that  not 
the  rate  quoted  but  the  rate  shown  by  the  tariff  must  govern.  In  some 
cases  even  the  Traffic  Manager  quotes  a  rate  and  afterwards,  under  the 
ruling,  must  ignore  same,  and,  invariably,  the  rate  is  a  higher  one.  It 
is  the  opinion  of  the  writer  that  this  evil  should  be  remedied  in  some 
way  as  the  carriers  too  often  take  advantage  of  this  ruling  to  get  traffic 
and  afterwards  deprive  the  shipper  of  not  only  his  profits,  but,  in  many 
instances,  of  the  entire  shipment. 

APPLICATION   OF  KATES. 

One  of  the  most  important  things  in  the  application  of  class  rates 
is  the  classification  as  a  very  small  change  often  makes  a  very  wide 
difference.  The  tariffs  simply  refer  to  some  volume  containing  the 
classification,  which  the  shipper  cannot  secure  without  much  time  and 
some  expense,  then,  he  is  confronted  with  many  exceptions  and  rules 
as  well  as  having  to  ascertain  to  what  particular  territory  his  classi- 
fication is  applicable.  All  this  requires  time  and  thought,  which  the 
average  shipper  cannot  take  time  to  give.  Another  important  factor 
in  the  application  of  a  rate,  especially  on  C.  L.  freight,  is  the  mini- 
mum. Very  often  we  find  this  placed  so  high,  if  left  to  the  carrier, 
that  it  can  never  be  reached  by  even  the  most  careful  loader.  This  is 
wrong  if  for  no  other  reason  than  it  displeases  the  shipper  as  he  feels 
that  he  is  paying  for  something  he  is  not  getting. 
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WATER  COMPETITION  RATES. 

In  many  places  throughout  the  south  we  have  what  is  called 
"Water  Competition  Kates."  While  in  fact,  boats  do  not  enter  into  the 
traffic  at  all.  All  this  should  be  eliminated,  especially  where  the  bur- 
den must  be  borne  by  the  more  unfortunate  who  live  along  the  railroad 
that  runs  to  these  so  called  river  points.  In  order  for  a  common  carrier 
to  charge  more  for  traffic  to  an  intermediate  point  than  to  a  point  be- 
yond, there  should  be  very  strong  evidence,  and,  in  fact,  when  it  is 
done  one  community  must  suffer  for  upbuilding  of  its  more  fortunate 
neighbor,  whose  merchants  give  them  the  "horse  laugh"  when  they 
even  talk  of  competing. 

TECHNICALITIES. 

Speaking  of  these  technicalities  in  freight  rates,  why  should  an  in- 
terstate rate  be  higher  than  an  intra-state  rate  under  similar  circum- 
stances ?  Could  an  imaginary  line  have  any  effect  upon  the  cost  of 
transportation?  Still  the  roads  are  taking  the  advantage  of  this  tech- 
nicality although  all  of  the  haul  except  a  few  feet  is  within  the  state 
and  often  both  the  place  of  origin  and  destination.  Regulating 
Boards  should  have  the  power  to  govern  according  to  the  material  part 
of  the  haul.  If  the  greater  mileage  was  within  a  certain  state  and 
both  the  place  of  origin  and  destination  within  said  state,  the  Com- 
mission of  that  state  should  have  jurisdiction,  but  where  the  originat- 
ing point  is  in  one  state  and  the  delivering  point  in  another  state,  the 
Interstate  Commerce  Commission  should  have  jurisdiction. 

SEPARATE  REPORT  SUBMITTED  !BY  GEORGE    HILLYER,  VICE-CHAIRMAN 

RAILROAD  COMMISSION  OF  GEORGIA   AS  A   MEMBER 

OF  COMMITTEE  ON  RATES  AND  RATE  MAKING. 

Complying  with  suggestion  from  Commissioner  Wm.  F.  McKnight, 
Chairman  of  the  Committee  on  Rates  and  Rate  Making,  having  now 
before  me  the  first  draft  of  the  report  contemplated  to  be  submitted  by 
him  at  the  next  meeting  of  the  National  Association  of  Railway  Com- 
missioners, I  beg  to  say: 

That  I  think  the  form  and  matter  of  the  report  as  prepared  by  Com- 
missioner McKnight  is  a  very  forceful  and  useful  document.  It  is 
full  of  suggestions  as  to  points  of  difficulty  in  railway  management 
and  the  duty  of  Railroad  Commissions  touching  the  problems  in  ques- 
tion. I  am  free  to  say  that  where  he  suggests  remedies,  I  agree  with 
him;  and  where  no  remedy  is  suggested,  I  think  it  is  just  because  ex- 
perience and  human  foresight  has  not  yet  evolved  or  discerned  the 
proper  remedy  to  be  applied  in  each  and  every  particular  instance. 
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For  my  own  part,  I  am  firmly  convinced  that  the  primary  cost  of 
construction  and  equipment  of  every  railroad  is  necessarily  controlling 
in  arriving  at  the  basis  on  which  rates  should  be  constructed.  Calcu- 
lating the  net  return  on  that  primary  cost  of  somewhere  around  eight 
per  cent.,  this  will  be  the  dividend  which  the  company  is  entitled  to 
make.  In  order  to  protect  that  dividend,  allowance  should  be  made  for 
taxes  and  other  newly  accruing  expenses.  The  rate  should  be  reason- 
able and  amply  sufficient  to  pay  all  such  additional  expenses  every 
year,  so  as  to  protect  the  dividend  and  allow  that  to  the  company, 
where  business  justifies  it,  over  and  above  all  taxes  or  other  expenses, 
as  here  stated.  It  would  not  be  right  to  allow  the  company  to  make 
a  dividend  on  enhancement  of  terminals  in  full,  or  other  investments. 
It  usually  happens,  in  fact  I  may  say  quite  universally  happens  in 
practice,  that  the  terminals  are  bought  and  improved  cheaply,  when 
the  railroad  is  first  built.  The  city  or  town  rapidly  grows  up  around 
the  terminals  and  values  are  greatly  enhanced.  Those  who  built  up 
the  towns  at  or  near  the  terminals,  took  the  risk  and  were  liable  to 
lose  everything  in  case  their  investment  proved  unprofitable.  They 
were  private  individuals  and  acted  on  their  own  judgment,  without 
any  franchises,  and  without  owing  public  service.  The  railroad  com- 
pany is  itself  a  highway  and  public  institution  and  enjoys  its  fran- 
chises and  legal  protection.  But  it  is  not  entitled — certainly  not  en- 
tirely and  fully  entitled — to  make  profits  upon  a  capitalization  based 
on  full  enhanced  values.  Possibly  some  allowance  should  be  conser- 
vatively made  on  the  principle  of  enhanced  value,  but  this  should  be 
carefully  guarded  so  as  not  to  become  unreasonable  or  oppressive. 

The  value  of  terminals  and  of  any  other  physical  property  of  a  rail- 
road is  correlative  to  the  rate.  If  it  costs  one  million  dollars  to  build 
a  railroad,  then  it  is  a  matter  of  simple  calculation  to  determine  or  to 
ascertain  by  experience  as  the  years  go  by  what  rate  in  freights  and 
passage  will  net  eight  per  cent,  on  that  million  dollars,  and  the  prop- 
erty continues  to  be  stocked  or  capitalized  at  one  million  dollars.  But 
suppose  these  rates  are  double,  the  expense  of  operation  remains 
measurably  the  same,  the  net  profits  of  the  company  then  rise  to  pos- 
sibly 24  per  cent,  on  one  million  dollars.  If  the  problem  remains  fixed 
and  permanent  at  that  figure,  immediately  it  would  be  said  that  the 
property  itself  has  increased  300  per  cent,  in  value,  without  the  company 
having  expended  anything  for  additional  property  or  equipment.  It 
is  unreasonable  in  such  a  case  to  make  matters  balance  simply  by  in- 
creasing the  capital  on  paper  to  three  million  dollars,  and  make  the 
public  pay  a  rate  and  hold  it  to  be  legal  for  the  public  to  pay  a  rate 
of  8  per  cent,  on  that  merely  supposed  value.  The  same  process  of 
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inflation  could  be  repeated  again  and  again  and  without  limit.  The 
only  safe  rule  is  that  of  having  regard  to  the  original  or  first  cost  in 
every  instance  as  the  basic  principle  in  making  rates. 

One  of  the  most  difficut  features  in  the  problem  of  rates  which  is 
being  developed  as  time  goes  by,  is  found  in  connection  with  what  is 
called  basic  points.  It  would  seem  to  be  almost  or  quite  impossible  to 
lay  down  any  fixed  or  iron-clad  rule  on  this  subject.  Each  case  and 
each  locality  must  be  judged  of  by  itself,  and  the  only  safe  rule  is  to  deal 
with  each  locality  or  situation  in  the  light  of  experience  as  facts  or  re- 
sults are  there  developed  in  practice.  It  is  to  be  hoped  that  by  letting 
the  case  alone  as  far  as  possible  in  individual  localities  and  letting  the 
problem  deal  with  itself,  here  and  there  under  its  own  pressure,  in 
very  many  instances  business  and  public  feeling  will  adjust  themselves, 
and  it  may  be  settled  down  with  approximately  if  not  exactly  the  right 
conclusion,  without  interference  by  the  Commission  or  any  legal 
authority. 

REPORT  OF  THE  COMMITTEE  ON  COMPLIMENTARY  RESOLUTIONS 
AND  THE  COMMITTEE  ON  MEMORIALS. 

The  PRESIDENT.  Mr.  Thorne,  the  Committee  on  Valuation  has  al- 
ready reported,  has  it  not? 

Mr.  THORNE,  of  Iowa.     Yes. 

The  PRESIDENT.  The  next  Committee  is  the  Committee  on  Compli- 
mentary Kesolutions,  which  Committee  was  appointed  on  Monday 
morning.  While  we  are  waiting  for  that  report  we  can  call  for  the 
report  of  the  Committee  on  Memorials,  of  which  Mr.  Staples  is  Chair- 
man. Both  these  committees  were  appointed  Monday  forenoon. 

Mr.  THORNE,  of  Iowa.  Mr.  President,  in  my  remarks  concerning 
classification  I  had  intended  to  refer  to  Mr.  Williamson.  He  has  com- 
piled a  method  or  plan  of  simplifying  the  printing  of  tariffs,  and  copies 
have  been  distributed  on  the  chairs  here,  showing  the  forms  that  he 
has  devised.  I  told  him  that  I  would  introduce  a  resolution  allowing 
him  ten  minutes  to  explain  his  proposition  to  us.  I  think  it  is  very 
significant  and  suggestive;  but  he  has  stated  that,  because  of  our 
limited  time,  he  would  prefer  not  to  address  you,  but  that  he  would  be 
glad  to  correspond  with  the  different  commissions,  and  especially  with 
the  committee.  I  desire  to  recommend  heartily  your  serious  considera- 
tion of  Mr.  Williamson's  proposition.  He  is  a  personal  acquaintance 
of  mine,  and  I  have  great  confidence  in  his  judgment  and  in  his  sug- 
gestions. 

The  SECRETARY.  If  it  is  satisfactory  to  the  members  of  the  con- 
vention, the  Chairman  of  the  Committee  on  Memorials  and  the  Chair- 
man of  the  Committee  on  Complimentary  Resolutions  will  prepare  re- 
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ports  and  send  them  to  the  Secretary  for  printing.     They  have  not  as 
yet  prepared  any  reports. 

SAFETY  APPLIANCE  TESTS. 

Mr.  KILPATRICK.  The  gentleman  who  represents  these  safety  de- 
vice appliances  that  are  being  tested  at  Pittsburgh  today  left  an  invita- 
tion here,  and  said  that  if  any  of  the  members  of  this  convention  cared 
to  go  by  way  of  Pittsburgh  on  their  way  home,  they  would  make  a  test 
for  their  benefit  tomorrow,  and  he  left  a  number  of  invitations  in  the 
hands  of  the  Secretary,  so  that  those  desiring  to  avail  themselves  of 
that  privilege  are  welcome  to  do  so. 

APPOINTMENT  OF  COMMITTEE  ON  EXPRESS  SERVICE  AND 
EXPRESS    RATES. 

Mr.  STAPLES,  of  Minnesota.  May  I  suggest  again,  for  fear  that 
anyone  has  forgotten  it,  that  every  Commission  should  submit  to  the 
Secretary  the  name  of  one  member  of  the  Express  Rate  and  Service 
Committee.  The  sooner  the  names  are  handed  in,  the  sooner  that  com- 
mittee can  be  organized. 

Mr.  HALL,  of  Nebraska.  May  I  ask  Mr.  Staples  what  was  done  in 
regard  to  the  representation  from  the  various  Commissions?  Was  it 
to  be  confined  to  the  Commissioners,  or  may  the  Commissions  suggest 
the  names  of  others  to  represent  them  ? 

Mr.  STAPLES,  of  Minnesota.  The  resolution,  as  finally  adopted,  pro- 
vided that  such  members  as  the  Commissions  might  choose  to  repre- 
sent them  might  be  selected  as  members  of  that  committee;  and  while 
it  did  not  give  such  representatives  authority  to  act,  they  were  to  be 
accorded  full  membership,  and  to  be  prepared  to  represent  the  senti- 
ments of  their  commissions.  Furthermore,  the  understanding  was,  of 
course,  that  any  report  this  committee  might  make- would  be  referred 
back  to  the  several  Commissions  for  consideration. 

Mr.  HALL,  of  Nebraska.  For  the  purpose  of  the  organization  of 
such  a  committee  I  suppose  I  may  take  the  responsibility  of  recom- 
mending the  representative  of  the  Nebraska  Commission,  and  I  shall 
be  pleased  to  do  so. 

INTRODUCTION  OF  NEW  OFFICERS 

The  Retiring  President  (Mr.  GOTHLIN),  Gentlemen,  this  is  a 
peculiarly  sad  moment  for  me.  I  have  been  a  member  of  this  organiza- 
tion now  for  seven  years,  and  each  year  I  have  looked  forward  to  com- 
ing back  and  renewing  the  attachments  and  the  genial  friendships  and 
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associations  that  I  have  had.  This  year  I  leave  you  without  that  ex- 
pectation. It  is  highly  improbable  that  I  shall  ever  be  in  the  work 
again.  I  have  enjoyed  to  the  full  the  work  of  this  Association,  and 
the  meeting  here  from  time  to  time  with  men  whom  I  respect,  and 
whose  acquaintance  is  profitable  and  pleasant.  However,  the  last  time 
must  come  in  the  life  of  everybody.  I  want  to  thank  the  members  and 
the  officers  for  the  very  kind  and  courteous  treatment  that  has  been 
accorded  to  me  during  the  time  I  have  had  the  privilege  of  presiding 
over  you,  and  it  is  now  my  very  great  pleasure  to  introduce  to  you 
your  new  President.  (Applause.)  In  tendering  this  gavel  to  Mr. 
Finn,  I  do  so  knowing  that  the  office  which  it  symbolizes  will  be  filled 
by  him  with  zeal  and  ability,  and  credit  to  him  and  to  the  organization 
he  represents.  (Applause.) 

The  Incoming  President  (Mr.  FINN).  Mr.  President,  and  gentle- 
men of  this  convention,  "the  things  we  have  we  prize  not  to  the  worth 
while  we  enjoy  them ;  but  being  lacked  and  lost,  why  then  we  rack 
the  value" ;  then  we  find  the  pleasure  that  possession  would  not  show 
us  while  it  was  ours.  Thus  it  usually  happens  that  the  merit  of  those 
with  whom  we  are  associated  is  not  appreciated  to  the  extent  that  it 
should  be  until  after  they  are  gone.  But  I  believe  I  can  truthfully  say 
that  the  merit  and  the  ability  of  my  predecessor  have  been  fully  rea- 
lized and  recognized  by  every  member  of  this  Association  (applause). 
In  the  statement  he  makes  that  he  will  possibly  not  be  with  us  again 
I  feel  a  sense  of  sorrow  and  regret  that  I  can  scarce  express.  For  aside 
from  honoring  him  as  a  capable  and  efficient  presiding  officer,  I  with 
many  of  you  have  grown  to  love  him  as  a  personal  valued  friend. 
(Applause). 

It  will  be  my  ambition  in  the  future,  as  nearly  as  my  capabilities 
will  permit,  to  endeavor  to  emulate  the  example  of  courtesy,  fairness, 
honesty  and  fearlessness  that  has  characterized  your  retiring  presiding 
officer.  In  assuming  this  responsible  position  I  wish  to  assure  you  that 
I  thoroughly  appreciate  its  gravity,  and  also  my  limitations.  But  the 
success  of  this  Association  does  not  depend  upon  its  President.  It  de- 
pends upon  the  earnestness  and  vigor  with  which  each  member  of  this 
Association  performs  his  part.  And  judging  from  the  past,  I  believe 
that  the  future  holds  for  this  Association  the  promise  of  great  success, 
and  that  we  have  in  store  for  us  one  of  the  greatest  futures  of  any  or- 
ganization in  the  country.  I  know  that  each  participant  has  done  his 
best,  and  has  attempted  to  serve  his  people,  his  state  and  his  country. 

I  thank  you,  gentlemen,  from  my  heart,  for  the  favor  which  you 
have  conferred  upon  me,  and  I  will  do  my  best  to  merit  the  honor  thus 
unworthilv  bestowed. 
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I  wish  now  to  present  to  you  your  First  Vice-President,  a  gentleman 
who  is  known  to  all  of  us,  whose  reputation  is  not  limited  to  his  native 
state,  but  is  nation-wide  and  deservedly  so,  Honorable  Clifford  Thorne, 
of  Iowa.  (Applause). 

Mr  TIIORNE.  Mr.  President,  I  am  not  going  to  detain  this  Associa- 
tion now.  I  thank  you  most  heartily  and  sincerely  for  the  honor 
which  you  have  conferred  upon  me.  (Applause.) 

The  PRESIDENT.  Gentlemen  of  the  Association,  I  desired  to  pre- 
sent to  you  your  Second  Vice-President,  Judge  Prentis,  of  Virginia. 
I  see  he  is  not  present  and  I  am  sorry  that  he  is  not  here. 

I  desire  next  to  introduce  to  this  convention  your  Secretary,  Mr. 
Connolly.  He  is  a  familiar  character  in  our  Association,  and  he  is 
necessary  to  us.  To  slightly  paraphrase  the  language  of  the  familiar 
song  "Like  a  baby  needs  its  mother,  that's  how  we  need  him." 

The  SECRETARY.  Gentlemen,  I  thank  you.  The  Secretary  has 
nothing  to  say,  except  to  thank  the  members  of  the  Association.  (Ap- 
plause). 

The  PRESIDENT.  I  next  introduce  to  you  our  Assistant  Secretary. 
Mr.  Kilpatrick,  who  has  grown  rich  out  of  the  emoluments  of  the 
lucrative  office  which  he  holds.  (Laughter.) 

Mr.  KILPATRICK.  Mr.  President  and  gentlemen,  I  will  not  inflict 
upon  you  a  speech  of  any  kind.  I  have  long  served  you  in  this  ca- 
pacity, any  your  President  has  told  you  that  I  have  grown  rich  in  the 
business,  so  there  is  nothing  more  for  me  to  say.  (Applause.) 

The  PRESIDENT.  Gentlemen,  personally  and  on  behalf  of  this  As- 
sociation I  desire  to  sincerely  thank  the  Interstate  Commerce  Commis- 
sion as  a  body,  and  each  of  its  individual  members,  for  the  courtesy 
and  kindness  they  have  shown  this  convention  while  we  have  been  in 
the  city  of  Washington.  We  have  a  high  regard  for  them,  personally 
and  collectively,  and  but  for  their  generosity  and  kindness  this  Associa- 
tion would  be  hampered  greatly  in  accomplishing  the  work  tliat  it  is 
undertaking. 

REPORT  OF  COMMITTEE  ON  COMPLIMENTARY  RESOLUTIONS. 

Mr.  ELMQUIST,  of  Minnesota.  Mr.  President,  a  few  moments  ago 
it  was  announced  that  the  Committee  on  Complimentary  Resolutions 
had  not  prepared  its  report,  but  that  it  would  be  filed  and  printed  in 
the  proceedings.  While  we  know  that  that  committee  will  perform 
their  work  well,  I  believe  this  convention  is  in  a  mood  at  this  time  to 
show  in  some  formal,  personal  way,  how  thoroughly  it  appreciates  the 
fair  manner  in  which  our  retiring  President  has  presided  over  the  de- 
liberations of  this  convention,  and  also  how  deeply  we  as  individuals 
appreciate  the  high  standard  of  efficiency  which  he  has  displayed  in 
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the  public  service,  and  the  splended  <|ii;ilitics  of  manhood  which  ho 
always  demonstrates  in  our  personal  contact  with  him.  I  therefore 
move  that  this  convention  by  a  rising  vote  extend  to  Mr.  Gothlin  our 
appreciation  of  his  services,  and  our  earnest  wish  for  his  success  in 
the  future. 

Mr.  THORNE,  of  Iowa.     I  second  that  motion. 

The  motion  was  unanimously  agreed  to  by  a  rising  vote. 

Mr.  STAPLES,  of  Minnesota.  If  there  are  any  members  here  who 
wish  to  have  included  in  the  report  of  the  Committee  on  Memorials  a 
reference  to  any  members  who  have  passed  away  and  have  been  lost 
to  this  world's  life,  I  as  Chairman  of  that  Committee  will  be  grateful 
to  them  if  they  will  send  me  the  information  by  mail. 

FINAL  ADJOURNMENT. 

Mr.  AITCHISON,  of  Oregon.    I  move  that  this  convention  adjourn. 
The  motion  was  agreed  to,  and  at  12.48  o'clock  p.  m.  the  convention 
adjourned  sine  die. 


CONSTITUTION 

OF  THE 

NATIONAL  ASSOCIATION  OF  RAILWAY  COMMISSIONERS,  ADOPTED  AT  SAN 
FRANCISCO,  CAL,  JUNE  1,  1901. 

I  \s  amended   October  8,   1907,  October  7   and  8,    1908,   Novembei    19,    1909,   November   17,    1910, 
November   21,    1912,   and   October    28   and   29,    1913.J 


I. — NAME. 

The  name  of  this  association  shall  be  "The  National  Association  of  llailway 
Commissioners,"  and  its  object  the  discussion  of  subjects  pertaining  to  the 
operation  and  supervision  of  railway  companies  and  other  public-service 
corporations. 

II. — MEMBERSHIP. 

Active  membership  shall  embrace  only  the  Interstate  Commerce  Commis- 
sioners, the  railway  commissioners  or  deputy  commissioners  of  the  several 
States  and  Territories  of  the  Union,  and  in  those  States  and  Territories  having 
no  railway  commission,  State  officers  who  by  law  exercise  active  supervisory 
powers  over  the  affairs  of  railways;  also  the  secretary,  assistant  secretary,  and 
chief  clerk,  of  the  Interstate  Commerce  Commission,  and  the  secretary,  assistant 
secretary,  and  clerk  of  each  State  railway  commission,  where  such  office  is 
created  by  law ;  and  any  member  of  any  board  or  bureau  of  a  State  or  Terri- 
tory created  by  law  whose  duty  requires  of  the  members  of  said  board  or 
bureau  the  regulation  or  supervision  of  a  public-service  corporation.* 

Honorary  membership  shall  include  former  members  of  the  association,  a 
committee  of  three  from  each  steam  or  electric  railway  accounting  association, 
the  statistician  of  the  Interstate  Commerce  Commission,  and  of  the  several 
State  commissions,  together  with  the  regular  counsel,  the  regularly  employed 
rate  experts,  not  more  than  one  for  each  commission,  and  the  engineers  of  said 
commissions. 

Active  members  shall  be  entitled  to  one  vote  each,  if  present,  upon  all  ques- 
tions coming  before  the  association.  Honorary  members  shall  have  the  privi- 
leges of  the  floor  and  the  right  of  debate,  but  shall  not  be  entitled  to  vote. 

III.— OFFICERS. 

The  officers  of  the  association  shall  consist  of  a  president,  two  vice  presidents, 
a  secretary,  and  an  assistant  secretary,  who  shall  discharge  the  duties  ordinarily 
devolving  upon  such  officers  in  similar  associations.  All  of  such  officers  (except 
the  secretary)  shall  be  elected  from  the  active  members  of  the  association  by 
ballot,  upon  nomination  upon  the  floor  of  the  convention,  and  shall  hold  office 
from  the  close  of  that  annual  session  at  which  they  are  elected  until  the  close  of 
the  next  annual  session  and  until  their  successors  are  chosen.  If  an  officer  (except 
the  secretary)  becomes  disqualified  for  active  membership  during  his  term  of  office, 
he  shall  thereby  lose  the  right. to  vote. 

IV. — COM  MITTEES. 

The  following  shall  be  the  standing  committees  of  the  association,  consisting 
of  seven  members  each,  to  be  appointed  from  among  its  members  by  the 
president : 

i.  An  executive  committee,  of  which  the  president  and  secretary  shall  be 
ex  officio  members.  This  committee  shall  have  general  charge  of  the  arrange- 
ments governing  the  holding  of  the  several  meetings  of  the  association  and  the 


*  And  the  members  of  the   Board  of  Railway  Commissioners   for   Canada    (Admitted  to  mem- 
bership by  Amendment  of  Constitution,   adopted   Oct.   29,    1913;  see  p.   237.) 


conduct  of  business  at  those  meetings.  The  first  order  of  business  after  the 
calling  to  order  of  a  convention  shall  be  the  report  of  this  committee.  The 
report  of  this  committee  and  of  all  other  committees  shall  be  filed  for  printing 
and  distribution  at  least  30  days  before  holding  the  annual  convention. 

2.  Amendment  of  act  to  regulate  commerce. 

3.  Car  service,  demurrage,  reciprocal  demurrage,  storage  rules,  and  charges. 

4.  Express  service  and  express  rates. 

5.  Grade  crossings  and  trespassing  on  railroads. 

6.  Legislation. 

7.  Powers,  duties,  and  work  of  railway  commissioners. 

8.  Railroad    taxes    and    plans    for    ascertaining    fair    valuation    of     railroad 
property. 

9.  Rates  and  rate  making. 

10.  Railway  capitalization. 

11.  Railway  service  and  railway  accommodations. 

12.  Safety  appliances. 

13.  Statistics  and  accounts. 

14.  Shippers'  claims. 

15.  Statistics  and  accounts  of  electric  railways. 

16.  Telephone  and  telegraph  rates  and  service. 

17.  Uniform  classification  and  simplification  of  tariff  sheets. 

18.  Special  committees  authorized  by  the  executive  committee. 

19.  Such  other  committees  as  the  convention  may  by  majority  vote  create. 

V. — ANNUAL  MEETING. 

One  meeting  of  the  association  shall  be  held  each  year.  The  time  and  place 
for  each  meeting  shall  be  designated  by  the  preceding  convention  but  in  case 
of  failure  to  so  designate  the  executive  committee  shall  call  the  meeting. 

In  case  of  exigency  the  executive  committee  shall  have  authority  to  take  a 
vote  of  the  members  of  the  association  by  mail  upon  the  question  of  changing 
the  previously  fixed  time,  and  if  necessary  the  place  of  holding  the  annual  con- 
vention of  the  association,  and  thereupon  the  committee  shall  issue  a  circular 
notifying  the  members  of  the  result  and  any  change  thereby  ordered.  In  taking 
any  such  vote  the  executive  committee  shall  present  a  proper  date,  or  place,  or 
both,  if  necessary,  and  the  question  shall  be  whether  or  not  the  time  or  place,  or 
both,  shall  be  so  changed. 

VI. — AMENDMENTS. 

This  constitution  may  be  amended  at  any  annual  convention  by  a  majority 
vote  of  the  active  members  present,  provided  that  such  amendment  has  been 
submitted  in  writing  to  the  secretary  of  the  association  and  by  him  sent  to 
the  Interstate  Commerce  Commission  and  the  several  boards  of  railroad  com- 
missioners at  least  two  months  previous  to  the  meeting  of  said  annual  conven- 
tion. If  no  notice  of  the  proposed  amendment  has  been  given  as  above,  it  shall 
require  a  two-thirds  vote  for  its  adoption. 
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